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COURT  OF  APPEALS 


OF  THB 


STATE  OF  S'EWTOEK:, 


OOMM!XiK^OI29-a-     JtJWm      SOtli,    187S. 


Aabon  a.  t)sGBAWy  Bespondent,  v.  Jamks  H.  Elmobb,        f^^  q^\ 

Appellant.  |''^50      i 


Plaintiff's  complaint  alleged  in  sulwtanoe  that  he  was  indnoed  by  finudu- 
le&t  representations  on  the  part  of  defendant  to  purchase  and  pay  for 
certain  stocks ;  that  upon  discovery  of  the  fraud,  he  elected  to  rescind 
the  contract,  tendering  back  the  stocks  purchased,  and  demanded  the 
money  paid  therefor,  which  defendant  refhsed  to  pay,  etc.  He  claimed 
to  lecoyer  tiie  allied  purchase-money  paid.  Upon  the  trial  it  appeared 
that  plaintiff  paid  no  money  for  the  stocks,  but  only  credited  defendant 
the  amount  of  the  purchase-price  upon  a  prior  indebtedness.  JBiaid 
(Fbckhah,  J.,  dissenting),  that  the  rescinding  the  contract  restored 
plaintiff  to  his  original  right  as  to  the  prior  indebtedness  and  made  the 
credit  a  nullity ;  that  the  credit  could  not  be  regarded  for  the  purposes 
of  the  action  as  so  much  money  paid,  and  thus  a  judgment  be  recovered 
which  could  be  enforced  by  imprisonment,  and  that  plaintiff  was  not 
entitled  to  recover ; 

The  Code  does  not  authorize  a  recovery  where  the  complaint  alleges  fkcts 
showing  a  cause  of  action  in  tort  by  provihg  upon  the  trial  a  cause  of 
action  in  contract 

(Argued  May  29, 1873;  decided  June  20, 18*72.) 

Appeal  from  jtldgment  ef  the  Genetal  Term  of  the 
Supreme  Oonrt  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  action  was  brought  to  recover  moneys  alleged  to  have 
been  paid  defendant  upon  a  purchase  of  certain  stock  of  the 

SicKBLs — Vol,  V.  1 


il70  •587 


Degbaw  v.  Elmobe.  [Jane, 


Statement  of  case. 


Mahony  Coal  Company,  which  purchase  was  induced  by 
fraudulent  representations  upon  the  part  of  defendant. 

The  complaint  set  up  the  purchase  and  payment  for  the 
stock;,  the  fraudulent  representations,  the  tender  of  the 
stocks  upon  discovery  of  the  fraud  and  demand  of  the  pur- 
chase-money, and  the  refusal  of  defendant  to  receive  back  the 
stocks  or  pay  back  the  money. 

Upon  the  trial  it  appeared  that  nothing  was  in  fact  paid 
for  the  stock,  but  that  plaintiff  credited  tiie  amount  of  the 
purchase-price  upon  an  account  owing  by  defendant  to  him. 

At  the  close  of  plaintiff's  evidence,  defendant's  counsel 
moved  for  a  nonsuit  upon  the  ground,  among  others,  that 
plaintiff  parted  with  no  value  for  the  stock,  but  received  it  in 
payment  of  a  precedent  debt,  and  if  fraud  was  practiced  the 
original  debt  still  remained  and  his  status  was  not  changed, 
which  motion  was  denied. 

The  judge  charged  the  jury,  among  other  things,  that  if 
the  defendant's  representations  were  untrue,  the  plaintiff 
could  rescind  the  contract  and  recover  back  the  money  paid 
by  him  for  the  stock. 

The  court  also  charged  that  if  the  defendant  represented 
the  stock  he  sold  the  plaintiff  as  that  of  another  person,  when 
in  fact  it  was  his  own,  the  sale  was  a  fraud  upon  the  plaintiff, 
and  gave  him  a  right  to  rescind  the  contract  and  recover  the 
price  paid.    To  this  the  defendant  excepted. 

That  if  the  defendant  represented  the  stock  which  he  sold 
the  plaintiff  as  the  stock  of  any  other  person,  when  in  fact  his 
own,  and  the  plaintiff  relied  upon  his  representation,  either 
in  part  or  in  whole,  in  making  the  purchase,  then  this  state 
of  facts  constituted  the  defendant  in  this  transaction  the  agent 
of  the  plaintiff.    To  this  the  defendant  excepted. 

The  jury  found  a  verdict  for  the  amount  of  the  credit  given 
for  the  stock.  Certain  questions  of  evidence  raised  upon  the 
trial  appear  in  the  opinion. 

Samud  Hand  for  the  appellant.  The  only  effect  of  the 
rescission  was  to  make  the  credit  given  for  the  stock  a  nullity. 
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{Zavyrenoe  v.  Olark,  36  N.  T.,  128.)  A  mere  misrepresentation 
as  to  who  was  the  owner  of  the  stock  is  immaterial.  {Frost 
V.  Clarksony  7  Cow.,  25 ;  Sortan  v.  Margcmy  19  N,  T.,  170.) 
The  exclusion  of  the  offered  evidence  as  to  the  advice  of  his 
counsel  in  regard  to  the  lease  was  error.  {Oberlcmder  v. 
JSpeiWy  45  N.  T.,  175.) 

John  JE  Parsons  for  the  respondent.  Where  defendant 
transfers  his  own  stock  to  plaintiff  upon  representations  that 
he  is  buying  for  him  of  another,  plaintiff  can  rescind.  {Con- 
key  V.  Bond,  36  N.  Y.,  427 ;  iT.  Y.  O.  Ins.  Co.  v.  ^.P.  Ins. 
Co.j  14  id.,  85.)  Both  the  fraud  and  tiie  fiduciary  relation 
entitled  plaintiff  to  rescind.  (Story  on  Agency,  §  214 ;  iT.  Y. 
C.  Ins.  Co.  V.  i\r.  P.  Ins.  Co.,  14  N.  Y.,  91 ;  Conkey  v.  Bond, 
36  id.,  427 ;  Bennett  v.  Judsm,  21  id.,  238.)  A  refusal  dis- 
penses with  the  necessity  of  a  tender.  {Douglas  v.  Patrick, 
3  Term  R,  683 ;  Thomas  v.  Evans,  10  East.,  101 ;  SKnger- 
land  v.  Morse,  8  Johns.,  476 ;  Everett  v.  SaUus,  15  Wend., 
478 ;  Vanpell  v.  Wbodioard,  2  Sandf.  Ch.  K.,  143.) 

Oboveb,  J.  The  remedy  of  a  party  claiming  that  a  fraud 
has  been  practiced  by  which  he  has  been  induced  to  enter 
into  a  contract,  is  so  thoroughly  settled,  that  the  mere  state- 
ment is  sufficient.  He  has  his  election  upon  the  discovery  of 
the  fraud  either  to  affirm  the  contract  and  bring  an  action  for 
the  recoveiy  of  the  damages  sustained  by  him,  or  to  disaffirm 
the  contract,  restore  to  the  other  party  all  he  had  received 
under  it,  and  demand  and  recover  from  him  all  he  has  parted 
with  in  pursuance  of  the  contract.  In  case  the  latter  remedy 
is  adopted  and  the  fraud  is  established,  the  contract  is  rescinded, 
and  the  rights  of  the  parties  the  same  as  though  it  had  never 
been  made.  If  the  party  guilty  of  the  fraud  refuses  to 
restore  upon  demand  what  he  has  received  under  the  contract, 
it  may  be  recovered  of  him  or  its  value  in  the  proper  action 
as  tortiously  withheld.  Upon  an  execution  issued  upon  a 
judgment  so  recovered,  the  debtor  would  be  liable  to  arrest 
and    imprisonment    in   like   manner  as  upon    other  judg- 
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ments  recovered  for  torts.  In  the  present  case  the  plaintiff 
elected  to  rescind  the  contract.  He  accordingly  offered  to 
return  the  stock  purchased  to  the  defendant,  who  refused  to 
receive  it.  The  action  was  for  the  recovery  of  the  money, 
$9,000,  alleged  to  have  been  paid  by  the  plaintiff  there- 
for, with  interest.  The  proof  was  that  no  money  was 
paid  by  the  plaintiff  to  the  defendant  for  the  stock,  but 
that  a  credit  of  $9,000  therefor  was  giv^  by  the. plaintiff 
to  the  defendant  upon  ati  account  which  the  plaintiff  had 
against  the  defendant  for  money  paid  by  him  for  the  defend- 
ant to  a  contractor  for  the  construction  of  a  certain  street  rail- 
road, upon  which  there  was  a  balance  due  from  the  defend- 
ant to  the  plaintiff  of  about  $16,000.  The  court  upon 
trial  held  and  decided,  that  in  case  the  plaintiff  estab- 
lished his  cause  of  action  in  other  respects,  he  was  entitled  to 
recover  the  amount  of  this  credit  upon  the  account,  and  so 
charged  the  jury,  to  which  an  exception  was  taken.  This 
was  error.  The  contract,  if  rescinded,  restored  the  plaintiff 
to  his  original  rigfit  as  to  the  account,  the  credit  given  being 
a  nullity.  That  right  was  to  recover  the  account  in  an  action 
upon  the  contract.  Upon  the  judgment  so  recovered  the 
defendant  could  neither  be  arrested  or  imprisoned,  in  the 
absence  of  an  order  of  arrest  made  before  the  recovery.  The 
credit  could  not  be  regarded  as  so  much  money  paid  for  the 
purposes  of  the  action,  and  in  that  way  a  judgment  recovered 
that  could  be  enforced  by  imprisonment.  It  is  insisted  that 
under  the  Oode,  forms  of  action  are  abolished,  and  that 
the  facts  showing  the  right  of  action  need  only  be  stated. 
This  is  correct,  but  it  does  not  aid  the  plaintiff.  The 
facts  are  not  stated.  The  plaintiff  had  a  cause  of  action 
against  the  defendant  upon  an  account  for  money  advanced 
for  him*  Instead  of  stating  this  cause  of  action,  the  alle- 
gation is  in  substance  that  he  paid  him  money  as  the  price 
of  stock  fraudulently  sold  by  the  defendant  to  the  plain- 
tiff, which  contract  has  been  rescinded  by  the  plaintiff,  and  a 
return  of  the  money  demanded,  which  has  been  refused  by 
the  defendant.    These  causes  of  action  differ  in  substance. 
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The  former  is  upon  contract,  the  latter  in  tort,  and  the  law  will 
not  permit  a  recovery  upon  the  latter  by  showing  a  right  to 
recover  upon  the  former.  If  bo,  we  have  seen  that  the  defend- 
ant might  be  imprisoned  where  the  recovery  was  really  upon 
contract.  It  is  insisted  that  the  ruling  may  be  sustained  upon 
the  ground  that  there  was  some  proof  that  the  plaintiff  held 
some  stock  as  security  for  the  amount  which  he  had  surren- 
dered to  the  defendant.  There  are  several  answers  to  this. 
First,  the  proof  was  conflicting  as  to  whether  any  stock  was 
surrendered  by  the  plaintiff  to  the  defendant  upon  this  trans- 
action. Second,  there  was  no  proof  of  the  valae  of  any  such 
stock.  Third,  there  was  no  proof  that  any  such  stock  was 
demanded  prior  to  the  commencement  of  the  action.  It  is 
further  insisted  that  the  answer  admits  that  the  plaintiff  had 
paid  the  defendant  for  the  stock  in  other  stock.  This  does  not 
aid  the  plaintiff.  There  was  no  proof  of  a  demand  of  any 
stock  80  received  or  of  its  value.  It  was  this  stock  that  the 
plaintiff  was  entitled  to  have  restored  or  its  value,  and  to 
perfect  his  right  he  must  make  a  demand  of  it.  This  dis- 
poses of  the  case,  but  as  a  retrial  may  be  had  upon  an  amend- 
ment of  the  pleadings,  setting  up  the  cause  of  action  upon 
the  account,  which  the  Special  Term  may  allow  upon  terms, 
I  will  add,  that  I  think  the  court  erred  in  charging  the  jury, 
in  substance,  that  if  the  defendant  represented  to  the  plain- 
tiff that  he  was  going  to  purchase  stock  of  another  person 
and  would  sell  the  plaintiff  what  he  wanted  of  it,  when  in 
fact  the  defendant  then  owned  it,  the  fraud  of  the  defendant 
was  established.  This  testimony  should  have  been  submitted 
to  the  jury  in  connection  with  the  other  testimony,  to  enable 
them  to  determine  whether  the  defendant  was  guilty  of  fraud 
in  making  the  sale.  The  testimony  offered,  that  the  defend- 
ant was  advised  that  the  assignment  of  the  lease  to  the  com- 
pany gave  it  a  good  title,  should  have  been  received  upon  the 
question  whether  the  representation  of  the  defendant  that  the 
company  owned  the  property  was  made  with  intent  to  defraud 
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the  plaintiff.    The  jadgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  event. 

Peokham,  J.  (dissenting).  As  to  the  main  ground  of 
reversal,  there  is  no  such  point  taken  at  the  trial.  There  is 
not  an  intimation,  from  the  beginning  of  the  trial  to  the  end, 
that  there  was  any  defect  in  the  complaint,  or  that  the  wrong 
action  was  brought ;  not  a  word  that  the  action  should  have 
been  for  the  original  demand  due  the  plaintiff,  in  payment 
whereof  the  stock  was  taken.  The  point,  as  argued  on  the 
motion  for  a  nonsuit,  was  that  no  fraud  had  been  committed, 
because  the  plaintiff  had  parted  with  nothing ;  therefore  the 
defendant  was  guilty  of  no  fraud. 

But  the  point  was  never  presented  to  the  mind  of  the 
judge  at  the  trial  that  the  action  should  have  been  upon  the 
original  debt.    I  am  opposed  to  raising  it  here.    Because : 

First.  The  merits  of  the  cause  have  been  fully  tried,  with- 
out surprise  to  either  party.  No  matter  what  the  form  of 
pleadings,  the  trial  must  always  involve  the  same  question  of 
fraud  in  the  sale  of  the  stock  to  plaintiff. 

If  the  complaint  be  simply  for  the  original  money  due  to 
plaintiff,  the  defendant  sets  up  payment  by  this  stock,  and 
then  the  question  arises  on  the  trial  whether  the  sale  was  fair 
or  fraudulent.  It  is  the  only  question  in  dispute,  and  that 
(question  has  been  fairly  tried.  The  only  benefit  that  could 
arise  by  the  proposed  amendment  of  the  complaint,  would  be 
to  have  pleadings  that  should  conceal  the  real  matter  in 
dispute. 

Second.  The  complaint  is  sufficient  as  it  is.  It  is  within 
the  plain  meaning  and  spirit  of  the  Code.  It  '^  contains  a 
statement  of  the  facts  constituting  the  cause  of  action  in 
ordinary  language,  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended."  (Code, 
§  141.) 

The  only  objection  is,  that  it  alleges  that  the  plaintiff  paid 
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the  money  for  the  stock,  when  in  fact,  the  stock  was  received 
by  plaintiff  in  payment  of  $9,000,  money  defendant  con- 
fessedly owed  plaintiff,  a  mistake  in  stating  the  precise  con- 
sideration. The  defendant  understood  the  complaint;  no 
pretence  that  he  was  misled  by  it. 

This  variance,  between  the  pleading  and  the  proof,  the 
court  had  full  authority  to  amend  or  to  disregard  under  the 
Code. 

This  question  of  pleading  has  been  a  terror  to  suitors  for 
many  years  before  the  Code.  Legislatures  have  sought  in 
vain  to  give  relief,  and  now  if  this  decision  be  sustained,  I 
think  our  movement  is  backward  much  more  than  half  a 
century. 

England  was  our  original,  but  she  is  far  more  liberal  in  dis- 
regarding variances  in  pleadings,  both  civil  and  criminal,  than 
we  are. 

By  our  Code  we  have  fully  repudiated  the  practice  of  spe- 
cial  pleading,  and  this  decision  seems  to  hold  that  we  shijl 
not  have  the  benefit  of  the  Code. 

Probably  in  not  one  case  in  ten  thousand  has  injustice  been 
done  from  the  ignorance  of  a  suitor  as  to  the  matters  to  be 
tried. 

But  the  cases  of  loss  and  damage  to  suitors  by  some  defect 
of  pleading  have  been  innumerable. 

There  is  no  difficulty  as  to  the  question  of  imprisonment, 
as  this  court  has  recently  held.  The  point  was  not  raised  or 
discussed  by  counsel,  and  I  shall  not  review  it.  But  clearly 
if  the  amendment  be  made  in  the  complaint  according  to  the 
proof,  the  defendant  will  not  be  imprisoned  unless  the  law 
justifies  it. 

All  concur,  except  Pbokham,  J.,  dissenting. 

Judgment  reversed. 
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Emilt  W.  BkaokbtT)  Appellant,  v.  Abtbmub  Baxju, 

Respondent. 

A  statutory  foreclosure  and  sale  under  a  power  of  sale  contained  in  a 
purchase-money  mortgage,  bars  the  right  of  dower  of  the  wife  of  the 
mortgagor,  who  was  not  a  party  to  the  mortgage. 

Although  she  does  not  derlTe  title  from  her  husband,  yet  she  claims  under 
him  within  the  intent  of  the  provisions  of  the  Revised  Statutes  regu- 
lating mortgage  sales  under  powers.  (2  R  B.,  745,  §  8,  as  amended  by 
the  act  of  1840,  §  12,  chap.  842,  Laws  of  1840.)  It  is  only  by  virtue  of 
his  seizin  that  she  can  claim,  and  her  inchoate  right  is  subject  to  any 
claim  to  which  the  title  he  acqcdred  was  subject.  It  is  subordinate  to  a 
purchase-money  mortgage, and  subsequent  to  it  in  the  order  of  priority; 
and  where  it  ripens  into  an  actual  title,  upon  the  death  of  her  husband, 
it  is  subsequent  in  point  of  time. 

(Submitted  June  6th,  1872 ;  decided  June  20th,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  district  in  favor  of 
defendant,  entered  upon  a  case  submitted  under  section  372 
of  the  Code. 

Plaintiff,  as  the  widow  of  Oscar  B.  Brackett,  claims  dower 
in  certain  lands  situated  in  Clay,  Onondaga  county,  purchased 
by  him  of  Cyril  N.  Brackett  on  the  9th  of  November,  1885. 
He  took  a  conveyance  of  the  lands  on  that  day,  and  at  the 
same  time  gave  back  a  bond  and  mortgage  on  the  premises 
for  the  purchase-money  or  a  part  thereof.  This  was  during 
the  coverture. 

The  mortgage  was  assigned  to  one  Colvin,  who  for  default 
of  payment  foreclosed  by  advertisement  under  the  statute, 
and  on  the  sale  which  took  place  June  20,  1860,  he  became 
the  purchaser.  Oscar  B.  Brackett  died  afterward  in  the  year 
1867.  The  defendant  is  in  possession,  claiming  title  under 
that  mortgage  sale.  Plaintiff  was  not  a  party  to  the  mort- 
gage. She  claims  dower  on  the  equitable  terms  of  contribut- 
ing to  the  payment  of  the  mortgage  after  an  equitable 
accounting  of  the  rents  and  profits. 
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The  Supreme  Court  decided  adversely  to  the  claim  for 
dower^  and  judgment  was  entered  accordingly. 

George  F.  Comstock  for  the  appellant.  A  mortgage  is  a 
mere  security,  the  title  and  seizin  remains  in  the  mortgagor. 
(2  Burrows,  978 ;  Doug.,  632;  1  East.,  288;  6  Cow.,  159.) 
Even  where  mortgagee  has  possession,  such  possession  is  but 
an  incident  and  part  of  the  security.  {Kortngkt  v.  Gddy^  21 
N.  T.,  364,  366 ;  6  Conn.,  163 ;  MiUs  v.  Van  VoorhU,  20 
id.,  412 ;  3  Johns.  Cases,  329  ;  1  Johns.  R,  590 ;  7  id.,  278  ; 
4  id.,  42 ;  15  id.,  819 ;  6  id.,  290  ;  2  Paige,  68, 586 ;  5  Wend., 
602 ;  2  Barb.  Ch.,  119 ;  11  Johns,,  634 ;  4  Kent's  Com.,  11th 
ed.,  169,  note ;  4  id.,  214,  note.)  In  case  of  mortgage  for 
purchase-money  given  during  coverture,  in  which  the  wife 
does  not  join,  she  is  entitled  to  dower  against  all  persons  but 
the  mortgagee.  (12  S.,  740,  §  4 ;  Mills  v.  V<m  Voorhis,  28 
K  T.,  412 ;  id.,  28  Barb.,  125  ;  Wheeler  v.  Morrisj  2  Bosw., 
524.)  The  right  of  dow^  exists  in  subordination  to  the 
mortgage,  and  is  to  be  asserted  in  equity  upon  the  terms  of 
redeeming  or  paying  the  debt.  {Hitchcock  v.  Hwrrmgton^  6 
Johns.,  290 ;  OolUna  v.  Terry ^  7  Johns.,  278  ;  Van  Tyne  v. 
Thayer,  14  Wend.,  233 ;  id.,  19  Wend.,  162 ;  OiUm  v.  Oi^e- 
here,  3  Pick.,  475 ;  Same,  5  id.,  146 ;  Smith  v.  Mtstes,  7  Qreenl., 
41,  43 ;  Bell  v.  Mayor,  etc.,  10  Paige,  49 ;  Denton  v. 
Namiy,  8  Barb.,  618 ;  EiMe  v.  Van  Dyke,  1  Sand.  Ch.,  76.) 
Plaintiff  is  not  bound  by  the  statute  of  foreclosure.  (1  E. 
8.,  740,  §  16 ;  2  id,.,  545,  646,  §  8.)  A  foreclosure  and  sale 
by  suit  in  equity,  does  not  bar  the  wife  unless  she  is  made 
a  party.  {MiUa  v.  Vam,  Voorhie,  20  N.  T.,  412 ;  id.,  23  Barb., 
125  ;  Wheder  v.  Morris,  2  Bosw.,  524 ;  Denton  v.  Nam,ny, 
8  Barb.,  618.)  Plaintiff  does  not  claim  under  her  husband  or 
have  title  subsequent.  Her  right  is  entirely  independent  and 
depends  upon  statute.  (  Wilkinson  v.  Parish,  8  Paige,  657 ; 
Parke  on  Dower,  132, 157,  158,  160  ;  2  P.  Williams,  634 ;  2 
Eq.  Cas.  Ab.,  382 ;  Derecsk  v.  Brovm,  8  Ham.,  412.)  The 
claim  which  is  barred  must  be,  by  title,  the  wife*^s  dower 
right,  until  the  death  of  the  husband,  is  not  an  interest  in 
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lands.  {Moore  v.  Mayor j  etc.j  8  N.  Y.,  110 ;  Ritchie  v.  Put- 
namj  13  Wend.,  524;  Zmvrence  v.  Miller ,  2  Comst.,  245  ; 
id.,  254 ;  Gooch  y.  Atkins^  14  Mass.,  378.) 

D.  Pratt  for  the  respondent.  The  requirements  of  the 
statute  were  all  observed.  (2  R.  S.,  2d  ed.,  450.)  Plaintiffs 
inchoate  right  of  dower  was  extinguished  by  the  foreclosure 
and  sale.  (Laws  of  N.  Y.,  1840,  p.  290,  §  8 ;  2  R.  S.,  2d  ed., 
733,  §  5.)  A  foreclosure  by  advertisement  is  as  effectual  as  a 
foreclosure  in  equity  to  extinguish  interests  and  claims  accru- 
ing subsequent  to  the  mortgage.  {Stowe  v.  Tefftj  15  J.  R., 
458 ;  Demorest  v.  Wynkoopj  3  J.  Ch.,  129.) 

Rapallo,  J.  Prior  to  the  sale  under  the  mortgages, 
described  in  the  case,  Oscar  B.  Brackett  was  seized  of  the 
mortgaged  premises,  subject  to  such  mortgages ;  and  his  wife, 
the  appellant,  had  an  inchoate  right  of  dower  therein,  except 
as  against  the  mortgagees  and  those  claiming  under  them. 
The  mortgages  having  been  given  for  purchase-money  of  the 
land,  this  right  of  dower  of  Mrs.  Brackett  was  subject  to 
them,  although  she  was  not  a  party  thereto.  (1 R.  S.,  740, 
§  5.)  The  only  question  which  requires  examination  is 
whether  this  right  of  dower  was  barred  by  the  statutory  fore- 
closure and  sale  under  the  power  contained  in  the  mort- 
gages, so  that  the  purchasers  took  a  title  free  from  such  dowei 
right. 

The  only  statutory  provision  expressly  referring  to  the 
wife's  dower,  in  case  of  a  sale  under  a  power  contained  in  a 
purchase-money  mortgage,  is  to  be  found  in  section  6  of  1 
R.  S.,  741,  which  enacts  that  in  case  of  such  a  mortgage,  if, 
after  the  death  of  the  husband,  the  mortgagee  sells,  either 
under  a  decree  in  equity  or  under  a  power  of  sale  contained 
in  the  mortgage,  and  there  is  a  surplus,  the  widow  shall  be 
entitled  to  the  income  of  one-third  of  such  surplus  for  life  as 
her  dower. 

The  statute  contains  no  express  declaration  that  the  sale 
under  the  power  shall  bar  the  dower  of  the  wife,  even  in  the 
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case  mentioned ;  but  the  plain  import  of  the  language  is  to 
assmne  that  each  would  be  the  effect  of  the  sale.  Section 
5,  immediately  preceding,  provides  that  when  the  mort- 
gage is  given  by  the  husband  for  purchase-money  the  widow 
shall  not  be  entitled  to  dower  in  the  land  as  against  the  mort- 
gagee and  those  claiming  under  him,  though  she  shall  not 
have  united  in  the  mortgage.  Where  the  mortgage  contains 
a  power  of  sale,  the  effect  of  this  statute  is  to  maJ^e  the  power 
as  well  as  the  lien  of  the  mortgage  paramount  to  the  right  of 
the  wife,  to  the  same  extent  as  if  reserved  by  the  vendor  out 
of  the  estate  granted  to  the  husband ;  and  a  purchaser  under 
such  a  power  would  seem  to  be  protected  by  the  very  terms 
of  the  statute,  against  any  claim  of  the  wife  for  dower.  Her 
interest  can  only  attach  to  the  surplus  produced  by  the  sale. 
The  statute  provides  for  her  dower  right  in  this  surplus, 
when  the  sale  is  made  after  the  death  of  the  husband  ;  thuB 
assuming  that  her  right  of  dower  in  tlie  land  is  cut  off  by  the 
sale  under  the  power.  But  no  provision  is  made  for  the  case 
of  a  sale  in  the  lifetime  of  the  husband.  Whether  this  omis- 
sion was  intended  to  have  the  effect  of  treating  the  property 
as  converted  into  personalty  and  entitling  the  husband  to  the 
whole  surplus,  if  living,  or  to  leave  the  wife  to  seek  protection 
in  equity  for  her  inchoate  right  of  dower  in  such  surplus,  it  is 
diificult  to  determine ;  but  it  can  hardly  be  supposed  that  the 
intention  was  to  deprive  the  mortgagee  of  the  benefit  of  an 
effectual  execution  of  the  power  of  sale  during  the  lifetime 
of  the  husband.  In  all  other  cases  the  wife's  dower  is  sub- 
jected to  the  mortgage  by  her  joining  in  the  instrument,  and 
is  cut  off  by  the  very  terms  of  the  statute,  she  being  one  of 
the  mortgagors.  The  construction  claimed  by  the  appellant 
would  render  this  an  anomalous  (and  the  only)  case  in  which 
the  mortgagee  could  not  convey  a  good  title  under  the  power 
as  against  the  wife  of  the  mortgagor. 

A  sale  under  a  decree  in  equity  bars  the  equity  of  redemp- 
tion of  those  only  who  were  parties  to  the  action,  or  who 
claim  under  such  parties  by  right  accruiDg  subsequent  to  the 
commencement  of  the  action ;  and  in  Mills  v.  Van  Voorhies 
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(20  N.  T.,  412)  it  was  held  that  this  rule  was  not  affected  by 
the  provisions  of  sections  5  and  6  of  1  E.  S.,  741,  before 
referred  to ;  and  that  a  sale  under  a  decree,  in  case  of  a  pur- 
chase-money mortgage,  would  not  bar  the  wife's  dower  unless 
she  were  a  party  to  the  suit.  But  a  suit  in  equity  is  a  pro- 
ceeding of  a  different  character  from  a  sale  under  a  power. 
It  is  a  judicial  proceeding,  directly  against  the  parties,  to 
obtain  a  decree  against  them,  barring  their  respective  rights 
and  equities  in  the  premises :  and,  of  course,  no  one  but  par- 
ties, or  those  claiming  under  them,  can  be  affected  by  the 
decree.  At  the  time  of  the  sale  in  question,  mortgage  sales, 
under  powers,  were  regulated  by  the  provisions  of  2  K.  S., 
745,  1st  ed.,  as  amended  by  the  act  of  May  14, 1840,  p.  290, 
§  12.  It  is  not  contended  that  there  was  any  failure  to  com- 
ply with  the  requirements  of  that  act.  The  power  was,  there- 
fore, executed  in  the  manner  prescribe^  by  law ;  and  so  long 
as  the  law  permits  equities  of  redemption  to  be.  barred  under 
powers,  the  sale  under  it  should  be  deemed  to  cut  off  all 
rights  and  interests  which  were  subject  to  the  power,  except 
so  &r  as  the  effect  of  the  sale  was  restricted  by  the  statute. 
The  language  of  the  amended  act  was  that  every  such  sale 
should  be  "  equivalent  to  a  foreclosure  and  sale  under  the 
decree  of  a  court  of  equity,  so  far  only  as  to  be  an  entire  bar 
of  all  claim  or  equity  of  redemption  of  the  mortgagor,  his 
heirs  or  representatives,  and  of  all  persons  claiming  under 
him  or  them  by  virtue  of  any  title  subsequent  to  such  mort- 
gage." This,  of  course,  refers  to  a  suit  in  equity  with  proper 
parties.  The  only  notice  then  required  by  law  was  publica- 
tion and  posting.  I  think  the  language  of  the  section  suffi- 
ciently broad  to  cover  this  case.  The  widow,  though  not 
deriving  title  from  her  husband,  yet  claims  under  him  within 
the  intent  of  that  section,  especially  when  read  in  connection 
with  section  6  of  1  R.  S.,  741.  Her  title  is  wholly  depend- 
ent upon  that  which  he  acquired.  It  is  only  by  virtue  of  his 
seizin  that  she  can  claim;  and  her  title  is  subject  to  any 
claim  to  which  the  title  he  acquired  was  subject.  Her 
inchoate  right  of  dower,  though  not  subsequent  in  point  of 
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time  was  subordinate  to  the  mortgage  and  subsequent  to  it 
in  the  order  of  priority ;  and  when  it  ripened  into  an  actual 
title  by  the  death  of  the  husband  it  was  also  subsequent  in 
point  of  time.  The  language  of  the  act  is  the  same  in  this 
respect  as  it  was  when  section  6  of  1  B.  S.,  741  was  adopted; 
and  that  section  clearly  assumes  that  when  the  sale  takes 
place  after  the  husband's  death  the  dower  of  the  wife  is 
barred.  If  she  is  a  party  claiming  under  him  in  that  case  she 
is  in  this ;  and  the  legislature  must  have  regarded  her  as 
cx>ming  within  the  category  of  persons  claiming  under  the 
mortgagor  by  virtue  of  a  title  subsequent  to  the  mortgage. 
I  can  see  no  reason  for  supposing  that  it  was  their  intention 
that  the  single  and  anomalous  case  of  a  sale  during  the  life  of 
the  husband,  under  a  purchase-money  mortgage,  should  have 
been  left,  in  which  the  mortgagee  could  not  sell  under  a 
power,  discharged  from  a  dower  right  which  was  subject  to 
the  mortgage. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


• 
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JosBPH  fiArrsLL,  Appellant,  t;.  G&obob  W.  Bitbbill, 

Bespondent. 

The  provisiaii  of  the  third  section  of  the  act  of  1888  (chap.  819,  Laws  of 
1888)  amending  the  act  incorporating  the  (then)  village  of  Brooklyn, 
Which  authorizes  the  taking  of  the  residue  of  any  lot  npon  the  written 
consent  of  Uie  owner,  where  a  portion  thereof  is  required  for  the  open- 
ing of  a  street,  etc.,  provides  no  way  for  divesting  the  title  of  infants  to 
lands  not  required  for  the  contemplated  improvements. 

Keither  the  general  guardian  nor  the  goardian  ad  Utem  of  an  infant  has 
power  to  give  consent,  and  the  only  mode  of  transferring  his  title  to  the 
dty  is  by  proceedings  puxsoant  to  the  Revised  Statutes  for  the  sale  of 
infants*  estates. 

(Aigned  June  10, 1892 ;  decided  June  90, 1872.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff,  entered  npon  the  decision  of  the 
court  at  Special  Term  and  directing  a  new  trial. 

This  is  an  action  of  ejectment  to  recover  possession  of  a  lot 
of  ground  at  the  comer  of  Bedford  and  De  Kalb  avennes,  in 
the  city  of  Brooklyn.  Defendant  claims  as  tenant  of  Matilda 
Steinworth,  Theodore  Steinworth,  Charles  Steinworth,  Frede- 
rick Steinworth  and  Caroline  Steinworth.  This  lot  is  part  of 
four  lots  of  ground  which  belonged  to  the  Steinworths  in  1847. 
In  1847  the  city  of  Brooklyn  instituted  proceedings  to  open 
De  Kalb  avenue  and  close  De  Kalb  street.  The  line  of  De 
Kalb  avenue  runs  through  the  Steinworth  lots  and  cuts  off 
the  lot  or  gore  in  question.  Commissioners  were  appointed, 
and  the  usual  proceedings  took  place.  On  the  30th  Septem- 
ber, 1847,  upon  petition  of  the  mayor  and  common  council  of 
Brooklyn,  the  County  Court  of  Kings  county  appointed 
Augustus  H.  SideU  guardian  ad  litem  for  the  Steinworths, 
who  were  all  infants  under  fourteen  years  of  age.  The  com- 
missioners made  their'  first  report  November  11,  1847,  in 
which  they  awarded  the  Steinworths  $420  for  the  land 
taken  for  opening  the  avenue  and  $75  for  the  land  left 
south  of  the  new  avenue.  Mr.  Sidell,  the  guardian  ad 
litemy  filed  objections  against  the  amount  awarded,  but  the 
objections  were  overruled  by  the  conmiissioners.  In  their 
final  report  the  commissioners  say  that  the  lot  has  been  relin- 
quished, under  an  order  of  the  Supreme  Court,  by  the  widow 
and  general  guardian  of  the  infant  children  of  Anthony  Stein- 
worth, deceased.  The  order  referred  to  by  the  commissioners 
was  made  by  the  County  Court  in  relation  to  opening  Fulton 
avenue.  The  relinquishment  .referred  .to  purports  to  have 
been  made  by- ^  Margaret  Steinworth,  widow  of  the  late 
Anthony  Steinworth,  deceased,  and  John  H.  Hess,  general 
guardian  of  the  infant  children  of  said  Anthony  Steinworth." 
On  the  23d  July,  1851,  the  city  of  Brooklyn  conveyed  the 
gore  lot  in  question  to  James  Humphrey.  The  plaintiff 
claims  title  under  this  deed.    At  this  time  and  during  all 
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these  proceedings  the  Steinwortbs  were  in  iiill  possession  of 
the  premises  in  question. 

De  Witt  0.  Brawn  for  the  appellant.  The  city  was  author- 
ized to  take  the  land  in  question.  {Embv/ry  v.  Conner^  3 
Comst.,  511 ;  N.  T.  C.  R.  R.  v.  Maruin,  11  N.  T.,  276.) 
The  requirement  of  a  consent  in  writing  may  be  waived  by 
the  owner.  {Baker  v.  Branum^  6  Hill,  47 ;  Dychmam,  v.  The 
MaycT^  1  Sold.,  434.)  The  fact  that  the  owner  appeared  and 
objected  to  amount  of  award  was  a  waiver  of  such  consent. 
{Skerraan  v.  McKeon^  38  N.  T.,  266.)  The  infimts  are  bound 
by  the  acts  of  their  attorney,  and  his  attestation  and  preparation 
of  the  deed  to  the  city  was  a  sujfficient  manifestation  of  consent. 
{Wdfcrd  V.  BecLsleyj  3  Atk.,  613;  Erabury  v.  Conner,  3 
Comst.,  511.)  The  oonjQrmation  of  commissioners'  reports  is 
an  adjudication  and  conclusive  as  to  regularity  of  proceedings. 
{Embv/ry  v.  Conner,  3  Comst.,  511 ;  In  re  John  and  Cherry 
streetSy  19  Wend.,  659.)  An  application  under  the  Eevised 
Statutes  is  suflBcient  if  oral.  {O^Reily  v.  Eing,  28  How., 
408.)  The  closing  of  a  street  carries  the  title  of  adjoining 
owners  to  the  center.  {Biseell  v.  iT.  Y.  C.  R.  R.,  23  N.  Y., 
61 ;  Sherman  v.  McKeon,  38  id.,  266 ;  Adams  v.  Saroitoga 
R.  R.  Co.j  11  Barb.,  414 ;  1  Sandf .,  323 ;  2  id.,  334 ;  3 
Kent's  Com.,  432,  etc. ;  Perrin  v.  iT.  ¥.  C.  R.  R.  Co.,  36 
N.  Y.,  122, 124,  etc.) 

C.  W.  Sandf ord  for  the  respondent.  All  acts  taking  pri- 
vate property,  save  such  as  the  public  use  requires,  are  uncon- 
stitutional. {Matter  of  Albany,  11  Wend.,  149 ;  51  Barb., 
277;  35  How.,  355.)  The  only  exception  is  where  owner 
gives  consent.  {EmJywry  v.  Conner,  3  Comst.,  511.)  One 
claiming  title  under  municipal  sale  must  show  that  all  the 
proceedings  were  regular  and  in  full  compliance  with  the  act. 
(1  Sandf.,  187 ;  Sha/rp  v.  Johnson,  4  Hill,  92 ;  Sharp  v.  Spevr, 
4  id.,  76 ;  PlaU  v.  Stewart,  8  Barb.,  493 ;  Zane  v.  Mbrell,  3 
£dw.,  185.)    A  guardian  has  no  authority  to  sell  the  real 
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estate  of  an  infant.    (Genet  v.  Tallmadgej  1  Johns.  Oh.,  561; 
Pond  V.  CurtisSy  7  Wend.,  45.) 

KAPAmLo,  J.  The  premises  in  dispute  were  not  taken  by 
the  city  of  Brooklyn  in  the  exercise  of  the  right  of  eminent 
domain  nor  for  any  public  parpose,  but  are  claimed  to  have 
been  acquired  pursuant  to  the  third  section  of  the  act  of  April 
80,  1833  (Laws  of  1833,  ch.  319),  which  authorizes  the  city, 
under  certain  circumstances,  to  take  the  residue  of  any  lot  of 
which  a  portion  may  be  required  for  the  opening  of  a  street, 
and  to  sell  and  dispose  of  such  residue.  The  act  does  not 
assume  to  authorise  the  city  to  take  such  residue  by  proceed- 
ings m  mmtfwmy  but  only  by  and  with  the  consent  in  writing 
of  the  owner  or  owners.  Such  consent,  when  given,  operates 
as  a  voluntary  alienation  by  the  owner,  and  obviates  the  objec- 
tion which  might  otherwise  be  urged  against  the  power  of 
the  legislature  to  authorise  private  property  to  be  taken  for 
any  but  public  purposes. 

At  the  time  of  taking  of  thesd  premises,  the  owners  (under 
whom  the  defendant  holds)  were  infants,  and  therefore  inca- 
pable of  giving  the  requisite  consent. 

The  plaintiff  relies  upon  a  written  consent,  signed  by  the 
mother  of  the  infants  and  by  John  Hess,  styling  himself 
their  general  guardian,  to  which  instrument  Augustus  H.  Sidell, 
who  was  appointed  guardian  ad  litem  for  the  infants  in  the 
proceeding,  is  subscribing  witness. 

There  is  no  provision  in  the  act  of  1833,  or  in  any  other 
act  to  which  we  have  been  referred,  authorizing  either  the 
general  guardian  or  guardian  ad  litem  of  infants  to  consent 
in  their  behalf  to  the  taking  of  their  lands.  The  act  of  1833 
provides  no  means  of  divesting  the  title  of  infants  to  lands 
not  required  for  the  improvements.  It  does  not  purport  to 
be  'compulsory  upon  any  one  in  respect  to  such  lands,  but 
simply  empowers  the  commissioners  with  the  written  consent 
of  the  owner  to  include  such  lands  in  tiieir  estimate,  and 
award  compensation  therefor.  When  there  is  no  owner  capa- 
ble of  consenting,  the  condition  of  the  act  cannot  be  complied 
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with,  and  if  the  owners  are  infants,  the  only  mode  of  transfer- 
ring their  title  to  the  city  is  by  proceedings  pursuant  to  the 
Bevised  Statutes  for  the  sale  of  infants'  estates. 

The  order  of  the  General  Term  should  be  a£Srmed,  and 
jndgment  absolute  rendered  against  the  plaintiff,  with  costs. 

All  concur. 

Order  affirmed,  and  jadgmeht  accordingly. 


William  A.  Oorr,  Appellant,  v.  Joseph  B.  Stewabt, 

Bespondent 

Where  an  agent  converta  property  of  his  principal  in  his  hands,  and  which 
he  has  agreed  to  account  for  and  pay  over,  the  principal  has  his  election 
to  sue  for  the  breach  of  the  contract  or  for  the  conversion ;  and  if  he 
elects  to  proceed  for  a  breach  of  the  contract,  he  may  interpose  it  as  a 
counter-claim  in  an  action  upon  contract  brought  against  him  by  the 
agent. 

An  order  of  General  Term  reversing  an  order  of  Special  Term  sustaining 
a  demurrer,  is  not  appealable  to  this  court. 

(Axgueil  June  11th,  1872 ;  decided  June  20th,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  an  order 
of  Special  Term  sustaining  demurrer  of  plaintiff  to  a  count 
of  defendant's  answer  setting  forth  an  alleged  counter-claim. 

The  action  was  brought  to  recover  the  amount  of  two 
promissory  notea  executed  by  plaintiff.  The  substance  of  the 
counter-claim  is  set  forth  in  the  opinion.  The  grounds  of  the 
demurrer  were,  that  the  matters  set  up  in  the  answer  consti- 
tuted tort,  that  it  alleged  that  plaintiff  acted  in  a  fiduciary 
capacity,  and  that  the  daun  is  for  unliquidated  damages. 

Samud  Simd  for  the  appellant.  The  alleged  counter- 
claim sets  up  a  tort.  (Sub.  2,  §  179,  Code ;  Ehmod  v.  Owrd- 
nevy  45  N.  T.,  882 ;  see  Burrill's  L.  D.,  vol.  2,  T. ;  Bouvier, 
id.,  590 ;  1  Foubl.  Eq.,  4,  and  article  Injuiy ;  8  Blackstone 
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Com.,  117 ;  Code,  §  179 ;  Oa/rdmer  v.  Elv>oody  10  Abb. 
p.  E,  (N.  S.) ;  Intematianal  Bank  v.  Monteithy  39  N.  T., 
800 ;  Drake  v.  Cookroft,  4  E.  D.  Smith,  84 ;  Mgertan  v. 
Poj'^,  14  How.  P.  E.,  116 ;  Mayn  v.  Parker  Vein  S.  S.  Co.^ 
12  Abb.,  800 ;  Edgertan  v.  Pagey  1  Haiton,  820 ;  Some,  6 
Abb.  P.  E.,  1 ;  see,  also,  208 ;  Edgerton  v.  Page,  18  How. 
P.  E.,  259 ;  PaUson  v.  Riohardsy  21  Barb.,  148 ;  Ben/neU  v. 
PwtkeTy  16  N.  T.,  251.)  A  tort  cannot,  therefore,  be  set  np 
as  a  counter-claim  in  an  action  on  contract.  (See  4  E.  D. 
Smith,  84;  1  Hilton,  820;  4  Abb.,  1;  18  How.,  259; 
DeLeyer  v.  MichaeUy  5  Abb.,  208 ;  89  N.  T.,  888 ;  22  Barb., 
143 ;  14  How.,  116 ;  12  Abb.,  800.) 

Bvrdeeye  dk  Crosby  for  the  respondent. 

Gboyes,  J.  The  counter-didm  set  up  in  the  fourth  defence 
was  founded  upon  contract.  The  allegation  in  substance  is 
that  the  plaintiff,  in  consideration  of  a  specified  reward  there- 
for to  be  paid  him  by  the  defendant,  undertook  to  complete 
the  negotiations  for  the  purchase  by  the  defendant  of  certain 
securities,  and  promised  the  defendant  that  he  would  account 
for  and  pay  over  all  moneys  and  deliver  all  securities  belong- 
ing to  the  defendant  to  him,  which  he  had  refused  to  do,  and 
had  converted  to  his  own  use.  Upon  these  facts  the  defend- 
ant had  his  election  to  sue  for  the  breach  of  the  contract  or 
for  the  conversion  of  the  securities.  The  statement  in  his 
defence  shows  that  he  has  elected  the  former.  {Cana/ughty  v. 
NiohdUy  42  N.  Y.,  88.)  Having  made  his  selection  to  pro- 
ceed for  the  breach  of  the  contract,  it  may  be  interposed  as  a 
counter  claim  against  the  notes  counted  upon  by  the  plaintiff. 
The  order  of  the  General  Term  reversing  that  of  the  Spedal 
Term  sustaining  the  demurrer  of  the  plaintifi  to  that  deface 
and  ordering  judgment  for  the  defendant  thereon,  was  right 
and  should  be  afiSrmed,  if  an  appeal  therefrom  as  an  order 
could  be  taken  to  this  court.  But  it  is  not  appealable  to 
this  court.  If  the  plaintiff  had  permitted  judgment  to 
be  entered  thereon,  it  could  have  been  reviewed  by  this 
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oonrt,  upon  an  appeal  from  a  final  judgment  in  the  action. 
{Ferris  v.  AspinwaUj  decided  by  this  court  in  March, 
1871,  opinion  by  Allek,  J.,  not  reported.)  The  counsel  for 
the  appellant  cites  Bogers  v.  Wheeler  (43  N.  Y.,  698)  as  an 
authority,  holding  the  order  appealable.  An  examination  of 
the  case  shows  that  no  such  question  was  raised,  discussed  or 
determined.  The  question  was  doubtless  waived  by  counsel, 
and  as  the  litigation  could  be  substantially  terminated  by 
deciding  the  questions  presented  by  the  demurrer,  the  court 
passed  upon  them.  There  is  no  conflict  between  this  case 
and  Ferris  ▼.  AsptntoaU.  The  order  is  not  appealable  to 
this  court,  and  the  appeal  must  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Max  SpBnroBB,  Bespondent,  v.  Thohab  N.  Dwtsb, 

Appellant 

Where,  in  an  action  upon  a  promiseoiynote,  the  answer  alleges  facts  suffi- 
cient to  constitute  a  defenoe  of  want  of  consideration,  or  a  recoup- 
ment of  damages,  it  is  not  necessary  for  defendant  to  state  wliich  he 
will  rely  upon ;  and  if  he  so  states,  he  will  not  be  precluded  from  insist- 
ing upon  any  defence  which  the  facts  alleged  will  Justify.  It  is  the 
fiMSts  alleged  which  constitute  the  defence,  and  whether  or  not  it  is  called 
by  the  rig^t  name  is  immaterial. 

When  a  principal  and  surety  are  sued  together,  a  successful  recoupment  by 
the  former  will  inure  to  the  benefit  of  the  latter,  although  the  surety 
could  not,  if  sued  alone,  avail  himself  of  the  defence. 

(Argued  June  8, 1872 ;  decided  June  20, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Oourt  in  the  first  judicial  department,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 
(Jieported  below,  58  Barb.,  189.) 

The  Buit  was  brought  upon  a  promisfiory  note  for  $600, 
dated  September  15,  1866,  made  by  the  defendant  Dwyer, 
payable  to  the  order  of  Henry  Dreyf oub,  sixty  days  from 
date,  and  indorsed  by  Dreyfous  and  Mossman.    The  answer 
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of  defendant  Dwyer  denied  that  plaintiff  was  a  honafde 
owner  or  holder  of  the  note,  and  that  it  was  given  upon  a 
purchase  of  the  interest  of  the  payee  in  a  cjopartnership 
induced  by  false  representations  of  said  payee ;  and  that,  in 
fact,  no  consideration  was  received  for  said  note. 

The  defendant  Dwyer,  and  Dreyfous,  the  payee,  were  part- 
ners in  business,  and  the  note  waa  given  on  the  settlement  of 
partnership  affairs  upon  the  purchase  of  Dreyfous'  interest 
in  the  partnership,  business,  property,  fixtures  and  effects  by 
the  defendant' Dwyer,  he  to  pay  the  partnership  debts. 

The  defendant  Dwyer  testified  that  some  five  or  six  days 
after  the  note  fell  due  the  plaintiff  told  him  he  did  not  own 
the  note,  and  Dwyer  then  related  to  him  the  circumstances 
under  which  the  note  was  given  and  the  defence  he  had  to  it. 

That  during  the  existence  of  the  copartnership  Dreyfous 
had  kept  the  partnership  books. 

That  at  the  time  of  the  dissolution  Dreyfous  falsely  and 
fraudulently  represented  that  the  amounts  due  the  firm  were, 
in  fact,  ^  appeared  on  the  books. 

That  the  debts  appearing  by  the  books  to  be  due  were,  in 
fact,  due  to  the  firm ;  and  that  no  debts  had  been  contracted 
by  Dreyfous  other  than  what  appeared  on  the  books. 

That,  in  point  of  fact,  an  amount  of  debts  owing  to  the 
firm,  according  to  the  books,  of  more  than  $500,  had  been 
collected  by  Dreyfous,  and  not  entered  in  the  books ;  and 
that  Dreyfous  had  also  contracted  debts  in  the  name  of  the 
firm  to  the  amount  of  over  $500,  which  had  not  been  entered 
on  the  books. 

That  without  the  knowledge  of  the  defendant,  Dwyer, 
Dreyfous  had  drawn  $707  from  the  bank  in  Dwyer's  name, 
prior  to  giving  the  note.  Also,  at  the  time  of  giving  the  note, 
an  agreement  was  made  between  Dwyer  and  Dreyfous  that,  if 
it  should  appear  on  examining  the  books  that  there  was  not 
$500  due  to  Dreyfous,  the  note  should  not  be  paid.  That 
Dwyer  afterward,  on  examining  the  books,  ascertained  that 
nothing  was  due  to  Dreyfous,  and  notified  him,  while  he  held 
the  note,  that  he  should  not  pay  it.    These  several  offers  were 
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ruled  out  by  the  court,  and  the  defendant's  counsel  excepted. 
The  court  then  directed  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note. 

Erastua  Cooke  for  the  appellant.  That  the  note  was  pro- 
cured by  false  and  fraudulent  representations  was  a  good 
defence.  {Border  v.  Kerr^  3  Barb.,  149 ;  Sill  v.  JSoody  15 
J.,  280.) 

S.  P.  Nash  for  the  respondent.  The  remedy  of  defendant 
Dwyer  for  the  false  representation,  if  he  retained  the  partner- 
ship transfer,  was  only  an  action  for  damages  against  Drey- 
fous.  {JP^ickerson  v.  Sbwardy  19  Johns.,  113 ;  Bellows  v. 
Folsom,  2  Robt.,  138 ;  Ooelth  v.  White,  36  Barb.,  76 ;  Curtiss 
V.  Hiywell,  39  "N".  T.,  211,  214.)  The  offer  to  show  a  parol 
agreement  varying  the  writings,  was  properly  excluded. 
{ThorrvpsonY.  HaU,  45  Barb.,  214.) 

Chuboh,  Ch.  J.  The  ground  upon  which  the  offer  to 
prove  the  fraud  of  Dreyfous  was  rejected  does  not  appear. 
No  ground  was  specified,  either  in  the  objection  or  decision. 
One  of  the  learned  judges,  who  delivered  an  opinion  below, 
justifies  the  rejection  upon  the  ground  that  the  offer  did  not 
constitute  a  defence  based  upon  a  rescission  of  the  contract, 
because  it  is  not  stated  that  the  defendant  Dwyer  reassigned, 
or  offered  to  reassign,  the  partnership  effects  which  had  been 
assigned  to  him  when  the  note  was  given.  This  was  undoubt- 
edly necessary  if  a  rescission  was  claimed  as  the  only  defence ; 
but  if  this  groxmd  had  been  specified  we  cannot  say  that  the 
defect  might  not  have  been  supplied  or  obviated.  It  may 
have  been  rejected  upon  the  groxmd  that  it  was  not  shown 
that  the  plaintiff  was  not  a  bona  fide  purchaser  of  the  note 
before  maturity;  and,  from  the  various  offers  made  and 
rejected,  as  they  appear  in  the  case,  it  is  not  improbable  that 
such  was  the  opinion  of  the  court ;  and  one  of  the  learned 
judges  at  the  General  Term  intimates  that  such  proof  was 
not  made.    It  was  proved  that  the  plaintiff  stated,  a  few  days 
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after  the  maturity  of  the  note,  that  he  did  not  then  own  it 
This  evidence  was  not  sufficient  to  base  a  defence  of  a  want 
of  title  to  the  note  at  the  time  of  the  commencement  of  the 
action;  but  it  was  sufficient  j?rma  facie  to  show  a  want  of 
title  when  the  note  became  due  so  as  to  let  in  any  defence 
which  the  defendant  had.  Besides,  the  offer,  taken  together, 
is  i^nbiguous.  It  may  be  inferred  that  the  defendant  could 
prove  that  the  entire  consideration  for  the  note  was  the  fact 
assumed  by  the  fraud  of  Dreyfous  that  the  books  were  correct, 
and  the  sum  of  $500  was  due  him  thereon ;  and  if  the  objec- 
tion had  been  speciiic  the  offiar  could  have  been  made  more 
explicit.  If  the  &cts  stated  would  not  constitute  a  defence, 
on  the  ground  of  a  rescission  and  fsiilure  of  consideration, 
they  were  competent  to  establish  a  recoupment.  It  is  said 
that  this  defence  was  not  set  up  in  the  answer  of  either 
Dwyer  or  Mossman,  and  that  it  could  only  be  available  to 
Dwyer  alone.  Ko  objection  was  made  on  account  of  the 
pleadings.  If  such  objection  had  been  made,  the  defendant, 
if  necessary,  might  have  procured  an  amendment. 

But  Dwyer's  answer  contains  all  the  facts  necessary  to  con- 
stitute a  defence  for  want  of  consideration,  or  for  a  recoup- 
ment of  damages,  and  it  was  not  necessary  to  state  which  he 
would  insist  upon ;  or  if  he  did  so  state  he  would  not  be  pre- 
cluded from  insisting  upon  any  defence  which  the  facts 
allied  would  justify.  It  is  the  &cts  alleged  which  constitute 
the  defence ;  and  whether  the  party  calls  it  by  the  right  name 
is  not  material.  And  when  the  principal  and  surety  are 
sued  together  a  successful  recoupment  by  the  former  would 
inure  to  the  benefit  of  the  latter  as  well,  although  the  surety 
could  not,  if  sued  alone,  avail  himself  of  this  defence.  (26 
N.  T.,  806.) 

We  think  there  should  be  a  new  trial. 

All  concur. 

Judgment  reversed  and  new  trial  ordered. 
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Fredebiok  D.  Yineb  et  al.,  Appellants,  v.  The  New  Yobk, 
Alexandria,  Geobgbtown  and  Washington  Steamship 
CoKPANT,  Bespondent. 

On  the  2(Hh  Febroaiy,  1869,  plaintifb  shipped  by  defendant's  line  a  quan- 
titj  of  batter  to  be  carried  from  New  York  to  (Jeoigetown,  consigned  to 
plaintiffs*  order;  the  packages  were  unmarked.  One  S.  presented  to 
defendant's  delivery  clerk  a  letter  written  by  plainti£&  to  him,  contain- 
ing this  clanse  :  **  The  roll  sent  you  to-day  (the  twentieth)  you  will  find 
of  yeiy  good  quality,"  and  upon  this  the  cleriic  delirered  the  butter  to  d. 
In  an  action  for  the  conyeision  plaSntiSb  were  nonsuited.  .B0Mthat,a8 
a  question  of  law,  the  letter  was  not  a  sufficient  authority  to  justiQr  a 
delivery  of  the  butter  to  S. ;  nor  was  the  writing  of  it  negligence  per  m, 
but  it  was  a  question  of  &ct  for  the  Jury  to  determine,  from  the  letter 
and  the  other  facts  of  the  case,  whether  by  plaintiffs'  negligence  or 
otherwise  the  defendant  was  excused  or  Justified  in  the  delivery  of  the 
property.    The  nonsuit  was  therefore  error. 

The  undisputed  existence  of  a  fact  sometimes  constitutes  negligence  at 
law ;  but  where  inferences  are  to  be  drawn,  or  it  depends  upon  circum- 
stanoesi  it  is  a  question  of  fact  to  be  determined  by  a  Jury. 

(Argued  April  19, 1872 ;  decided  June  20, 1872.) 

Appeal  from  jadgment  of  the  Gheneral  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  afiSrming 
a  judgment  in  favor  of  defendant  entered  upon  an  order  of 
the  court  dismissing  plaintifb'  complaint. 

This  action  was  brought  against  the  defendant,  as  common 
carrier,  for  the  conversion  of  a  quantity  of  butter  shipped  by 
plaintiffs  at  New  York  to  Georgetown. 

The  defence  was  that  the  butter  had  been  delivered  to  one 
Gteorge  E.  Smith,  a  consignee  of  plaintiffs,  under  a  letter 
which,  it  was  claimed,  gave  him  an  apparent  right  to  receive  it. 

The  butter  was  shipped  on  the  20tii  February,  1869 ;  there 
was  no  bill  of  lading  given.  The  entry  on  the  manifest  of 
the  vessel  was  eleven  packages  of  butter,  marked  [S.]  in  a 
diamond,  shipped  by  F.  Yiner  &  Go.  (the  plaintiffi)  ^^to 
order." 

The  butter  was  delivered  to  one  G.  F.  Smith  by  the 
delivery  clerk  of  defendants  at  (Georgetown  on  the  faith  of  a 
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letter  written  to  him  by  one  Hyde,  agent,  which  contained 
the  following  clause : 

"  The  roll  sent  you  t(hday  (twentieth)  yon  will  find  of  good 
quality,"  etc. 

Smith  had  been  a  dealer  with  plaintiff,  and  they  had  con- 
signed butter  to  him  by  defendant's  line  of  steamers. 

jE  Terry  for  the  appellants.  Smith  could  not  have  niain- 
tained  an  action  against  defendant  if  it  had  refused  to  deliver 
to  him.  {MoErUee  v.  N.  J.  Steam.  Co.^  45  N.  Y.,  M ; 
Assignees  of  BurkhaU  v.  Howard^  H.  Blackstone,  365,  note.) 
The  evidence  was  sufficient  to  require  the  submission  of  the 
cause  to  the  jury.  {McEntee  v.  N.  J.  Sleam.  Co.j  45  N.  Y., 
34 ;  Smith  v.  Ashen^  23  Wend.,  658 ;  Franohers  v.  Hermr- 
grueSy  24  How.,  165 ;  Ireland  v.  PlanTc-road  Co.^  3  Kerr., 
633 ;  Eowa/rd  v.  Oould,  3  Keyes,  422 ;  1  Wend.,  276 ;  6  id., 
436 ;  3  Hill,  287 ;  Astor  v.  N.  Ins.  Co.,  7  Cow.,  202.)  Com- 
mon carriers  are  insurers.  (1  Par.  on  Con.,  634.)  The  fact 
that  a  cartman  is  exclusively  employed  by  a  consignee,  does 
not  justify  a  delivery  to  him  without  order.  {Ostrcmder  v. 
Brown,  15  J.,  39.) 

S.  P.  Nash  for  the  respondent. 

Chxjbgh,  Ch.  J.  I  cannot  agree  with  the  learned  judge 
who  tried  this  cause  at  the  Circuit,  that  the  letter  from  the 
plaintii&  to  Smith  was  as  a  question  of  law  sufficient  author- 
ity for  the  defendant  to  justify  a  delivery  of  the  butter  to 
him. 

The  property  was  shipped  to  Georgetown,  consigned  to  the 
plaintiff'  order,  and  not  marked  with  the  name  of  any  person. 
The  carrier  had  no  right  to  deliver  it  except  upon  the  order  of 
the  plaintiffs.  It  is  well  settled  that  a  delivery  to  a  wrong  per- 
son is  a  conversion.  The  letter  claimed  as  authority  was 
written  to  Smith,  and  not  to  the  defendant.  It  does  not  pur- 
port to  be  an  order  for  the  delivery  of  the  property ;  it  does 
not  state  that  any  butter  was  sent  to  Smith,  nor  in  any  man- 
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ner  authorize  him  to  receive  it.  It  refers  to  butter  sent,  but 
not  to  him,  nor  does  it  specify  the  quantity  or  the  number  of 
packages,  or  the  line  or  agency  which  transported  it,  and  it 
was  not  marked  with  his  name.  Assuming  that  the  letter 
refers  to  the  same  butter,  which  it  probably  did,  the  most 
liberal  inference  which  could  be  drawn  from  it  was  that  the 
plaintifis  intended  that  Smith  would  have  an  opportunity  of 
seeing  it,  or  selling  it,  or  at  most,  intimating  that  the  plaintifib 
might  thereafter  give  him  an  order  for  it,  but  it  is  an  unwar- 
rantable stretch  of  construction  that  it  authorized  the  carriers 
to  deliver  it  to  him. 

Indeed,  a  contrary  inference  is  quite  as  rational.  The  let- 
ter bears  date  the  same  day  of  the  shipment,  and  says ;  "  Am 
sorry  you  did  not  send  returns  yesterday,  as  you  expected,  as 
sJuyuld  haA)e  %hipped  yon  much  more^  but  Mr.  Viner's  previ- 
ons  experience  has  made  him  very  cautious  of  new  men." 
The  plaintiffs  were  asking  for  returns  for  previous  sales,  and 
regretting  that  they  had  not  been  sent,  as  in  that  event  they 
^^8?umld  ha/oe  slwpped'^'^  more,  but  as  he  had  not  and  they 
were  cautious  of  new  men,  it  may  be  inferred  that  they  had 
refrained  from  doing  so.  Without  intending  to  say  whether 
this  is  a  proper  inference  or  not,  it  is  quite  as  legitimate  as 
the  inference  that  an  order  or  authority  is  contained  in  other 
parts  of  the  letter  to  deliver  the  butter  to  Smith. 

The  defendant  acted  in  good  faith,  doubtless,  but  to  permit 
carriers  to  deliver  property  expressly  consigned  to  the  Order 
of  the  consignor  upon  an  authority  to  be  spelled  out  of  lan- 
guage not  addressed  to  them,  and  so  uncertain  and  ambigu- 
ous, would  encourage  laxity  and  negligence  and  lead  to  great 
injustice  to  the  owners  of  property,  and  would  be  contrary  to 
law  and  sound  business  principles.  Common  carriers  cannot 
thus  easily  relieve  themselves  from  responsibility.  Their  lia- 
bility continues  until  the  property  is  delivered  according  to 
the  consignor's  order,  and  it  is  no  answer  for  a  wrong  deliv- 
ery to  say  that  it  was  done  by  mistake  and  with  no  bad  intent. 
The  consignor  required  a  delivery  to  his  own  order;  the 
delivery  was  made  without  such  order,  and  consequently  at 
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the  risk  of  the  carrier.  If  the  defendant  had  reftieed  to  deliver 
the  batter,  and  Smith  had  brought  an  action  to  recover  it  upon 
the  authority  of  this  letter,  no  court  would  have  tolerated  the 
action  for  a  moment.  It  was  not,  therefore,  their  duty  to  have 
delivered  it  upon  this  authority,  and  the  most  favorable  dis- 
position of  the  case  for  the  defendant  would  have  been  to 
submit  the  question  to  the  jury  upon  the  letter  and  all  other 
facts  of  the  case,  to  determine  whether  from  the  plaintiffs' 
negligence  or  otherwise  the  defendant  was  excused  or  justi- 
fied in  delivering  the  property  as  it  did.  An  effort  was 
made  to  prove  that  the  plaintiffs  had  made  prior  consign- 
ments of  packages  to  Smith  marked  in  the  same  manner,  but 
the  evidence  upon  this  point  was  conflicting.  It  would  be  a 
material  circumstance  in  favor  of  the  defendant  if  it  could 
establish  that  the  plaintifb  had  been  in  the  habit  of  shipping 
property  to  Smith  marked  like  this  and  deliverable  to  their 
own  order,  as  evidence  of  a  usage  in  transacting  this  particu- 
lar business.  The  evidence  given  on  this  trial  not  only  does 
not  establish  this,  but  tends  to  show  that  previous  shipments 
were  consigned  to  and  marked  for  Smith,  and  that  it  was  not 
intended  that  he  should  receive  this  property  without  further 
orders. 

It  is  urged  that  the  plaintiffs'  negligence  in  writing  such  a 
letter  caused  the  delivery  and  produced  the  injury.  The  writ- 
ing of  the  letter  was  not  negligence  per  se.  The  undisputed 
existence  of  a  &ct  sometimes  constitutes  negligence  in  law, 
but  when  inferences  are  to  be  drawn,  or  it  depends  upon  cir- 
cumstances, it  is  a  question  of  fact  to  be  determined  by  a  jury. 
The  learned  counsel  for  the  respondent  has  referred  to  no 
authority  justifying  the  ruling  of  the  court,  and  I  am  confi- 
dent none  can  be  found. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Emil  HEiNBHAinf  et  al.)  Appellants,  v.  John  Hsabd  et  al., 

Respondents. 

It  ia  not  necessary  to  show  fraud,  upon  the  part  of  an  agent,  in  order  to 
mamtam  an  action  against  him  for  neglecting  to  perform  a  duty  which 
he  has  undertaken.  An  agent  is  bound,  not  only  to  good  faith,  but  to 
reasonable  diligence,  and  to  such  skill  as  is  ordinarily  possessed  by 
persons  of  common  capacity  engaged  in  the  same  business. 

PhuntiffB  sent  to  defendants,  their  correspondents  in  China,  an  order  to 
invest  £5,000  in  sUk,  of  one  or  the  other  of  several  specified  descriptions,  at 
prices  named,  and  in  accordance  with  the  terms  of  a  letter  of  credit  which 
required  bills  to  be  drawn  prior  to  July  1st.  Defendants  did  not  comply 
with  the  order;  and  in  answer  to  pUdntiflb'  complaints  wrote,  admitting 
that  the  silk  could  have  been  purchased  within  the  prescribed  prices, 
but  stating,  as  an  excuse  for  not  purchasing,  that  they  expected  prices 
to  be  lower,  and  therefore,  waited  until  the  prices  advanced  beyond 
their  limits,  and  expressing  regret  at  their  erroneous  Judgment.  Sdd^ 
that  the  order  gave  defendants  no  discretion,  save  as  to  the  selection  of 
the  silk.  That  it  was  their  duty  to  have  selected  some  of  the  descrip- 
tions specified,  if  they  were  to  be  obtained,  in  time  to  ship  under  the 
letter  of  credit.  That  defendants^  letter  was  an  admission  of  their 
ability  to  have  executed  the  order,  which,  although  it  did  not  preclude 
them  from  showing  any  impediment  preventing  i)erformance,  yet  was 
Bufflcient  to  require  the  submission  of  that  question  to  a  Jury. 

The  role  of  damages  in  cases  of  marine  trespass  (i.  a.,  the  jurecise  cost  or 
value  of  the  article  at  the  time  of  the  loss,  with  interest)  is  not  applica- 
ble to  the  case  of  the  violation  of  a  contract  entered  into  for  the  express 
purpose  of  procuring  goods  for  sale  at  their  place  of  destination.  A  loss 
of  profits,  the  direct  consequence  of  the  breach,  if  within  the  contem- 
plation of  the  parties  at  the  time  of  making  the  contract,  and  if  not 
speculative  or  contingent,  may  be  recovered.    (Bapallo,  J.) 

(Argued  May  22, 1872 ;  decided  June  20, 1872.) 

Appjsal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  affirming  a 
judgment  in  favor  of  defendants  entered  upon  an  order  of 
the  court  at  circuit  directing  a  dismissal  of  the  complaint. 
(Reported  below,  68  Barb.,  524.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  duty,  upon  the  part  of  defendants,  as  plaintiffs' 
agent. 
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The  plaintiffs  are  copartners,  carrying  on  business  in  the  city 
of  New  York  under  the  firm  name  of  Heinemann  &  Payson. 

The  defendants  are  commission  merchants  and  copartners, 
carrying  on  that  business  at  Hong  Kong  and  elsewhere  in 
China,  under  the  firm  name  of  Augustine  Heard  &  Co. 

In  the  year  1864  an  arrangement  was  entered  into  between 
the  plaintiffs  and  defendants,  by  which  the  latter  were  to 
become  the  correspondents  of  the  former  for  the  purchase  of 
teas  and  silks  in  China  for  account  of  the  plaintiffs. 

In  order  to  put  the  defendants  in  funds  for  the  purchase  of 
teas  and  silks,  a  credit  in  favor  of  the  defendants,  with 
George  Peabody  &  Co.,  of  London,  for  £15,000  sterling,  was 
obtained  by  plaintiffs.  The  plaintiffs  gave  the  defendants 
their  first  instructions  to  purchase  by  a  letter  dated  the  23d 
December,  1864,  addressed  to  the  defendants  at  Hong  Kong. 
It  directed  the  investment  of  £6,000  in  No.  1  re-reeled  silk 
(if  possible,  all  white),  at  18s.  sterling  for  Cumchuck,  or  at 
16s.  sterling  for  No.  1  Loong  Kong  or  Kow  Kong,  free  on 
board ;  and  £10,000  sterling  in  fair  cargo  Foochow  Oolongs, 
at  a  price  not  exceeding  9d.  (say  9d.  sterling)  per  pound. 
These  instructions  were  modified  by  a  letter  dated  May  2d, 
1865,  in  these  respects,  namely :  The  limit  of  price  for  silk 
was  increased  five  per  cent ;  and  for  the  Oolongs  the  defend- 
ants were  authorized  to  substitute  fine  Moyune  teas  from 
Canton  or  Shanghai,  the  usual  assortment  of  fully  fair  cargo, 
at  a  price  of  Is.  7d.  per  pound  sterling,  free  on  board,  with- 
out freight  and  insurance ;  for  the  Ting  Tai,  2d.  per  pound 
higher. 

The  first  letter  was  received  on  the  22d  February,  1865,  and 
the  second  on  the  7th  July,  1865.  By  its  original  terms  the 
bills  were  to  be  drawn  prior  to  the  1st  July,  1865 ;  the  time  was 
extended  to  September  1st.  The  defendants  were  notified  of 
the  extension  by  the  plaintiffs'  letter  of  May  12th,  which 
notice  was  received  by  the  defendants  on  the  6th  July,  1865. 
No  purchases  were  made  by  the  defendants  for  the  plaintiffs 
under  these  orders,  nor  any  part  of  the  credit  used. 

At  this  time  there  was  a  certain  joint  account  arrangement 
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on  foot  between  the  plaintifb  and  the  defendants,  and  the 
plaintifBB,  in  a  letter  dated  June  6th,  1865,  advised  the 
defendants  as  foUows :  '^  Any  amount  unused  of  our  first 
credit  of  £15,000  you  may  apply  for  the  benefit  of  the  joint 
account  arrangement." 

This  letter  was  received  August  8th,  1865 ;  no  part  of  the 
credit,  however,  was  applied.  Other  facts  appear  in  the 
opinion. 

W.  W.  Maqfarland  for  the  appell^ts.  Defendants  impliedly 
undertook  to  execute  plaintiffs'  orders  with  due  diligence,  and 
were  not  at  liberty  to  exercise  a  discretion.  {Enhoish  v.  Dentj 
1  Exch.,  811 ;  QuerreUo  v.  Feile,  3  B.  &  Aid.,  616 ;  ITar- 
mer  v.  ComdvuSy  5  Com.  B.  [N.  8.],  286 ;  Smith's  Mercan- 
tile Law,  7th  ed.,  113 ;  Coggs  v.  Bernard^  and  notes,  1  Smith's 
Lea.  Cases,  5th  ed.,  pp.  334, 335 ;  Cowtcier  v.  RiUer^  i  Wash., 
549,  aud  notes, ;  1  Am.  Lea.  Cases,  4th  ed.,  687 ;  JSell  v. 
Chmninghcmiy  5  Mason,  161 ;  Same  Oase^  3  Pet.,  69. ;  Smith's 
Mercantile  Law,  113.)  The  court  erred  in  granting  a  non- 
suit. {Knickerbockery  etc.,  Co.  v.  Anderson^  2  Vroome  [N. 
J.],  333 ;  N.  T.y  etc..  Insurance  Co.  v.  Cfrahamy  2  Duvall, 
[ky.],  506 ;  Clark  v.  First,  etc..  Society,  45  N.  H.,  331 ; 
Flemmvng  v.  Smith,  44  Barb.,  554 ;  Scarritt  v.  Ca/rrvitheTs, 
29  m.,  487 ;  Johnson  v.  Hamburger,  13  Wis.,  175 ;  Ba/tbey 
V.  Laws,  15  Ind.,  109 ;  Maokay  v.  N.  T.  Central  R.  E.  Co., 
27  Barb.,  528 ;  McDamd  v.  Parks,  19  Ark.,  671 ;  MUo  v. 
Gard/MT,  41  Maine,  549 ;  Lmdsay  v.  Whcden,  17  Ark.,  385 ; 
Ahemeihy  v.  Wayne  Co.  Bank,  5  Ohio  [N.  S.],  256 ;  MoCat- 
trick  V.  Wasson,  4  id.,  566 ;  Wendell  v.  MovUon,  6  Foster 
[N.  H.],  41 ;  Gimld  v.  White,  6  id.,  178 ;  Babooek  v.  Porter, 
20  Conn.,  570;  Bishop  v.  Firkens,  19  Conn.,  300 ;  Wendell 
V.  Safford,  12  N.  H.,  171 ;  Ways  v.  CoUinsm,  6  Leigh,  230 ; 
Medlar  v.  StcUe,  26  Ind.,  171 ;  State  v.  Bvmside,  37  Mo., 
843 ;  Gaines  v.  Forcheim^er,  9  Fla.,  265 ;  Bloom  v.  Crane, 
24  m.,  48 ;  Dart  v.  Fa/rm&ri  Bank,  27  Barb.,  337 ;  Cla/tk 
V.  Whittaker,  19  Ct,  319;  Chicago,  etc.,  Railroad  Co.  v. 
Northern  lU.,  etc.,  Company,  36  HI.,  60 ;  Hopper  v.  Jones, 
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29  Cal.,  18 ;  Lewis  v.  Blake^  10  Bobw.,  198 ;  Rowe  v.  Smithy 
id.,  268 ;  Amnums^.  State^  9  Fla.,  680 ;  Brochnany.  Berry- 
hilly  16  Iowa,  188;  Brown  v.  Jeffereon^  6  Iowa,  839; 
EdmvMsUm  v.  Oarrieonj  18  Wis.,  594;  Mtmee  v.  Carter j 
Law  Reports^  1  Privy  01.,  530 ;  Lubeck  v.  BuUocJcj  24  Oal., 
838 ;  People  v.  T(yu>nemcl*y  37  Barb.,  520 ;  Breeee  y.  StaUj 
12  Iowa,  146 ;  Liebon  v.  Bothy  3  Foster  [N.  H.],  1 ;  Fowler 
V.  Waldrity  10  Georgia,  250 ;  -4Ben  v.  Ja/roiey  20  Con©.,  88 ; 
Flenymmg  v.  HdOmMkey  7  Barb.,  271 ;  McDonald  v.  Edger- 
tony  5  id.,  560 ;  Johneon  v.  TTiTuma,  ^^.,  jS.  jS.  (7<9.,  11  Minn., 
296 ;  TcHma/n  v.  jS<z<^,  86  lU.,  472 ;  Bramerd  v.  Van  Curen^ 
22  Iowa,  261 ;  McDuffy  v.  Stewarty  30  Georgia,  661 ;  Ragud 
V.  Deeewrty  30  id.,  690 ;  ChicagOy  eto.y  R.  R.  Co.  v.  ButohtnSy 
84  111.,  108 ;  SaraUch  v.  Haralichy  18  Iowa,  414 ;  James  v. 
BakeTy  49  Maine,  427 ;  McKay  v.  Thormgtony  15  Iowa,  25 ; 
Gordon  v.  Colenumy  48  Maine,  473 ;  Houea/tonic  R.  R  Co. 
V.  iVbZe*,  30  Conn.,  818 ;  jBoZ^i  v.  Howdly  18  Ind.,  181 ; 
People  V.  Fowce,  21  OaL,  400 ;  JGTaC  v.  Hv/rdery  4  Green, 
[Iowa],  589 ;  Smith  v.  Tiffam/y  36  Barb.,  24 ;  Heritage  v. 
JSToK,  38  id.,  847 ;  Oallop  v.  /Sr7^^^A,  24  111.,  586 ;  Pwnm  v. 
Cotemany  1  Bosw.,  821 ;  DerwortY.  LoomeTy  21  Ct,  245.; 
HaAght  v.  jTt^m^,  21  id.,  593 ;  SwoHzer  v.  RogerSy  3  Kansas, 
874 ;  C^a/35  v.  StatCy  3  id.,  450 ;  Welch  v.  ^oyjr,  12  Mich., 
241 ;  Chapman  v.  Ready  18  Ind.,  272 ;  Tracy  v.  Rartmany 
1  Hilton  [N.  Y.  0.  P.],  850 ;  Wat&re  v.  -ffW*^Z,  26  a.,  398 ; 
Walfy.  StaUy  11  Ind.,  231 ;  Evhefn  v.  LoriOa/rdy  23  Barb., 
82 ;  Weld  v.  Chadbcyrny  37  Maine,  221 ;  FS^wwon  v.  Cor- 
weUy  1  Curtis  [Ot.  Ot.],  68 ;  ffdnum  v.  Bordy  12^Barb.,  836 ; 
JETogen  y.  Senryy  1  Eng.,  86 ;  Goodman  v.  Smithy  4  Der., 
450.) 

« 

jSI  TT.  SUmgkton  for  the  respondents.  If  the  eyidenoe  is 
not  contradictory,  and  on  the  plaintiffs'  proofs  they  have  no 
right  to  recover,  there  is  nothing  to  be  left  to  the  jury,  and 
it  is  the  dnty  of  the  conrt  to  grant  a  nonsuit.  {Carpenter  v. 
Smithy  10  Barb.,  664 ;  BidweU  v.  Lamnety  17  How.,  359 ; 
Ernst  V.  JI.  R.  R.  Co.y  24  How.,  103 ;  Steward  v.  Simpsony 
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1  Wend.,  876;  8  HiU,  287;  7  id.,  329.)  Upon  the  allegar 
tions  and  proofs  of  the  plaintiffs,  no  verdict  for  any  damages 
ooold  have  been  sustained.  (Story  on  Agency,  §  220 ;  £ell 
V.  Owminghamy  5  Mason,  161 ;  Samey  3  Petei*s,  69,  84,  85  ; 
Schooner  lAvel/y^  1  OaUison,  325 ;  Orijm  v.  Cobver  et  al.j  16 
N.  T.,  491.) 

Bapallo,  J.  In  BO  far  as  the  plaintiffs'  canse  of  action  is 
founded  upon  the  failure  of  the  defendants  to  fill  the  plain- 
tiff' order  for  teas,  we  concur  in  the  opinion  of  the  court 
below  that  a  case  was  not  made  out,  sufficient  to  have  been 
submitted  to  the  jury.  The  original  order  was  for  Oolongs ; 
but  it  appears  that  these  could  not  have  been  purchased  at 
the  plaintiffs'  limits.  By  their  letter  of  May  2,  1865,  the 
plaintiffs  authorized  the  substitution  of  '^  Fine  Moyune  teas, 
the  usual  assortment  of  fully  Fair  Cargo."  The  plaintiffs'  wit- 
nesses agree  that  this  order  was  ambiguous ;  as  ^^  Fine  Moy- 
nne  "  and  "  Fair  Cargo  "  denote  different  grades ;  the  "  Fine  " 
being  a  superior  grade  to  '^  Fair  Cargo ;"  and  some  of  them 
testify,  without  contradiction,  that  the  order  would  be  under- 
stood by  the  trade  as  calling  for  '^  Fine"  Moyune.  There  is 
no  evidence  establishing  that  this  grade  could  have  been 
purchased  in  conformity  with  the  order.  The  evidence  in 
relation  to  the  invoices  of  Moyune  teas  which  arrived  at  this 
port  not  only  fails  to  show  that  they  were  Fine  Moyune,  but 
establishes  that  they  did  not  come  under  that  designation. 
As  to  this  branch  of  the  case,  therefore,  the  nonsuit  was  pro- 
perly granted. 

But  a  very  different  case  is  presented  in  respect  to  the 
order  for  silk.  By  their  letter  of  December  14,  1865,  the 
defendants  undertook  to  explain  their  omission  to  execute 
the  order,  and  to  answer  the  loud  complaints  in  that  respect 
contained  in  the  plaintifls'  letters  of  September  26  and  Octo- 
ber 3, 10  and  12.  In  this  letter  of  December  14,  the  defend- 
ants admit  that  they  might  have  purchased  the  silk  in  June 
at  $480  to  $500  per  picul  (the  plaintiffs'  limit  being  a  frac- 
tion over  $525) ;  and  they  give  their  reason  for  not  having 
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done  BO.  They  do  not  claim  that  there  was  any  diflSculty  in 
obtaining  silk  of  the  quality  ordered,  or  in  procuring  its  ship- 
ment in  time  to  enable  them  to  draw  for  the  price  under  the 
letter  of  credit.  The  only  reason  they  assign  for  the  non- 
fulfillment of  the  order  is  that  they  thought  it  best  to  delay 
purchases  in  the  hope  of  a  still  further  decline  in  the  price, 
from  causes  which  they  mention ;  and  that  in  this  hope  they 
waited  till  after  the  first  of  July,  when  news  arrived  from 
Europe  which  advanced  the  rate.  They  state  this  to  have 
been  the  reason  which  prevented  their  action  while  action 
was  possible;  and,  in  answer  to  plaintiffi'  complaints  in 
respect  to, their  omission  to  keep  them  advised,  they  state 
that  they  delayed  writing  while  they  still  hoped  for  a  chance 
to  buy ;  and  that  their  feeling  of  annoyance  at  having  been 
led  to  a  wrong  decision  must  be  their  excuse  for  not  having 
done  so  later.  They  admit  that  they  erred,  but  claim  that 
they  did  so  from  a  reasonable  hope  of  doing  better  for  the 
plaintifTs  than  their  instructions. 

Without  regard  to  the  other  evidence  in  the  case  in  support 
of  the  plaintiffs'  claim,  we  think  that,  on  the  question  of  the 
ability  of  the  defendants  to  have  executed  the  order  for  the 
silk,  this  letter  was  sufficient  to  have  required  the  submission 
of  that  question  to  the  jury.  The  defendants  were  in  a  posi- 
tion to  have  better  knowledge  of  the  facts  than  any  other 
person ;  and  the  jury  would  have  been  authorized  to  regard 
this  letter  as  an  admission  that  the  only  excuse  the  defend- 
ants had  for  not  having  executed  the  order  was  that  they 
waited  in  the  hope  of  buying  on  much  more  advantageous 
terms  than  the  plaintiffs  had  directed ;  and,  in  that  case,  the 
only  question  remaining  would  have  been  as  to  the  sufficiency 
of  the  excuse,  in  connection  with  the  explanations  given,  and 
the  facts  appearing  on  the  trial. 

The  letters,  to  which  that  of  the  lith  of  December  was  an 
answer,  were  such  as  to  call  upon  the  defendants  for  the  best 
reasons  they  could  give  for  their  failure  to  fill  the  order.  If 
they  made  proper  efforts  and  met  with  obstacles,  or  if  they 
could  not  obtain  the  necessary  facilities  for  shipment,  those 
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facts  must  have  been  within  their  knowledge ;  and  it  cannot 
be  finpposed  that,  under  the  circumstances,  they  would  have 
been  content  to  assign,  as  their  only  excuse,  an  admitted 
error  of  judgment,  had  facts  existed  showing  that  they  were 
not  in  fault,  and  that  it  was  out  of  their  power  to  have  per- 
formed the  duty  they  had  undertaken.  Their  omission  to 
state  any  such  facts,  and  their  concession  that  they  had  erred 
in  not  executing  the  order,  might  fairly  be  regarded  as 
implying  an  admission  that  they  could  have  executed  it  had 
they  not  voluntarily  refrained.  (See  EntwiaU  Y.DeTitj  1 
Exch.,  823.) 

This  admission  was  not  conclusive  upon  the  defendants, 
and  would  not  preclude  them  from  showing  any  impediment 
which  may  have  existed  to  the  execution  of  the  order,  such 
as  the  absence  of  any  vessel  in  which  to  make  the  shipment, 
or  their  inability,  notwithstanding  diligent  efforts,  to  find  the 
required  qualities  or  procure  the  silk  to  be  re-reeled  in  time 
to  be  shipped  and  drawn  against  under  the  letter  of  credit. 
But  it  made  a  p7%ma  facie  case  for  the  plaintiffs  in  those 
respects,  and  relieved  them  from  the' necessity  of  going  into 
proof  as  to  those  facts  in  the  first  instance. 

The  plaintiffi,  however,  did  not  repose  wholly  upon  the 
letter  of  December  14,  but  introduced  proofs  upon  these  seve- 
ral points ;  and  it  is  claimed,  on  the  part  of  the  respondents, 
that  these  proofs  not  only  fail  to  show  that  the  order  for  silks 
could  have  been  executed,  but,  on  the  contrary,  establish  that 
it  was  impracticable. 

Unless  the  latter  proposition  can  be  maintained  the  effect 
of  the  admission,  inferable  from  the  letter  of  December  14,  is 
not  destroyed.  Sut  a  careJU  review  of  the  evidence  satisfies 
us  that  it  is  not  inconsistent  with  the  positions  claimed  by 
the  plarnti&,  but  tends  to  support  their  allegations.  There 
is  some  confiict  between  the  witnesses  as  to  the  time  necessary 
to  obtain  the  silk  for  shipment ;  but  on  the  question  of  the 
propriety  of  a  nonsuit,  the  plaintiff  is  entitled  to  the  benefit 
of  such  of  the  testimony  as  is  most  favorable  to  him,  and  to 
the  most  favorable  construction  of  that  testimony.    Viewed 
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in  that  manner,  it  establishes  the  fact  tliat,  from  about  the 
10th,  and,  as  one  witness  states,  from  the  5th,  of  Jnne,  the 
price  of  silk  of  the  quality  ordered  was  from  $480  to  $600 
per  picul ;  and  that  during  the  month  of  June  a  much  larger 
quantity  than  that  ordered  by  the  plaintiffs  was  sold  at  those 
prices.  The  evidence  taken  on  commission  speaks  of  the 
period  of  greatest  depression,  but  does  not  show  the  price 
paid  to  10th  or  the  5th  of  June,  except  that  one  witness  states 
that  on  the  20th  of  June  he  delivered  thirty  boxes  at  $500 
per  picnl,  under  a  contract  for  delivery  in  three  weeks,  on 
order  about  four  weeks  previously.  This  testimony  also 
shows  that  the  time  necessary  for  re-reeling  and  preparing  silk 
for  shipment  varied  according.to  the  amount  ordered.  One 
witness  states  that  the  usual  time,  consumed  between  the 
dates  of  making  contracts  for  such  silk  and  obtaining  posses- 
sion of  it  ready  for  shipment,  was  three  or  four  weeks  for  100 
boxes  if  ordered  from  one  man.  Another,  that  tlie  usual 
time  was  three  weeks.  Another,  that  the  usual  time  was 
three  weeks  for  150  b9xes  if  contracted  for  from  one  dealer 
only.  The  quantity  ordered  by  the  plaintiffs  was  about  120 
boxes,  or  forty-five  piculs.  No  witness  states  that  it  could 
not  be  procured  in  less  time  if  ordered  in  smaller  lots  from 
different  dealers.  They  speak  of  the  amount  one  dealer  could 
produce  in  three  weeks  or  a  month.  The  witness  who  testi- 
fies to  the  longest  time  as  being  necessary,  testifies  that  his 
own  firm  obtained  37^  piculs,  which  was  nearly  the  amount 
required  by  the  plaintiffs,  at  $482.50 ;  that  it  was  contracted  for 
on  the  13th  of  June  and  actually  delivered  on  the  26th  of  June. 
Neither  does  the  evidence  show  that  the  shipment  was 
impracticable  for  want  of  a  vessel.  In  their  circular  of  27th 
June  the  defendants  mention  at  least  one  vessel,  the  Thorkeld, 
then  loading  for  New  York.  They  say  she  was  then  full ; 
but  this  does  not  show  that,  with  proper  diligence,  they 
could  not  have  secured  room  in  her  before  that  time.  She 
appears  to  have  sailed  on  the  1st  July,  and  to  have  arrived 
at  New  York  on  the  11th  of  December,  her  qargo  having 
been  sold  to  arrive. 
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The  question  in  the  case  was  one  of  due  diligence,  and  we 
think  that  there  was  sufficient  evidence  to  go  to  the  jury  on 
that  point.  The  position  cannot  be  maintained  that  fraud  on 
the  part  of  the  agent  is  necessary  to  subject  him  to  an  action 
for  neglecting  to  perform  a  duty  which  he  has  undertaken. 
An  agent  is  bound  not  only  to  good  faith  but  to  reasonable 
diligence,  and  to  such  skill  as  is  ordinarily  possessed  by  per- 
sons of  common  capacity  engaged  in  the  same  business. 
(Story  on  Agency,  §§  183,  186.)  Whether  or  not  he  has 
exercised  such  skill  and  diligence  is 'usually  a  question  of  &ct ; 
but  its  omission  is  equally  a  breach  of  his  obligation  and 
injurious  to  his  principal,  whether  it  be  the  result  of  inatten- 
tion or  incapacity,  or  of  an  intent  to  defraud.  In  the  case  of 
JEntwiale  v.  Dent  (1  Exch.,  822)  there  was  an  element  of 
fraud  as  well  as  breach  of  duty ;  but  the  judgment  of  the 
court  was  not  founded  upon  the  fraud,  nor  could  it  be,  as  the 
action  was  for  breach  of  the  implied  contract  of  the  defendant 
to  act  according  to  instructions. 

As  an  independent  ground  for  sustaining  the  nonsuit,  it  is 
claimed,  on  the  part  of  the  defendants,  that  the  order  to  pur- 
chase silk  was  discretionary,  and  that  for  that  reason  they  are 
not  responsible  in  damages  for  their  failure  to  execute  it. 

By  reference  to  the  letter  of  December  23,  1864,  it  will  be 
seen  that  no  discretion  was  given  whether  or  not  to  purchase. 
The  order  to  invest  £5,000  in  silk  of  one  or  other  of  the  par- 
ticular descriptions  mentioned,  and  at  the  prices  named,  was 
absolute.  The  only  matter  left  to  the  discretion  of  the  defend- 
ants was  the  selection  of  the  silks  as  well  as  the  teas.  They 
were  instructed  to  purchase  either  Cumchuck  at  18*.,  or  No. 
1  Loo  Kong,  or  Kow  Kong,  at  16*.,  and  were  requested  to 
obtain  all  white  if  possible ;  otherwise,  to  separate  the  white 
from  the  yellow.  No  other  matters  were  left  to  their  discre- 
tion. It  was  their  duty  to  select  some  of  these  descriptions, 
if  they  were  to  be  obtained,  and  to  use  reasonable  diligence 
in  obtaining  the  required  quantity  in  time  to  ship  under  the 
letter  of  credit.  It  is  argued  that  as  they  had  discretion  in 
the  selection  of  the  silks,  and  had  to  determine  whether  it 
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xead  possible  to  obtain  all  white,  no  period  can  be  fixed  as  the 
time  when  they  were  bound  to  decide  these  matters  and  make 
the  purchase.  This  argument  is  not  satisfactory.  The  neces- 
sity  of  making  a  selection  may  have  justified  them  in  not 
accepting  the  first  offer  which  they  may  have  met  with,  and 
in  looking  further  for  the  purpose  of  complying  with  the 
wishes  of  their  correspondents ;  but  it  would  not  justify  them 
in  allowing  all  opportunities  to  pass,  and  the  time  to  elapse 
within  which  they  could  purchase  under  the  letter  of  credit. 
They  were  bound  to  make  a  selection  within  a  reasonable 
time,  and,  at  all  events,  before  the  time  for  shipping,  under 
the  credit,  expired.  The  prices  appear  to  have  continued 
below  their  limit  from  the  early  part  of  June  until  the  first 
term  of  the  letter  of  credit  had  run  out ;  yet  they  allowed  all 
that  time  to  elapse  without  making  any  selection.  Such 
delay  was  certainly  evidence  of  a  want  of  due  skill  and  dili- 
gence, if  attributable  merely  to  a  failure  to  come  to  a 
decision. 

But  the  defendants  do  not,  in  their  correspondence,  take 
any  such  ground,  or  claim  that  they  regarded  themselves  as 
having  any  discretion  as  to  purchasing  the  silks  and  tea.  On 
the  contrary,  in  their  letter  of  February  27,  1866,  they  say : 
"  We  were  bound  to  follow  your  instructions  for  the  invest- 
ment of  the  £15,000  credit  first  sent,  and  have  already 
explained  to  you  our  reasons  for  not  having  purchased  silk ;" 
referring  to  their  letter  of  December  14,  1865.  They  rest 
their  justification  wholly  upon  the  ground  that  while  the  silks 
were  below  the  plaintiffs'  limits  they  held  off  in  the  attempt 
to  obtain  them  at  still  lower  prices.  They  were  scarcely  jus- 
tified, however,  in  persisting  in  this  attempt  until  it  became 
too  late  to  ship  under  the  letter  of  credit  as  originally  drawn 
or  as  extended. 

The  letter,  authorizing  the  applicafion  of  the  unused  por- 
tion of  the  £15,000  credit  to  the  joint  account  transactions, 
did  not  reach  the  defendants  till  August  7,  1865,  and  consti- 
tuted  no  excuse  for  any  default  occurring  before  that  date. 

It  is  urged  that  no  damage  w^a  shown,  ^nd,  therefore,  the 
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nonsuit  fihonld  be  sastained.  £yen  if  no  special  damage  had 
been  proven  the  complaint  should  not  have  been  dismissed. 
The  breach  of  a  contract,  or  of  a  duty  arising  from  a  contract, 
is  sufficient  to  entitle  a  plaintiff  to  maintain  his  action,  and 
to  render  a  nonsuit  improper.  (1  B.  &  Aid.,  415 ;  3  Adol. 
&  £11.  [N.  S.],  516.)  But  the  plaintiffs  had  introduced  proofs, 
without  objection,  showing  the  market  price  of  the  silks  at 
New  York  during  the  months  of  September,  October,  Novem- 
ber and  December,  1865,  and  the  prices  at  which  they  could 
have  been  sold  to  arrive.  It  is  not  necessary  now  to  decide 
what  is  the  proper  rule  of  damages ;  but  we  are  not  prepared 
to  sanction  the  idea  that  the  rule  adopted  in  cases  of  marine 
trespass  (which  is  the  prime  cost  or  value  of  the  property  at 
the  time  of  the  loss,  with  interest  [3  Wheat.,  560]  )  is  neces- 
sarily applicable  to  the  case  of  the  violation  of  a  contract, 
entered  into  for  the  express  purpose  of  procuring  goods  for 
sale  at  their  place  of  destination,  when  their  market  value  at 
that  place  can  be  shown.  The  fact  that  damages  have  been 
sustained  must  be  proved  with  reasonable  certainty;  but 
even  a  loss  of  profits,  if  within  the  contemplation  of  the  par- 
ties at  the  time  of  entering  into  the  contract,  and  a  direct 
consequence  of  the  breach,  and  not  speculative  or  contingent, 
may  be  recoverable.  {Or^ffm  v.  CoVoer^  16  N.  Y.,  494,  495 ; 
liagterton  v.  The  Mayor^  7  Hill,  61 ;  Ounninghom,  v.  BeU^ 
6  Mason,  172;  8  Peters,  86.)  The  certainty  of  the  loss 
claimed  must  depend  upon  the  evidence ;  but  to  apply  to 
such  contracts  the  rules  settied  in  cases  of  capture  and  coK 
lision  would,  in  the  generality  of  cases,  exempt  foreign  agents 
from  all  responsibility  for  breaches  of  their  contracts  with,  or 
violation  of  their  duty  to,  their  principals  in  respect  to  the 
purchase  and  shipment  of  goods,  whether  arising  from  negli- 
gence or  fraud. 

It  is  enough,  at  the  present  stage  of  the  case,  to  say  that 
the  evidence  cm  the  aubject  of  damages  ^ras  receiv<ed  without 
objection,  and  that  the  nonsuit  was  not  moved  for,  or  granted 
on  the  ground  of  any  defect  of  proof  in  this  respect,  but  on 
the  sole  ground  that  tiie  plaintiffs  had  not  given  any  evidence 
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of  their  alleged  cause  of  action  sufficient  to  go  to  the  jury. 
We  think  they  have  shown  enough  in  respect  to  the  silk  to 
put  the  defendants  to  their  defence,  and  that  the  judgment 
should  therefore  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Maboellus  Habtley,  Bespondent,  v.  Edwabd  D.  James  et 

al.,  Appellants. 

In  an  action  against  a  vendor  to  recover  back  a  payment  made  upon  an 
executory  contract  for  the  sale  of  land,  an  abstract  of  title  of  the  land 
agreed  to  be  conveyed,  furnished  by  him  to  the  vendeei  to  aid  in  making 
a  search,  is  competent  evidence  against  the  defendant  as  showing  his 
claim  of  title,  and  this  followed  by  proper  evidence,  showing  that  the 
title  thus  claimed  \a  defective,  makes  out  a  prima  facie  case,  putting 
defendant  to  proof  of  any  other  and  better  title,  if  any  he  has. 

Under  such  a  contract  the  vendee  is  not  bound  to  accept  a  title  resting 
upon  adverse  possession. 

Where  the  vendor's  title  is  defective,  and  the  vendee  upon  ascertaining  it 
refuses  to  take  such  title,  and  demands  the  return  of  the  payments  made 
upon  the  contract,  and  the  vendor  instead  of  ascertaining  the  objections 
and  taking  measures  to  cure  the  defects  simply  holds  himself  ready  to 
convey  such  title  as  he  has,  and  requests  the  vendee  to  accept  it,  giving 
him  notice  that  he  will  be  held  for  any  loss ;  the  vendee  is  not  called 
upon  to  make  any  other  or  further  tender,  or  offer  of  payment,  in  order 
to  entitle  him  to  recover  back  the  money  paid. 

(Argued  June  6, 1872 ;  decided  June  20, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  afilrming  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  action  was  brought  upon  a  contract  between  the  parties 
for  the  sale  of  certain  premises  situate  in  the  city  of  New 
York,  plaintiff  claiming  the  right  to  disaffirm  the  contract, 
and  asking  to  recover  back  a  payment  made  thereon  and 
expenses  incurred,  on  the  ground  that  defendants  could  not 
make  a  good  title  to  the  premises. 
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The  objections  to  the  title  are  confined  principallj  to  a 
narrow  strip  or  alley,  about  twelve  feet  wide,  running  diago- 
nally across  the  lower  part  of  the  lots  in  question. 

James  A.  Stewart  died  about  the  year  1813,  having  made 
a  will,  seized  of  this  strip  of  land.  Sarah  Stewart,  his  widow, 
died  soon  after  her  husband,  leaving  their  two  sons,  John 
James  Stewart  and  William  James  Stewart,  surviving. 

William  James  Stewart,  on  the  19th  day  of  November, 
1^21,  executed  a  paper  purporting  to  be  a  deed  of  assignment 
to  John  L.  Norton,  Walter  F.  Osgood  and  John  James 
Stewart  At  the  time  of  the  execution  of  this  deed  Stewart 
had  a  wife  who  did  not  join.  Stewart  is  deceased,  leaving 
his  widow  surviving. 

In  the  year  1839  Walter  F.  Osgood  executed  an  instrument 
assigning  all  his  right,  title  and  interest  in  all  the  pre- 
mises covered  by  the  last  mentioned  assignment  to  John 
James  Stewart. 

John  L.  Norton  in  the  year  1839  executed  a  paper  declaring 
his  non-acceptance  of  the  trust,  and  relinquishing  all  manner 
of  claim  thereto. 

Previous  to  the  execution  and  recording  of  the  last  two 
mentioned  papers  in  the  year  1826,  by  deed  dated  October 
14, 1826,  the  said  John  James  Stewart  and  his  wife  executed 
a  deed  to  Francis  Dubuar  of  the  strip  of  land  in  question. 
And  thence  through  various  mesne  conveyances  the  title  came 
to  defendant,  Sarah  James. 

The  referee  found  the  title  defective  in  that  the  deed  from 
John  James  Stewart  to  Dubuar  was  void  as  to  the  interest  of 
William  James  Stewart  in  consequence  of  the  non-joinder  of 
the  co^tmstees ;  that  the  outstanding  dower  right  of  the  widow 
of  William  James  Stewart  made  the  title  defective. 

Upon  the  trial  plaintiff  offered  in  evidence  a  copy  of  an 
abstract  of  title  furnished  him  by  counsel  of  defendant  to  aid 
in  the  search.  The  original  was  returned,  and  notice  was 
served  upon  defendants  to  produce  it.  The  copy  was  received 
under  objection.  Other  questions  upon  the  evidence  appear 
in  the  opinion. 
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A.  J,  Parker  for  the  appellants.  Schofield  had  a  perfect 
title  to  the  strip  of  land  by  adverse  possession.  {Himibert  v. 
Trinity  Chv/rch^  24  Wend.,  587 ;  La  Fromaia  v.  Jackson^  8 
Cow.,  589;  Limngston  v.  Peru  Iron  Co.^  9  Wend.,  611; 
Bradstreet  v.  Clarhe^  12  id.,  602.)  The  dowdr  right  of  the 
widow  of  W.  J.  Stewart  was  barred.  (8  R.  S.,  5th  ed.,  33,  § 
18;  Brewster  v.  Brewster,  32  Barb.,  428 ;  Code,  §  78.)  The 
onus  of  proving  the  title  bad  rests  with  the  plaintiflF.  {Dovh 
dall  V.  Camp,  11  John.,  451,  525 ;  18  John.,  359 ;  14  id.,  863 ; 
Lawrence  v.  Taylor,  5  Hill,  107.)  The  grantor  being  in  pos- 
session, is  presumed  to  be  the  owner,  and  the  grantee  cannot 
refuse  his  deed  without  showing  title  out  of  him.  (Voorhies' 
Code,  8th  ed.,  93 ;  Miller  v.  Oarlock,  8  Barb.,  1S3 ;  Carey  v. 
Goodman,  22  N.  T.,  174 ;  Blank  v.  Aitkin,  15  Wend.,  522 ; 
SiU  T.  Draper,  10  Barb.,  445.)  An  offer  to  perform  and  a 
demand  of  a  deed  according  to  the  contract  were  indic(pensable 
to  plaintiff's  right  of  action.  (  Van  Benthuysen  v.  Ca^er,  8 
John.,  257 ;  Hudson  v.  Swift,  20  id.,  27 ;  Oreen  v.  Oreen,  9 
Cow.,  46;  Robert  v.  Montgomery,  20  John.,  15;  Sage  v. 
Ramswy,  2  Wend.,  532 ;  Ore&nby  v.  Cheever,  9  John.,  126 ; 
Harrington  v.  Higgins,  17  Wend.,  376.) 

Oeo.  W.  Stevens  for  tie  respondent.  No  power  of  sale  or 
right  to  collect  rents,  issues  or  profits  being  vested  in  the 
executors,  they  took  lio  fee.  {Brewster  v.  Striker,  2  Comst., 
19 ;'  Chittenden  v.  Fairchild,41  N.  T.,  289 ;  Quinn  v.  Skinner, 
43  id.,  99.)  An  objection  to  admitting  in  evidence  an  instru- 
ment must  define  the  precise  grounds  of  objection.  {Norman 
V.  Wells,  17  Wend.,  136 ;  West  Point  Iron  Co.  v.  Reymert, 
45  N.  T.,  703.)  A  widow  has  her  whole  life  in  which  to 
bring  her  action  of  dower.  (Laws  of  1806,  616 ;  1  Rev.  Laws 
1813,  60 ;  Stewart  v.  Smith,  14  Abb.,  75.)  Where  a  power  in 
trust  is  vested  in  two  or  more,  all  must  execute  although  one 
may  have  renounced.  {Champlin  v.  Parish,  8  Edw.,  681 ; 
Domvnick  v.  Michael,  4  Sand.  S.  C.  R.,  374;  Roome  v. 
Philips,  27  N.  Y.,  357 ;  Thatch&i^  v.  Candee,  33  How.  Pr. 
R.,  145.)     The  possession  of  S.'s  tenant  was  not  an  adverse 
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possession  as  against  the  heirs-at-law.  {La  Framais  v.  Jaeh- 
san^  8  Cow,,  689  j  lAnymgstan  v.  Peru  Iron  Co.^  9  Wend., 
511.) 

Allen,  J.  I  am  of  the  opinion  that  the  copy  of  the  abstract 
of  title  waa  not  competent  evidence  of  the  several  couvej- 
ances  mentioned  in  it  or  of  the  title,  to  the  premises  in  ques- 
tion. The  original  was  handed  to  the  plaintiff's  counsel  as  a 
memorandum  or  abstract  of  title,  to  aid  him  in  making 
a  search  in  the  proper  o£Sces,  and  was  competent  as  show- 
ing the  claim  of  title  by  the  defendants.  This,  followed  as  it 
was  by  proper  evidence,  and  the  introduction  in  eviaence  of 
the  several  conveyances,  and  showing  that  the  title  thus 
claimed  was  defective  as  to  a  portion  of  the  premises  which 
the  defendants  had  agreed  to  convey  to  the  plaintiff,  made  a 
prima  fade  case  against  the  defendants,  and  put  them  to 
proof  of  any  other  or  better  title,  if  any  they  had.  This  was 
probably  the  only  effect  given  to  it  by  the  referee. 

It  is  suggested  that  there  is  no  other  evidence  of  several  of 
the  conveyances  found  by  the  referee,  but  if  that  be  so  and 
they  be  stricken  out,  the  only  effect  will  be  to  leave  the  title 
of  the  defendants  defective  as  to  other  parts  of  the  prem- 
ises. Those  conveyances  are  in  aid  and  support,  and  not  in 
impeachment  of  the  defendants'  title,  and  no  prejudice  could 
possibly  have  come  to  the  defendants  by  regarding  those  con- 
veyances as  in  evidence.  It  must  be  borne  in  mind  that  both 
parties  gave  such  evidence  as  was  within  their  reach  in  respect 
to  the  title.  The  plaintiff  made  9k  prima  facie  case  by  show- 
ing the  title  apparently  defective,  and  such  as  he  was  not 
bound  to  accept  under  the  agreement,  and  the  defendant  gave 
such  evidence  as  he  could  in  support  of  the  title,  and  it  was 
upon  the  whole  evidence  the  referee  pronounced.  So,  too, 
the  certificate  of  the  proof  of  the  deed  from  William  James 
Stewart  to  John  James  Stewart,  Norton  and  Osgood  was  pro- 
bably defective,  but  if  that  is  stricken  out,  a  principal  link  in 
the  chain  of  the  defendants'  title  is  broken,  and  they  are  in  a 
worse  condition  than  if  the  deed  had  not  been  in  evidence. 

SicKBLS — Vol.  V.        6 
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K  it  had  been  excluded,  the  plaintiff  might  haye  claimed  that 
the  title  was  hopelessly  defective.  The  witness  by  whom 
the  deed  was  proved  did  not  state  upon  his  examina- 
tion that  he  subscribed  the  deed  at  the  time  of  its  execution 
or  delivery  as  a  witness  thereto  or  that  he  knew  the  grantor 
therein,  and  in  those  respects  the  certificate  was  defective  and 
the  exemplification  of  the  record  was  not  competent  evidence. 
(1  R.  L.,  369,  §  1 ;  Henry  v.  Bishop,  2  W.  R.,  675 ;  EoUenr 
hack  V.  Fle/ming,  6  Hill,  308 ;  Jackson  v.  OaJnynij  2  W.  R., 
565 ;  Samfie  v.  Oovldy  7  id.,  364 ;  Rogers  v.  Jackson^  19  id., 
383.)  But  the  defendants  have  sustained  no  damages  and  the 
result  of  the  action  has  not  been  affected  by  the  admission  of 
this  deed  in  the  abstract  of  title,  and  the  rule  is  well  settled 
that  when  the  court  can  see  that  the  party  has  not  been  pre- 
judiced by  the  erroneous  admission  of  evidence,  it  will  not 
be  cause  for  reyersal  of  a  judgment  There  were  probably 
some  concessions  or  some  evidence  upon  the  trial  which  is  not 
spread  upon  the  record.  Some  of  the  findings  of  the  referee, 
of  which  there  is  no  complaint,  were  without  evidence,  so  far 
as  appears  by  the  record.  But  be  that  as  it  may,  it  is  very 
evident  that  to  a  strip  of  land  twelve  feet  in  width,  traversing 
diagonally  the  contracted  premises,  and  being  a  part  of  the 
premises  agreed  to  be  conveyed,  the  defendants  had  no  paper 
title,  or  such  a  paper  title  as  was  sufficient  in  the  law,  and  the 
plaintiff  was  not  bound  to  accept  a  title  resting  upon  adverse 
possession,  had  such  title  been  shown. 

The  defendants  claimed  upon  the  trial,  and  now  insist 
that  they  had  not  been  put  in  default  by  any  proper 
tender  or  offer  of  performance  by  the  plaintiff,  or  demand  by 
him  of  a  conveyance  of  the  premises.  The  general  rule  is, 
that  when  the  acts  of  the  parties  are  to  be  concurrent,  it  is 
the  duty  of  him  who  seeks  to  maintain  an  action  for  a  breach 
of  the  contract,  either  by  way  of  damages  for  the  non-perform- 
ance or  for  the  recovery  of  money  paid  thereon,  not  only  to  be 
ready  and  willing  to  perform  on  his  part,  but  he  must  demand 
performance  from  the  other  party.  {Tininey  v.  Ashley ^  15 
Pick.,  546.) 
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In  this  State  the  rule  is,  that  he  muBt  also  tender  perform- 
ance on  his  part  {Budson  v.  Svnft,  20  J.  R.,  24 ;  Hobb  v. 
Montgomery,  id.,  15 ;  Ghreevi  v.  Oreeriy  9  Cowen,  46 ;  Sage  v. 
Ranney^  2  W.  R.,  532 ;  Oreenby  v.  Gheevers,  9  J.  R.,  126 ; 
FvJler  V.  Hvi>baTd,  6  Cowen,  IS.)  The  necessity  of  a  formal 
tender  or  ofier  of  performance  by  the  one  party,  and  a 
demand  of  performance  by  the  other  may  be  obviated  by 
the  acts  of  the  party  sought  to  be  charged,  as  by  his  express 
refusal  to  perform,  or  by  putting  himself  in  a  position  in 
which  performance  is  impossible.  Mere  defect  of  title  in  the 
Tender  and  a  present  inability  to  give  such  a  title  as  the  con- 
tract calls  for,  may  not,  in  all  cases  and  imder  all  circumstan- 
ces, dispense  with  a  tender  of  payment  and  a  demand  of 
a  conveyance  by  the  vendee  in  order  to  entitle  the  latter 
to  maintain  an  action  for  the  money  already  paid,  or  to  defend 
an  action  for  the  purchase-money,  if  the  payment  becomes 
due  before  a  deed  is  to  be  given  by  the  terms  of  the  contract. 
Under  some  circumstances,  the  court  will  not  hold  a  contract 
void  by  reason  of  the  inability  of  the  seller  to  make  a  perfect 
title,  but  will  put  the  purchaser  to  a  tender  of  payment  and  a 
demand  of  the  deed,  to  the  end  that  the  seller  may  make  his 
title  good.  {Harrington  y.  HiggvM,  17  W.  R.,  376;  Oreen 
V.  Orcen,  supra;  Ch'emby  v.  Cheeoera,  supra.)  If  a  seller  of 
lands,  by  an  executory  contract  of  sale  before  the  day  of  per- 
formance, gives  notice  of  his  intention  not  to  perform,  or  abso- 
lutely refuses  to  perform,  or  on  being  applied  to  is  unable  to 
perform,  or  offers  a  detective  title,  a  formal  tender  and  offer 
of  payment  and  demand  of  a  deed  by  the  purchaser  is  not 
necessary  to  entitle  him  to  treat  the  contract  as  rescinded,  and 
recover  back  what  he  has  paid  thereon.  {Francfiot  v.  Leach, 
6  Cowen,  506;  La/wrence  v.  Taylor,  5  Hill,  107;  Footer. 
West,  1  Den.,  544.)  In  Foote  v.  West,  the  title  offered  was  a 
perpetual  lease,  subject  to  rent,  the  vendor  being  entitled  to 
a  conveyance  in  fee  simple,  and  it  was  held  the  vendee  might 
sue  at  once  on  the  contract. 

Holmes  v.  Holmes  (5  Seld.,  525)  was  an  action  for  the  non- 
performance of  a  contract  for  the  conveyance  of  real  property, 
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and  the  vendor,  on  the  day  appointed  for  the  payment  of  the 
price  and  the  delivery  of  the  deed,  said  he  was  unable  to  con- 
vey the  premises  free  from  incumbrance,  and  a  formal  tender 
of  the  money  was  waived.  The  action  was  sustained,  although 
the  plaintiff  had  averred  a  tender  of  coin. 

Jforcmge  v  Morris  (3  Seyes,  48)  was  an  aotion  to  recover 
the  money  that  had  been  paid  npon  an  executory  contract  for 
the  purchase  of  lands  in  Kew  York  city,  as  upon  a  rescission 
of  the  agreement.  The  defendant  had  tendered  a  deed  of 
conveyance  sufficient  in  form,  but  the  lands  were  incumbered 
by  taxes  and  assessments  which  the  defendant  was  willing  to 
pay,  but  the  plaintiff  refused  to  accept  the  deed  and  brought 
his  action,  and  was  allowed  to  recover.  In  this  case,  by  the 
defendant's  own  showing,  the  plaintiff  after  examining  the 
title  gave  notice  that  he  would  not  take  the  title  to  the  pro- 
perty and  demanded  the  repayment  of  his  money,  and  the 
defendants,  instead  of  ascertaining  the  objections  and  taking 
measures  to  cure  the  defects  and  obviate  the  objeetioDB,  sim- 
ply held  themselves  ready  to  convey  such  title  as  they  had, 
and  requested  the  plaintiff  to  accept  it,  giving  him  notice  that 
he  would  be  held  fen*  any  loss.  The.  referee  has  found,  upo£ 
sufficient  evidence,  the  title  defective  as  to  a  part  of  the  pre- 
mises, and  it  follows  that  the  plaintiff  was  not  bound  to  part 
with  his  money  for  it,  and  was  entitled  to  treat  the  contract 
as  rescinded.  Had  the  defendants  at  once,  and  as  soon  as 
the  title  was  objected  to,  perfected  their  title  and  within  a  rea- 
suable  time  tendered  a  good  and  sufficient  deed  of  convey- 
ance, they  could  have  probably  held  the  plaintiff  to  his  con- 
tract, but  this  they  omitted  to  do,  and  the  plaintiff's  right  to 
recover  cannot  under  such  circumstainces  be  disputed.  The 
plaintiff  was  not  called  upon  to  make  any  other  or  further 
tender  or  offer  of  payment  under  the  dreumstanoes. 

The  judgment  must  be  affinned. 

All  concur. 

Judgment  affirmed* 
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TftE  F1B8T  National  Bank  ot  Ballston  Spa,  Appellant,  v. 
The  Pb&sidsnt  anb  Dibbctob8  of  the  Inshkanoe  Company 
of  North  Ambbioa,  Bespondents. 

In  a  survey  which  was  referred  to  and  made  a  part  of  a  policy  of  fire 
insurance  upon  a  paper  mill,  this  inquiry  was  made,  '*  Watchman :  Is  one 
kept  hi  the  mill  or  on  the  premises  during  the  night  and  at  all  times 
when  the  mill  is  not  in  opeiation,  or  when  the  workmen  are  not  pres- 
ent V*  Answer :  **  Tes."  On  the  day  previous  to  the  destruction  of  the 
property  by  fire,  the  personal  property  in  the  mill  was  levied  upon  by 
the  sheriff,  by  virtue  of  an  execution  against  the  assured.  The  sheriff 
excluded  the  employes  from  the  mill,  took  the  keys  and  locked  up  the 
building.  The  deputy  sheriff  and  one  of  the  trustees  of  the  assured 
remained  In  the  office  of  the  mill,  about  two  rods  from  it,  during  the 
night,  up  to  the  time  of  the  discovery  of  the  fire,  which  occurred  abdut 
4  A.  M.,  but  they  did  not  keep  watch.  In  an  action  upon  the  policy, — 
Eeld,  that  the  question  and  answer  m  the  survey  constituted  a  warranty, 
that  the  levy  did  not  excuse  from  the  obligation  to  perform  it ;  that  the 
deputy  sheriff  and  trustee  were  not  to  be  regarded  as  watchmen  witliin 
the  meaning  of  the  policy,  and  that  there  bemg  a  breach  of  the  warranty, 
plaintiff  was  properly  nonsuited. 

(Aligned  June  7, 1872 ;  decided  June  20, 1872.) 

Appeal  from  jndgmentof  the  General  Term  of  the  Supreme 
Court,  affirming  a  judgment  entered  npon  a  nonsuit,  directed 
upon  trial  at  circuit.    (Reported  below,  5  Lans.,  203.) 

The  action  was  brought  to  recover  upon  a  policy  of  insu- 
rance issued  by  defendants,  to  the  Pioneer  Paper  Company  for 
one  year,  dated  18th  December,  1868,  and  payable  to  the 
First  National  Bank  of  Ballston,  to  the  extent  of  any  claim 
or  notes  the  bank  may  hold  against  the  company.  The  fol- 
lowing was  the  description  of  the  property  insured :  '^  Five 
hundred  dollars  on  their  stone  and  frfune  paper  mill,  with 
slate,  cement  and  shingle  roof,  sitnate  on  the  Kayaderosseras, 
near  West  Milton,  in  the  town  of  Milton,  Saratoga  county, 
H.  Y.  Beference  being  had  to  survey  No.  86,  on  file  in  this 
office,  which  is  hereby  made  a  part  of  this  policy,  and  $2,500 
on  fixed  and  movable  machinery  and  fixtures,  shafting,  gear- 
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ing,  belting,  piping,  and  rotary  and  steam  boilers  contained 
therein." 

The  policy  provided,  that  "  if  any  application,  snrvey,  plan 
or  description  of  the  property  herein  insured  is  referred  to  in 
this  policy,  the  same  shall  be  considered  a  part  of  this  con- 
tract and  a  warranty  by  the  assured ;  and  if  the  assured  shall 
make  any  false  representation  as  to  the  character,  situation  or 
occupancy  of  the  property,  or  conceal  any  fact  material  to  the 
risk,  either  in  a  written  application  or  otherwise,  *  *  ♦ 
this  policy  shall  be  null  and  void."  The  survey  contained 
the  following  question  and  answer : 

"  27.  Watchman — Is  one  kept  in  the  mill  or  on  the  premises 
during  the  night,  and  at  all  times  when  the  mill  is  not  in 
operation,  or  when  the  workmen  are  not  present  ? "    '^  Yes.'* 

The  property  was  destroyed  by  fire  on  the  4th  of  March, 
1869.  Other  facts  appear  in  the  opinion.  At  the  close  of 
the  testimony  defendants'  counsel  moved  for  a  nonsuit,  which 
was  granted. 

^  W.  An  Beach  for  the  appellant.  By  operation  of  law  the 
sheriff  was  substituted  as  watchman  and  the  warranty  sub- 
stantially performed.  {Nihlo  v.  Bi/nssej  44  Barb.,  54 ;  S.  C, 
1  Keyes,  476 ;  People  v.  BarUett,  3  Hill,  570 ;  Janes  v.  Jiidd^ 
4  N.  T.,  441 ;  Baker  v.  Johnson^  42  id.,  126.)  The  warranty 
as  to  storing  straw  was  not  broken.  {Smith  v.  Meehanics* 
Ine.  Co.,  29  How.  Pr.  R.,  384 ;  Harper  v.  Albany  Mut,  Ins. 
Co.^  17  N.  Y.,  194,  198 ;  Hoffman  v.  ^tna  Ins.  Co.,  32  id., 
405,  410,  414;  Yates  v.  Madison  Ins.  Co.^  5  id.,  469; 
larmiers*  Ins.  Co.  v.  Snyder,  16  Wend.,  481;  Rowley  v. 
Empire  Ins,  Co.,  36  N.  Y.,  550.)  A  wrongful  or  actual  levy 
as  to  personal  chattels  would  not  avoid  a  policy  of  insurance 
on  the  ground  of  the  termination  of  the  interest  of  the 
insured  when  he  retained  possession.  {Phoenix  Ins.  Co.  v. 
Lawrence,  4  Mete.  [Ky.],  9 ;  PhUa.  Ins.  Co.  v.  Mills,  44 
Penn.,  241 ;  Wood  v.  Colvvn,  6  Hill,  228.)  The  court  erred 
in  rejecting  proof  as  to  the  purposes  of  and  the  instructions 
to  the  officer  in  making  tlie  levy.    {MicTdes  v.  Hart,  1  Den., 
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648 ;  Armstronff  v.  Dubois^  4  Kejes,  291.)  The  policy  was 
not  avoided  by  omittiDg  to  refer  to  the  judgments  or  reality 
in  the  answer  as  to  incumbrances.  Rowley  y.  Empire  Ins, 
Co.,  36  K  T.,  560.) 

ji.  J.  Parker  for  the  respondents.  The  survey  being  a 
part  of  the  policy,  any  misstatement  as  to  the  character,  etc., 
of  the  property  is  a  warranty  and  avoids  the  policy.  {Le  Roy 
V.  Market  Ins.  Co.,  89  N.  T.,  90 ;  approved,  45  N.  Y.,  80 ; 
Sipley  V.  jEtna  Ins.  Co.,  30  id.,  136.)  The  property  being 
levied  upon  by  the  sherifif,  the  policy  became  void.  {Rodgers 
V.  Bonner,  65  Barb.,  9 ;  The  Springfield  Co.  v.  AUen,  43  N. 
T.,  389.)  There  being  judgments  on  the  realty,  the  warranty 
was  broken  as  to  incumbrances.  {Egan  v.  Mut.  Ins.  Co.,  5 
Den.,  326 ;  Somerset  Ins.  Co.  v.  MoAnaJhf,  46  Penn.,  41.) 
Parol  evidence  cannot  be  received  to  explain  or  alter  any  of 
the  provisions  of  the  policy.  {Ripley  v.  j£(/na  Ins.  Co.^  30 
N.  T.,  136 ;  Mayor  v.  Brooklyn  Ins.  Co.,  41  Barb.,  351 ; 
La  MoUe  v.  Hudson  Ri/oer  Ins.  Co.,  17  N.  T.,  199 ;  N.  Y. 
Gas-liglU  Co.  v.  Mech.  Co.,  2  Hall,  108 ;  Jennings  v.  Chenango 
County,  2  Den.,  75 ;  Alsten  v.  Mechanic^  Co.,  4  Hill,  329 ; 
lU.  Mut.  Ins.  Co.  V.  O^IfeUe,  111.,  89 ;  Hovey  v.  Am.  Mut. 
Co.,  2  Duer,  554 ;  Olendale  v.  Protec^n  Co.,  21  Conn.,  19.) 
The  burden  of  proving  compliance  with  an  express  warranty 
rests  upon  the  assured.  {McLoon  v.  Commercial  Ins.  Co., 
10  Mass.,  472.)  The  agent  who  issued  the  policy,  being  at 
the  time  an  agent  of  plaintiff,  the  policy  was  void.  {Beniley 
V,  Col.  Ins.  Co.,  17  N.  T.,  423 ;  iT.  Y.  Central  v.  Protection 
Ins.  Go.,  14  id.,  85 ;  Rett  v.  Washington,  41  Barb.,  353 ;  Uiica 
V.  Toledo,  17  id.,  132.) 

Gboveb,  J.  Where  a  fire  policy  refers  to  a  survey  and 
declares  that  it,  shall  constitute  a  part  of  the  policy,  the  state- 
ments therein  contained  in  regard  to  the  situation,  use  and 
care  of  the  property  are  to  be  regarded  and  construed  as  war- 
ranties. {Ze  Roy  v.  The  Market  Ins.  Co.,  39  N.  T.,  91 ;  Same 
Case,  45  N.  Y.,  80 ;  Ripl^  v.  The  JEtna  Ins.  Co.,  80  K  Y., 
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136.)  Xo  produce  this  effect,  the  policy  must  not  only  refer 
to  the  survey,  but  it  must  be  made  a  part  of  it,  otherwise  the 
statements  contained  therein  will  be  construed  as  representa- 
tions and  not  as  warranties.  {The  Farmer^  Ins.  amd  Loan 
Co.  V.  Snyder^  16  Wend.,  481.)  Failure  to  comply  with  a 
warranty  will  bar  a  recovery  in  case  of  loss,  whether  the  loss 
was  caused  by  such  failure  or  not.  (flases^  supra.)  In  the 
present  case  the  survey  is  made  part  of  the  policy.  In  the 
survey  the  following  inquiry  is  made :  "  Watchman.  Is  one 
kept  in  the  mill  or  on  the  premises  during  the  night  and  at 
all  times  when  the  mill  is  not  is  operation  or  when  the  work- 
men are  not  present  2  Ans.  Yes."  This  statement  was  pro- 
missory, but  the  rights  and  duties  of  the  parties  were  the  same 
under  it  as  though  it  had  be^a  affirmative.  {Bipley  v.  The 
JStna  Ins.  Co.^  supra.)  The  proof  was,  that  upon  the  day 
previous  to  the  destruction  of  the  property  by^fire,  the  sheriff 
levied  an  execution  against  the  assured  upon  the  personal  pro- 
perty in  the  mill,  and  excluded  their  employes  therefrom, 
took  the  keys  and  locked  up  the  building.  The  counsel  for 
the  appellant  insists  that  this  act  of  the  sheriff,  being  an  act 
that  it  was  his  legal  duty  to  perform,  must  be  regarded  as  the 
act  of  the  law,  and  cites  authorities  showing  that  when  per- 
formance of  a  contract  becomes  impossible  by  the  act  of  God 
or  the  law,  performance  will  be  excused.  The  answer  to  this, 
in  the  present  case,  is  that  it  was  the  default  of  the  assured  in 
not  paying  the  judgment  that  caused  the  issuing  and  levy 
of  the  execution.  The  levy  does  not,  therefore,  excuse  it 
from  the  obligation  to  perform  the  warranty.  The  counsel 
further  insists,  that  as  the  deputy  sheriff  and  one  of  the  trus- 
tees of  the  assured  remained  in  the  office  of  the  company,  a 
building  about  two  rods  from  the  mill,  during  the  night  and 
until  the  discovery  of  the  fire,  they  should  be  regarded  as 
watchmen  within  the  meaning  of  the  policy.  But  the  testi- 
mony failed  to  show  that  they  were  such,  or  even  so  regarded 
themselves.  That  shows  that  they  looked  through  the  build- 
ing twice  in  the  evening,  the  last  time  about  eleven  o'clock, 
and  then  went  into  the  office,  laid  down  and  dozed  until  about 
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four  o'clock,  when  the  deputy  Bheriff  turned  over  and  discov- 
ered the  mill  in  flames^  the  fire  being  so  extensive  as  to  ren- 
der all  attempts  to  save  the  building  and  property  hopeless. 
It  is  dear  that  these  persons  never  undertook  with  the  assured 
to  act  as  watchmen,  and  consequently  inpurred  no  liability  to 
it  for  negligenice  in  the  performance  of  the  duties  of  such 
employment.  In  case  of  a  recovery  in  the  action,  the  defend- 
ant would  have  no  right  by  subrogation  to  any  remedy  against 
them  upon  that  ground.  This  shows  that  they  were  not 
watchmen  within  the  meaning  of  the  warranty.  The  evi- 
dence shows  a  pretty  clear  case  of  negligence  in  the  perform- 
ance, had  they  undertaken  that  duty.  The  sheriff  remained 
to  protect  himself  from  liability  incurred  by  the  levy.  This 
made  him  liable  in  case  the  property  was  stolen,  but  not  for 
its  destruction  by  fire.  What  Comstock  staid  for,  the  case 
does  not  disclose.  It  does  appear  that  he  did  not  remain  as 
watchman.    That  is  sufficient  in  this  case. 

It  appearing  that  there  was  a  breach  of  the  warranty  to  keep 
a  watchman,  the  nonsuit  was  properly  granted,  and  the  judg- 
muent  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


William  Palen,  Beceiv-er,  etc.,  Appellant,  v.  Joseph  C. 

Johnson,  Sespondent. 

By  the  provMoos  of  section  8  of  the  usury  laws  of  this  State  (1  R.  S., 
T79,  g  8),  the  right  of  action  of  a  boTroweT,  who  has  paid  usurious 
interest,  for  the  recovery  of  tlie  excess  Is  tenninated  at  the  end  of  one 
year,  and  is  then  transferred  to  the  officers  named  in  section  4.  (Allen 
and  FoLOBB,  JJ.,  dissenting.) 

(Aigi^ed  Febcnaiy  28^  1872 ;  decided  June  20, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  district,  affirming  a  judgment  entered 
upon  a  verdict 

PlaintifE  was  appointed  receiver  of  the  property  of  one 
Henry  Bouge,  in  proceedings  supplementary  to  execution. 
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As  such  receiver  he  brought  this  action  to  recover  various 
sums  alleged  to  have  been  paid  in  excess  of  legal  interest 
npon  various  usurious  loans  from  defendant  to  said  Bonge. 
The  complaint  contained  eleven  counts.  The  last  count  was 
to  recover  the  balance  collected  by  defendant,  alleged  to  have 
been  transferred  to  him  by  Bouge  as  security  for  a  loan  over 
and  above  the  amount  of  the  loan.  The  transactions  set 
forth  in  the  first  ten  counts  occurred  in  1869  and  1860.  The 
action  was  brought  in  1863.  The  defendant  demurred  to  the 
first  ten  counts  and  denied  the  last,  alleging  a  purchase  of  the 
note. 

The  demurrer  was  sustained  upon  argument  at  Special 
Term  and  the  order  was  affirmed  by  the  General  Term. 
Upon  the  trial  of  the  issue  of  fact,  the  court  directed  a  ver- 
dict for  the  defendant. 

George  F,  Comstock  for  the  appellant.  The  right  to 
recover  back  the  money  paid  for  usury  by  the  judgment 
debtor  to  the  defendant  was  capable  of  assignment,  and 
vested  in  plaintiff  as  receiver.  (Code  of  Procedure,  §§  298, 
244;  Meech  v.  Stoner^  19  N.  T.,  26;  Porter  v.  WUUams,  9 
id.,  142;  Bosomquet  v.  Dashwood  Cos  Tempj  Talbot,  37.) 
The  right  of  action  to  recover  money  paid  as  usury 
existed  at  common  law,  and  the  limitation  is  six  years. 
(  Wheaton  v.  Sibha/rd,  20  John.,  290 ;  Porter  v.  Mount,  41 
Barb.,  561;  Palmer  v.  Lord,  6  John.  Ch.,  95;  Meech  v. 
Stoner,  19  N.  Y.,  26;  Schroeppell  v.  Coming,  2  Seld.,  107, 
115,  118 ;  S.  C,  5  Den.,  236,  241 ;  Smith  v.  Bromley, 
2  Doug.,  696 ;  Dey  v.  Dwrtham,  2  John.  Ch.,  191 ;  Camp 
V.  Bates,  11  Oonn.,  500 ;  Tregoning  v.  AUeribtt/rg,  8  Bing., 
97;  BosanqiLet  v.  DashAJoood  Cos  Temp,  Talbot,  37; 
Barrow  v.  Rhmdand,  1  John  Ch.,  550.)  The  objection  as 
to  limitation  can  be  taken  by  answer  only,  and  not  by 
demurrer.  (Code,  §  74;  10  How.  Pr.  E.,  383;  23  id.,  140; 
36  Barb.,  628;  16  How.  Pr.  R.,  546.) 

John  H.  Straham,  for  the  respondent.  The  feusts  alleged 
are  not  sufficient  in  law  to  constitute  a  cause  of  action.    {Dix 
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V.  Van  Wyck,%  Hill,  622,  624 ;  Seymkw  v.  Ma/rvin,  11  Barb., 
80;  Mwmfard  v.  Am.  Lf.  Ins.  and  T.  Go.^  4  K Y.,  485;  Boughr 
ton  V.  Smithy  26  Barb.,  689 ;  Owrtis  v.  Zeamtty  16  N.  T., 
153-4,  229 ;  Butterworth  y.  (PBrien,  23  id.,  277 ;  Meeoh  v. 
>Sft)n^,  19  id.,  26.) 

Per  OuMAM.  The  provisions  of  1  E.  S.,  772,  §  8,  differ 
essentially  from  those  of  1  B.  L.,  64.  The  latter  act  author- 
ized the  party  paying  nsnrions  interest  to  sue  for  the  excess, 
within  one  year  after  payment,  in  an  action  of  dAt  founded 
on  that  act ;  and  in  default  of  such  action  by  the  party  pay- 
ing the  usurious  interest,  any  other  person  might,  within  one 
year  after  such  default,  sue  for  and  recover  it.  Upon  the 
language  of  that  act  it  was  held  that  the  remedy  which  it 
gave  was  merely  cumulative,  and  that  the  limitation  of  one 
year  only  applied  to  an  action  founded  upon  that  act,  leaving 
the  common-law  right  of  action  in  force.  This  construction 
was  placed  upon  the  ground  that  there  were  no  words  in  the 
statute  either  expressly  or  impliedly  negativing  the  common- 
law  remedy.  (  Wkeaton  v.  Hibba^dy  20  Johns.,  292 ;  Palmer 
V.  Lardy  6  J.  Oh.,  95.) 

The  language  of  the  Bevised  Statutes  (1  B.  S.,  772,  §  8)  is 
significant  of  an  intention  to  change  the  law.  It  provides 
that  every  person  who  shall  have  paid  excessive  interest 
*^  may  recover  in  am,  action  against  the  person  who  shall  have 
taken  or  received  the  same,  and  his  personal  representatives," 
the  amount  so  paid  ^^  if  such  action  be  brought  within  one 
year  after  such  payment  or  delivery."  If  such  suit  be  not 
brought  within  the  said  one  year,  then,  by  section  4,  the  sum 
paid  may  be  recovered  by  any  overseer  of  the  poor  of  the 
town,  or  superintendent  of  the  poor  of  the  county,  in  which 
the  payment  shall  have  been  made. 

The  limitation  of  one  year,  contained  in  the  former  act 
(1  R  L.,  64)  is  therein  in  terms  applied  to  an  action  of  debt, 
founded  on  that  act.  The  right  to  bring  that  particular 
action  was  given  for  one  year  only.  A  new  form  of  action 
was  thus  created  which  might  be  resorted  to  during  one  year ; 
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while  a  passenger  upon  one  of  defendant's  f  eny-boats.  Plain- 
tiif  resided  at  Hoboken  and  was  engaged  in  business  in  New 
York.  On  the  9th  April,  1864,  as  defendant's  ferry-boat 
landed  at  New  York,  plaintiff,  with  others,  went  on  to  the 
boat.  He  was  met  by  the  outgoing  passengers  and  was 
crowded  upon  the  string-piece  separating  the  passage  way 
from  the  carriage  way.  At  that  moment,  as  plaintiff's  wit- 
nesses testify,  the  chainman,  an  employe  of  the  defendant, 
withdrew  the  chain  in  front  of  the  carts  on  board  and  directed 
the  cartmen  to  drive  out.  The  drivers  following  his  direc- 
tions nrged  their  horses  toward  the  bridge,  which  being  about 
eight  or  nine  inches  higher  than  the  level  of  the  boat,  the 
first  horse  attached  to  a  heavily  laden  cart  struck  his  feet 
against  the  step  thus  formed,  and  as  a  consequence  fell.  The 
shaft  of  the  cart  struck  the  plaintiff  and  crushed  his  leg. 
Other  evidence  appears  in  the  opinion. 

Jbkn  K,  Porter  for  the  appellant.  Plaintiff  holds  the  bur- 
den of  establishing  that  he  was  not,  and  defendant  was,  guilty 
of  contributory  negligence.  {Deyo  v.  N.  Y,  C.  H.  H.  Co., 
34  N.  Y.,  9;  Cv/rrcm  v.  Wwrr&n,  ChemicaU  Co.,  36  id., 
156 ;  Le  Baron  v.  East  Boston  R.  R.  Co.,  11  Allen  [Mass.], 
312.)  Defendant  was  not  guilty  of  negligence.  {Nicholson 
V.  Erie  R.  Co.,  41  N.  Y.,  524,  534 ;  Comman  v.  Eastern  R. 
Co.,  4  H.  ife  N.,  781,  785,  787 ;  Toomey  v.  London  R.  Co.^ 
27  L.  J.,  part  2  [0.  P.],  39, 40 ;  Beisiegd  v.  N.  Y.  C.  R.  R. 
Co.,  40  N.  Y,  15;  8  C.  B.  E.  pf.  S.],  573;  98  E.  C.  L., 
566 ;  S.  0.,  34  N.  Y.,  14 ;  10  Bos.,  185  ;  Siner  v.  Gt.  W.  R. 
R.  Co.,  L.  E.  Exch.,  3,  150;  Ryam,Y.  Roch.  R.  R.  Co.,  9 
How.  Pr.,  455,  456.)  Plaintiff  contributed  to  the  injury 
and  he  cannot  recover.  {Orippen  v.  N.  Y.  G.  R.  R.  Co.,  40 
N.  Y.,  51 ;  Oriffin  v.  Mwyor  of  N.  Y.,  9  id.,  460 ;  WUds 
V.  H.  R.  R.  R.  Co.,  24  id.,  430 ;  Oomales  v.  Harlem  R. 
R.  Co.,  38  id.,  443 ;  see,  also,  Skdton  v.  London  R.  R. 
Co.,  Law  E.,  2  C.  P.,  631 ;  Baxter  v.  T.  amd  B.  R.  R.  Co., 
41  N.  Y,  503 ;  Ba/rher  v.  Savage,  45  id.,  193-196 ;  Hvnds  v. 
BaHon,  25  id.,  551 ;  Oinnon  v.  H.  R.  R.  Co.,  8  Eobt.,  26.) 
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D,  Pratt  for  the  respondent.  Defendant  is  responsible  if 
any  exercise  of  care  and  foresight  on  its  part  could  have  pre- 
vented the  injury.  {Egerton  v.  If.  Y.  and  HaHem  R.  -ff ..  CI)., 
35  Barb.,  193 ;  St6he%  v.  SattanataU^  13  Peters,  181 ;  BcurUeU  v. 
Third  Av.  E.  B.  Co.^  45  N.  Y.,  628 ;  Cald/wdl  v.  Mwrphy^ 
1  Duer,  241 ;  OomaleB  v.  N.  Y.  amd  Harlem  R.  R.  Co.y  39 
How.,  407 ;  RarOeU  v.  Third  Av.  R.  R.  Co.,  45  N.  T.,  628 ; 
Ald&n  V.  N.  Y.  Central  R.  R.  Co.,  26  id.,  102 ;  Rowen 
V.  Jf.  Y  Central  R.  R.  Co.,  18  id.,  408.)  Defendant's 
motion  for  a  nonsuit  was  properly  denied.  {Stokes  v.  Saltan- 
gtaUj  13  Peters,  181,  and  cases  cited ;  Cried  v.  Hartman,  29 
N.  T.,  591 ;  Wilde  v.  E.  R.  R.  R.  Co.,  id.,  315 ;  Bemhan^dl 
V.  The  Ren.  and  Sar.  R.  R.  Co.,  32  Barb.,  165 ;  Buel  v. 
JT.  Y  Central  R.  R.  Co.,  31  N.  Y.,  319;  JSmet  v.  The 
IFudeon  River  R.  R.  Co.,  35  id.,  9 ;  S.  C,  39  id.,  61 ; 
Cook  V.  JV.  Y  Central  R.  R.  Co.,  3  Keyes,  476 ;  Dick- 
ens V.  Same,  1  id.,  23 ;  Jelter  v.  Jf.  Y.  and  Harlem  R.  R. 
Co.^  2  id.,  154 ;  Oomales  v.  If.  Y.  and  Ha/rlem  R.  R.,  Co., 
89  How.,  407 ;  Barret  v.  Third  Ave.  R.  R.  Co.,  45  N.  Y., 
633,  opinion  by  Judge  Allen.) 

Chusoh,  Ch.  J.  The  plaintiff  was  injured  while  a  passen- 
ger on  the  defendant's  ferry  boat,  to  be  carried  from  New 
York  to  Hoboken,  and  the  jury  have  found  that  the  injury 
was  occasioned  by  the  defendant's  negligence ;  and  that  the 
plaintiff  was  guilty  of  no  negligence  which  contributed  to  it; 
and  the  General  Term  of  the  Common  Pleas,  who  had  power 
to  review  the  facts  as  well  as  the  law,  has  affirmed  the  judg- 
ment. 

This  court  is  now  asked  to  reverse  the  judgment  upon  both 
questions,  viz.,  whether  the  defendants  were  guilty  of  negli- 
gence, and  whether  the  plaintiff  was  free  from  it.  We  have 
no  power,  as  the  G-eneral  Term  had,  to  review  the  facts  for 
the  purpose  of  determining  whether  the  verdict  was  against 
the  weight  of  the  evidence :  and  can  only  do  this  to  ascertain 
whether  there  was  any  evidence  in  the  case  which  could  legi- 
timately justify  the  verdict.    If  any  view  of  the  facts  which 
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the  jury  would  be  justified  in  taking  would  warrant  the  con- 
elusion  arrived  at  by  them,  this  court  cannot  interfere,  although 
we  might,  if  we  had  power  to  determine  the  question  as  a 
fact,  arrive  at  a  different  conclusion. 

These  general  rules  are  so  well  settled,  and  have  been  so 
often  reiterated  by  this  court,  that  it  is  quite  unnecessary  to 
cite  authorities,  and  it  seems  almost  superfluous  to  state 
them.  It  is  equally  weU  settled  that  a  verdict  without  any 
evidence  to  sustain  it,  or  against  evidence,  is  an  error  in  law 
which  may  be  reviewed  in  this  court ;  and  we  are  called  upon 
to  look  into  the  evidence  in  this  case  for  the  single  purpose 
of  ascertaining  whether  there  are  any  facts  proved  upon 
which  the  jury  could  found  their  verdict.  First,  as  to  the 
negligence  of  the  defendants.  It  is  unnecessary  to  inquire 
whether  the  kind  of  bridge  used  was  the  safest  and  best 
adapted  to  the  purposes  of  a  ferry,  or  whether  a  float  bridge 
is  superior  to  a  chain  bridge ;  or  whether  a  combination  of 
both  is  not  superior  to  either;  or  whether  there  should  be 
two  passage  ways,  one  for  ingress  and  the  other  for  egress, 
so  as  to  prevent  crowding  and  jostling  among  passengers 
going  into  and  coming  out  of  the  boat.  The  same  rule  is 
applicable  to  the  defendant  as  to  all  other  carriers  of  passen- 
gers^ that  the  utmost  care,  skill  and  vigilance  is  to  be  exer- 
cised in  all  the  machinery  and  arrangements  connected  with 
its  boats,  and  in  the  management  of  them;  and  if  any 
injury  occurs  in  consequence  of  the  neglect  or  failure  to  exer- 
cise such  care,  it  is  liable  to  the  injured  party.  But  the 
bridge  used  by  the  defendant,  whether  the  best  kind  or  not, 
was  amply  sufficient  and  perfectly  safe  if  properly  managed. 
The  accident  cannot  be  charged,  legally,  to  the  structure  of 
the  bridge.  It  did  not  fail  in  any  way.  Nor  did  the  single 
passage  way  or  its  restricted  dimensions,  or  the  arrangements 
for  passing  on  and  off  the  boat,  cause  the  injury ;  and  I  do  not 
thiiJs  the  evidence  in  relation  to  any  of  these  facts  would 
establish  the  defendant's  negligence,  or  justify  a  verdict 
against  it.  The  charge  of  negligence  rests  upon  the 
improper  management  of  the  bridge,  and  the  premature 
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order  for  the  carts  and  teams  to  drive  ofi.  It  is  claimed 
by  the  plaintiff  that,  before  the  bridge  was  adjusted  to  the 
lerel  of  the  boat,  and  while  it  was  seven  or  eight  inches 
higher  than  the  floor  of  the  passage  waj,  the  chain  was 
thrown  down  and  the  order  given  to  the  teams  to  ^^  drive 
oat ;"  and  that  a  horse,  attached  to  a  cart  heavily  laden,  in 
attempting  to  get  on  to  the  bridge,  stmnbled  against  it,  and 
fell  in  a  way  which  struck  and  broke  the  plaintiff's  leg  with 
the  shaft  of  the  cart.  These  &cts  are  positively  sworn  to  by 
one  witness,  substantially  by  another,  and  are  partly  corro* 
berated  by  other  evidence.  The  defendant  insists  that  the 
bridge  was  properly  adjusted  on  a  level  with  the  floor  of  the 
passage  way,  or  as  nearly  so  as  was  practicable,  and  that  the 
injury  was  caused  by  the  sUpping  of  the  horae  on  the  wet 
plank,  and  not  by  the  stumbling  against  the  bridge  left  unad- 
justed by  its  employes ;  and  evidence  was  given  to  estab- 
lish these  facts.  The  defendant  may  be  right  as:  a  question 
of  fact;  but  can  we  say  that  it  is  right  as  a  matter  of 
law,  against  the  verdict  of  the  jury  and  the  opinion  of  the 
Gteneral  Term?  I  know  of  no  principle  that  would  justify 
us  in  so  determining.  It  is  argued  that  the  evidence  of  the 
plaintiff  on  this  point  is  conclusively  answered  by  the  fact 
that  the  cart  was  subsequently  run  off  by  hand ;  that  the  boat 
and  bridge  were  perfectly  level  at  that  time,  and  that  no  fur- 
ther adjustment  of  the  bridge  was  made  subsequent  to  the 
accident.  If  these  facts  were  conceded  they  would,  of  coiirse, 
establish  that  there  was  no  discrepancy  between  the  bridge 
and  the  boat  at  the  time  of  the  accident.  If  they  were  even 
five  or  ten  minutes  after,  and  had  not  been  altered,  they  must 
have  been  level  at  the  time. 

A  witness  testified  that  the  bridge  was  not  adjusted  after 
the  accident,  and  no  witness  testified  that  it  was ;  but  is  the 
fact,  therefore,  undisputed?  It  is  not  indispensable  that  the 
particular  circumstance  relied  upon  to  prove  a  fact  should  be 
contradicted  in  order  to  dispute  the  fact  itself.  Two  witnesses 
had  sworn  positively  that  there  was  a  difference  of  eight 
inches  between  the  boat  and  bridge  at  the  time  the  horse  fell, 
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and  that  evidence  is  in  direct  confdct  with  the  circnmstance 
sworn  to  by  the  witness,  that  the  bridge  was  not  adjusted 
after  the  accident.  Assuming  that  the  boat  and  bridge  were 
on  a  level  when  the  cart  was  run  off  by  hand,  the  two  facts 
above  stated  were  in  direct  antagonism  to  each  other.  It  is 
not  a  question  of  law  to  determine  which  fact  was  true. 
That  was  the  province  of  the  jury,  and  depended  upon  the 
credibility  of  the  witnesses,  their  means  of  knowledge  and 
the  accuracy  of  their  recollection.  It  is  impossible  to  bring 
such  a  question  within  the  range  of  questions  of  law.  Other 
evidence,  referred  to  in  the  argument,  tends  to  prove  that 
the  horse  slipped  when  he  first  started  upon  the  wet  deck, 
and  that  the  bridge  had  no  agency  in  his  fall ;  but  the  jury 
has  found  against  this  evidence,  and  we  are  concluded  by  the 
finding. 

It  is  argued  in  the  elaborate  brief  of  the  learned  counsel 
for  the  appellant  that  it  was  under  no  legal  obligation  to 
provide  precautions  against  the  possibility  of  horses  slipping 
or  stumbling  and  injuring  a  pasaenger,  any  more  than  the 
city  would  be  liable  for  an  injury  by  a  horse  stumbling  in 
Sroadway  though  the  inequalities  of  the  street.  As  a  general 
rule,  the  city  would  be  liable  for  an  injury  occasioned  by  the 
streets  being  out  of  repair;  but  there  are  exceptions  and 
qualifications  to  this  rule  of  Uability  which  do  not  apply  to 
the  liability  of  the  defendant. 

It  may  be  conceded  that  the  defendant  would  not  be  liable 
for  an  injury  by  the  slipping  of  a  horse  on  the  boat,  which 
it  had  in  no  manner  caused.  The  plaintiff  was  rightfully 
on  the  defendant's  boat  as  a  passenger,  and  it  owed  him  a 
duty,  not  only  to  safely  carry  him,  but  not  to  injure  him  by 
any  act  of  carelessness  or  n^ligence.  The  bridge  was  capa- 
ble of  adjustment  with  the  boat,  and  should  have  been  so 
adjusted  before  the  order  was  given  for  the  teams  to  pass  off. 
To  force  a  horse,  attached  to  a  heavily  laden  cart  upon  a 
'  slippery  deck,  to  mount  a  perpendicular  lift  of  eight  inches 
was  not  only  unnecessary,  but,  from  the  nature  of  the  act, 
improper  and  dangerous.    It  was  a  careless,  needless  act, 
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likelj  to  prodace  the  result  which  followed  to  the  horse ;  and 
if,  in  producing  that  result,  the  plaintiff  was  injured  without 
his  fault  there  is  no  principle  which  will  relieve  the  defend- 
ant firom  liability.  It  is  as  liable  for  negligently  causing 
a  horse  to  fall  on  him  as  it  would  be  for  negligently  causing 
a  stick  of  timber  or  any  article  of  freight,  which  was  being 
removed  from  the  boat,  to  fall  on  him.  Upon  the  theory  of 
the  plaintiff,  which  the  jury  has  adopted,  the  injury  was  the 
direct  consequence  of  the  defendant's  n^ligent  act.  The 
case  cited  of  Common  v.  Ea,stem  R.  Go.  (4  H.  &  N.,  781)  is 
veiy  different  from  this.  There  the  plaintiff,  either  through 
his  own  carelessness  or  from  being  pressed  by  the  crowd,  fell 
against  a  portable  weighing  machine  for  weighing  baggage, 
standing  on  the  platform  in  plain  sight ;  and  the  court  held 
that  there  was  no  evidence  of  n^ligence  to  go  to  the  jury ; 
^  the  machine  being  in  a  situation  in  which  it  might  have 
been  seen,  and  the  accident  not  being  shown  one  which  could 
have  been  reasonably  anticipated."  This  would  be  an  autho- 
rity if  the  horse  had  slipped  and  fallen  on  the  plaintiff  with- 
out the  negligent  agency  of  the  defendant  at  the  time,  or  if 
the  crowd  had  pressed  the  plaintiff  against  the  stringer  and 
injured  him.  It  might  be  said  that  the  general  arrangement 
which  made  such  an  accident  possible  was  not  legal  negli- 
gence on  the  part  of  the  company ;  but  the  case  has  no  appli- 
cation where  the  defendant's  immediate  negligence  caused 
the  act  which  produced  the  injury.  Neither  has  the  rule, 
laid  down  in  Cotton  v.  Wood  (98  Eng.  0.  L.,  666),  any  appli- 
cation to  the  facts  found  by  the  jury  in  this  case.  There  the 
facts  were  undisputed,  and  the  court  held  that  there  was  no 
proof  of  negligence  against  the  omnibus  driver,  and,  at  all 
events,  the  negligence  of  the  plaintiff  could  as  well  be  predi- 
cated of  the  facts  as  of  the  defendant ;  and  in  such  a  case  the 
plaintiff  must  fail. 

King  y.  Manchester  JR.  {12  Jnr.  [N.  S.],  526)  might  have 
some  bearing  if  the  negligence  in  this  case  was  based  upon 
the  restricted  passage  way.  There  was  no  evidence  in  that 
ease  that  the  platform  was  not  perfectly  safe  for  persons  to 
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walk  single  file,  and  the  conrt  held  that  sufficient ;  and, 
besidee,  the  court  said  that  ^^  drinking,  no  donbt,  prevented 
the  parties  from  exercising  due  care." 

The  case  of  Bridges  v.  North  /So.  B.  Co.  (19  Weekly 
Beporter,  824)  was  where  the  plaintiff,  npon  the  stopping  of 
the  train,  fix)m  defectiye  vision,  stepped  out  of  the  car  on  to 
a  heap  of  rubbish,  mistaking  it  for  the  platform.  The  ques* 
tion  was  whether  the  calling  out  of  the  name  of  the  station 
was  an  invitation  to  alight.  The  court  held  that  it  depended 
on  circumstances,  but  that  it  was  not  an  invitation  to  the 
passenger  to  shut  his  eyes  and  jxunp  ^^  m  blind  expectation  of 
alighting  on  a  platform  of  the  usual  construction;"  but  it  has 
no  special  relevancy  to  any  question  in  this  case.  Byan  v. 
Rochester  R.  B.  Co.  (9  How.  Pr.  R.,  453),  was  decided  upon  the 
ground  that  the  defendant  was  under  no  obligation  to  the 
plaintiff  to  build  a  fence. 

No  case  has  been  cited  that  will  relieve  the  defendant 
from  the  charge  of  negligence,  and  consequent  liability,  under 
the  facts  found  by  the  jury  in  this  case.  Each  case  must  be 
adjudged  by  its  own  circumstances,  which  are  as  various  as 
the  cases,  themselves;  and  sometimes  a  slight  di&rence  will 
vary  the  rule  proper  to  be  applied. 

The  question  of  contributory  negligence  is  also  urged  as  a 
question  of  law.  There  are  acts  done,  or  omitted  to  be  done, 
which  constitute  negligence  in  law.  A  familiar  instance  is 
that  of  a  person  approaching  a  railroad  crossing,  who  omits 
to  look  or  listen  for  trains.  Ordinary  prudence  and  the  exer- 
cise of  that  care  which  every  person  does  and  ought  to  feel 
for  his  own  safety  would  naturally  dictate  the  use  of  his 
senses,  at  least  to  avoid  danger.  If  he  does  not  he  is  careless 
and  negligent.  But  this  rule  cannot  be  applied  to  this  case. 
It  cannot  be  claimed  as  a  matter  of  law  that  the  plaintifi  was 
negligent  in  going  to  the  boat,  when  he  went  according  to 
the  usual  custom  and  course  of  business.^  The  defendant  had 
the  power  to  regulate  the  manner  of  receiving  and  discharging 
passengers,  and  it  cannot  complain  that  the  plaintifl  acted 
in  accordance  with  the  rules  and  custom  prescribed  by  it. 
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(See  -fiao^  v.  iT.  T.  0.  B.  B.  Co.,  49  N.  T.,  673.) 
Nor  was  it  negligencje  in  law  to  step  upon  the  stringer 
to  allow  the  outgoing  passengeiiB  to  pass.  It  was  .not  necesr 
saiily  or  ordinarily  a  place  of  danger,  and  the  plain- 
tiff had  no  reason  to  apprehend  such  an  accident  as  occurred. 
If,  while  standing  there,  he  had  been  injured  by  an  outgoing 
team,  which  he  could  have  avoided  by  looking,  he  would 
have  been  guilty  of  contributory  negligence.  He  had  no 
more  reason  to  anticipate  the  £sklling  of  this  horse  upon  him 
than  he  would  the  &lling  of  the  fagH9tafi,  and  was  not  called 
npon  to  exercise  any  particular  care  to  avoid  it. 

The  judge  properly  submitted  it  to  the  jury  as  a  question 
of  fact  whether,  under  the  circumstances,  he  was  in  fault. 
No  T  authority  of  any  eourt  can  be  found  holding  this  to  be 
error. 

The  other  exceptions  were  not  insisted  upon,  and  none  of 
them  present  any  substantial  ground  of  error. 

The  judgment  must  be  affirmed,  with. costs. 

All  concur. 

Judgment  affirmed. 
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One  who  takes  an  aasignment  of  a  mcHtgage,  takes  it  sobject  not  only  to 
any  latent  equities  tb&t  exist  in  favor  of  the  mortgagor,  but  also  snbject 
to  the  like  equitieB  in  favor  of  third  persons. 

A  mortgage  executed  for  the  purpose  of  ridslng  money  thereon  for  the 
mortgagor,  and  without  any  deiiveiyto  or  ccmsideration  being  paid 
therefor  by  the  mortgagee,  o!nly  has*  iife^  and  validity  from  the  time  of 
its  assignment  and  deUveiy  to  an  assignee  for  value ;  and  this  transac- 
tion cannot  have  a  retroactive  operation  so  as  to  give  effect  to  the  mort- 
gage at  an  earlier  day,  to  the  prejudice  of  others  having  rights,  legfd  or 
equitable,  existing  at  that  time.  Nor  can  these  rights  be  effected  or 
destroyed  by  any  act  or  representation  of  the  mortgagor. 

Aocoxdingly  hdd^  that  where  such  a  mortgage  was  executed  and  recorded 
and  subsequently  negotiated,  but  before  its  assignment  and  delivery 
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another  person  acquired  a  lien  upon  the  mortgaged  premises,  the  latter 
lien  had  the  piiority ;  and  this  was  so,  although  the  assignee,  before 
taking  the  assignment,  required  and  obtained  from  the  mortgagor  an 
affidavit  that  the  mortgagee  advanced  the  whole  sum  of  principal 
secured  by  the  mortgage  without  abatement,  and  that  there  was  no 
ofEiset,  defence  or  counter-claim  thereto. 

(Aigued  June  11, 1872;  decided  June  20, 1872.) 

Apfbal  from  order  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  second  judicial  department,  aflSmiing  an  order 
of  Special  Term,  which  order  confirmed  referee's  report  in 
proceedings  instituted  under  rule  seventy-seven  of  the 
Supreme  Court,  to  ascertain  and  report  the  amount  due  to 
the  respondent  herein,  or  to  any  other  person,  which  was  a 
lien  upon  the  surplus  moneys  arising  upon  a  foreclosure  sale, 
and  to  ascertain  the  priorities  of  the  several  liens  thereon. 
The  parties  to  the  appeal  are  Catharine  M.  Burchard,  respond- 
ent, and  Alfred  L.  Griffin,  appellant,  who  are  contesting 
claimants  to  the  surplus. 

The  surplus  moneys  are  claimed  by  the  respondent  under 
and  by  virtue  of  a  mortgage  made  by  -one  John  Beilly  to 
Peter  Beilly,  bearing  date  March  29,  1870,  acknowledged 
April  21, 1870,  and  recorded  April  22, 1870,  and  which  said 
mortgage  was  assigned  to  the  respondent  by  said  Peter  Beilly, 
by  assignment,  dated  August  26,  1870,  and  the  execution 
thereof  proved  by  subscribing  witness,  August  27, 1870,  and 
recorded  August  29, 1870. 

Before  taking  said  assignment  the  respondent  required  and 
obtained  from  the  mortgagor  an  affidavit  that  Peter  Beilly, 
the  mortgagee,  had  advanced  to  him  the  whole  amount  of  the 
principal  thereof,  without  abatement,  that  the  whole  of  said 
sum  then  remained  unpaid,  and  that  there  was  no  offset, 
defence  or  counter-claim  to  any  part  thereof. 

Said  surplus,  claimed  by  the  appellant,  under  and  by  virtue 
of  a  mechanic's  lien  filed  against  the  mortgagor  in  the  office 
of  the  clerk  of  Kings  county  June  7,  1870,  and  on  which  a 
decree  was  entered  in  &vor  of  said  appellant  January  12, 
1871. 


1872.]  ScHAjTBB  et  aL  v.  Rxuxt  et  al.  63 

Opinion  of  the  Court,  per  Allsn,  J. 

Jufitu%  Pdbner  for  the  appellante.  No  presumptions  obtain, 
as  to  deliyery  of  deed^  where  it  is  proved  to  have  been  in  the 
hands  of  the  grantor  at  a  period  subsequent  to  its  date. 
{EUery  v.  Metcalfe  1  Den.,  323.)  An  acceptance  is  necessary 
to  sufficient  delivery.  {Jackson  v.  Phipps^  12  Johnson,  418 ; 
2  Abbott's  Digest,  363.)  Respondent  takes  the  position  of 
his  assignor.  {Bush  v.  Laihrop^  22  N.  Y.,  535 ;  Dames  v. 
Austi/iij  1  Ves.,  24 ;  Mason  v.  Lord^  40  N.  T.,  487 ;  Reems 
V.  Kenbdlly  id.,  311 ;  Berdan  v.  Sedgwick^  44  id.,  626.)  It  is 
the  duty  of  the  court,  upon  foreclosure,  to  provide  for  the 
equitable  distribution  of  the  surplus.  {Mut.  Life  Ins.  Co.  v. 
Boyyeny  47  Barb.,  618.)  The  validity  of  the  liens  of  contest- 
ing daimants  may  be  determined.  {Mut.  X/ife  Ins.  Co.  v. 
Baweny  47  Barb.,  618 ;  8  Abbott's  Digest,  302.)  An  execu- 
tion creditor  asserting  a  lien  on  mortgaged  chattels  may 
impeach  the  mortgage.  (2  Bill,  522 ;  Mason  v.  Lord^  40  N. 
Y.,  488 ;  Berdam,  v.  Sedgvnoky  44  id.,  626 ;  Dort  v.  Bank 
of  Utioay  8  Paige,  639.) 

Isaac  L.  MiUer  for  the  respondents.  The  rule  that  the 
assignor  of  a  chose  in  action  takes,  subject  to  existing  equities, 
does  not  extend  to  equities  residuary  in  an  unknown  third 
person.  {Mv/rray  v.  lA/Umm^  2  J.  Ch.,  441,  443 ;  James  v. 
Morey,  2  CSow.,  297.)  An  assignee  of  a  hona  fide  purchaser 
is  not  prejudiced  by  notice  of  his  assignor.  {Bush  v.  Lath- 
rqpy  22  N.  Y.,  649 ;  see  Bedfean  v.  Ihrrier,  1  Dow.,  50 ; 
Bi^h  V.  Zatkropf  22  N.  Y.,  548,  549 ;  Jackson  v.  Henry ^ 
10  John.,  185  ;  Jackson  v.  Yofln,  VaiUcenlywrghj  .8  Oow.,  260  ; 
VaHck  V.  BriggSy  6  Paige,  323 ;  Fort  v.  Bunchy  5  Denio, 
187 ;  Trusses  Union  Od.  v.  Wheelery  59  Barb.,  585.) 

Allbn,  J.  The  parties  to  this  appeal  are  contesting  claim- 
ants to  the  surplus  moneys  arising  from  the  sale  of  mortgaged 
premises  under  a  judgment  of  foreclosure,  upon  which  both 
had  liens,  and  the  only  question  is  as  to  the  priority  of  the 
respective  claims. 

The  appellant.  Griffin,  claims  as  a  lienor  under  chapter  336 
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of  the  LawB  of  1853^  giving  to  mechanics  and  others  erect- 
ing buildings,  performing  work  or  furnishing  materials  there- 
for in  the  county  of  Kings,  the  right  to  a  lien  on  the  building 
and  appurtenances,  and  upon  the  land  on  whidi  the  same 
shall  stand,  for  the  value  of  such  labor  and  materials.  The 
lien  was  perfected  by  filing  the  notice  required  by  law  in  the 
office  of  the  cou»ty  derk,  on  the  Yth  of  June,  1870,  and  judg- 
ment was  given  thereon  on  the  12th  of  January,  1871.  Nei- 
ther the  notice  filed  with  the  clerk  of  the  county  or  the  judg- 
ment roll  in  the  action  brought  to  enforce  the  lien  appear  in 
the  record,  but  the  referee  has  found  the  &cts  as  stated,  and 
no  objection  appears  to  have  been  taken  upon  the  hearing  to 
the  validity  of  the  lien  or  the  regularity  of  the  proceedings  to 
assert  it. 

It  is  now  claimed,  upon  a  singly  expression  in  the  testi- 
mony of  the  appellant,  Griffin^  that  there  could, have  been  no 
lien  under  the  statute.  But  it  evidently  was  not  the  subject 
of  contest  upon  the  reference.  The  appellant  was  not  exam- 
ined as  to  the  foundation  of  his  plaim,  the  statement  and 
notice  by  which  the  lien  was  attempted  to  be  created  is  not 
before  us,  and  there  is  not  enoiigh  in  the  record  to  enable  us 
to  pronounce  imdevstandingly  upon  the  question  now  for  the 
first  time  made.  It  must  be  assumed  that  a  lien  was  created, 
valid  in  law,  on  the  mortgaged  premises  on  the  7th  of  June, 
1870,  in  favor  of  the  appellant^  as  found  by  the  referee. 

The  respondent,  Mrs.  Burchard,  claims  as  mortgagee,  or 
rather  as  the  assignee  of  a  mortgage,  in  virtue  of  a  mortgage 
by  the  owner  of  the  premises,  bearing  date  March  29, 1870, 
acknowledged  April  21,  recorded  April  22,  and  assigned 
to  the  respondent  August  27,  of  the  same  year.  The  mort- 
gage bears  date  and  was  recorded  anterior  to  Griffin's  lien,  but 
Mrs.  Burchard  acquired  the  title  to  it  on  a  day  subsequent  to 
the  creation  of  the  lien. 

The  mortgagee  named  in  the  mortgage  was  one  Peter 
BeOly,  the  father  of  the  mortgagor,  who  never  had  possession 
of  or  title  to  it,  and  there  was  no  consideration  for  the  mort- 
gage as  between  the  mortgagor  and  mortgagee.    The  mort- 
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gage  was  made  for  the  purpose  of  raising  money  thereon  for 
the  mortgagor  and  was  assigned  to  Mrs.  Burchard  for  that 
purpose,  the  mortgagor  receiving  the  money  paid  therefor  by 
Mrs.  Borchard.  The  referee  has  found  from  the  facts  that 
the  mortgage  was  recorded,  and  that  the  nominal  mortgagee 
was  made  acquainted  with  the  contents  of  the  assignment 
when  he  executed  the  same,  and  that  before  taking  the  assign- 
ment Mrs.  Burchard  required  and  obtained  from  the  mortga- 
gor an  aflSdavit  (untrue  in  fact)  that  the  mortgage  was  a 
valid  security  for  the  whole  amount  secured  by  it,  and  that 
the  money  was  advanced  by  the  mortgagee  for  it ;  and  as  a  con- 
clusion of  law,  that  the  bond  and  mortgage  were  delivered  to 
the  mortgagee  before  the  purchase  thereof  by  Mrs.  Burchard. 
The  fact  of  delivery  at  any  time  to  the  mortgagee  was  not 
found,  but  the  reverse  was  clearly  proved,  and  there  was  no 
attempt  to  prove  that  the  mortgage  was  valid  as  security  in 
favor  of  the  mortgagee,  or  that  any  lien  ever  existed  under  it  in 
Ms  behalf.  The  mortgagor  was  by  his  representations  estop- 
ped from  disputing  the  validity  of  the  mortgage  in  the  hands 
of  Mrs.  Burchard. 

As  against  him,  Mrs.  Burchard's  rights  were  perfect.  But 
Jihe  rights  of  Grifi^  and  his  lien  could  not  be  affected  or 
destroyed  by  any  act  or  representation  of  Reilly  done  or  made 
after  the  lien  was  of  record.  He  was  no  more  affected  by 
the  acts  of  Beilly  which  would  operate  as  estoppels  in  pais 
againjst  him,  than  he  would  have  been  by  an  other  act  or  deed 
of  the  same  person.    {Berdan  v.  Sedgwick,  44  N.  T.,  626.) 

The  mortgagee  never  had  at  any  time  a  lien  upon  the  mort- 
gaged  premifles,  either  as  against  the  mortgagor  or  any  other 
person  claiming  a  lien  thereon.  He  never  had  a  claim  that 
eould  have  been  enforced  adversely  to  any  one,  and  could 
have  made  no  daim  to  llie  surplus  moneys  in  controversy. 

The  lien  of  Griffin  upon  the  premises  was  superior  in  law 
and  in  equity  to  any  claim  the  mortgagee  could  have  made 
under  the  mortgage. 

Whatever  vitality  the  mortgage  has  is  by  reason  of  the  pur- 
chase of  it  by  and  the  assignment  to  Mrs.  Burchard. 

Stcksls — ^VoL,  V.        9 
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As  a  fiecurity  for  any  amount,  or  a  lien  for  any  purpose,  it 
only  has  life  and  validity  from  that  time,  and  that  transac- 
tion cannot  upon  any  principle  have  a  retroactive  operation 
60  as  to  give  effect  to  the  mortgage  at  an  earlier  day  to  the 
prejudice  of  others  having  vested  rights. 

Legal  and  equitable  rights  of  others,  existing  before  and  at 
the  time,  cannot  be  displaced  or  superseded  by  that  transac- 
tion. 

A  mortgage  or  grant  only  takes  effect  from  the  time  of 
delivery.  (1  R.  S.,  788,  §  138.)  This  mortgage  first  took 
effect  by  delivery  upon  the  assignment  to  Mrs.  Burchard. 
The  fact  that  she  was  defrauded  cannot  affect  the  legal  and 
actual  condition  of  the  mortgage  as  against  third  persons 
having  legal  and  equitable  ckhns  upon  or  title  to  the  mort- 
gaged premises. 

It  is  well  settled  that  a  seller  or  assignor  of  chattels  or 
choses  in  action  can  give  no  other  or  better  title  than  he  him- 
self has,  and  that  the  purchaser  or  assignee  must  be  content 
to  stand  in  his  place  and  to  accept  his  title.  There  are  cer- 
tain recognized  exceptions  to  the  rule,  adopted  from  motives  of 
public  policy,  either  to  promote  the  negotiability  of  commer- 
cial instruments  or  to  prevent  fraud,  but  this  case  is  not  within 
any  of  the  exceptions. 

A  mortgage  is  not  negotiable,  and  it  is  not  pretended  that 
Griffin,  the  appellant,  is  estopped  by  any  act  or  representa- 
tion, or  that  he  is  for  any  reason  in  a  situation  in  which  it 
would  be  a  fraud  or  contrary  to  equity  or  good  conscience  for 
him  to  assert  his  rights  as  against  the  respondent,  Mrs.  Bur- 
chard. 

One  who  lakes  an  assignment  of  a  bond  and  mortgage,  as 
did  Mrs.  Burchard  in  this  instance,  takes  it  subject  not  only 
to  any  latent  equities  that  exist  in  favor  of  the  mortgagor,  but 
also  subject  to  the  like  equities  in  favor  of  third  persons  and 
strangers. 

Mrs.  Burchard  has  taken  especial  care  to  foreclose  all  equi- 
ties of  the  mortgagor,  and  should  he  attempt  a  defence  to  the 
mortgage,  he  would  be  precluded  under  one  of  the  exceptions 
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to  the  role  restricting  the  title  which  an  aseignee  may  acquire 
to  the  actual  title  of  the  assignee,  adopted  for  the  prevention 
of  fraud.  {McNid  v.  Tenth  National  Bank,  46  N.  Y.,  325.) 
Eminent  judges  have  pronounced  in  favor  of  a  rule  which 
would  only  subject  the  purchasers  of  choses  in  action  to  the 
equities  of  the  debtors,  and  which  would  give  them  rights  as 
they  apparently  exist  against  third  persons,  but  these  views 
have  not  prevailed.  Bush  v.  Laikrop  (  22  N.  Y.,  536),  may 
be  regarded  as  putting  the  question  at  rest  in  this  State,  and 
the  decision  well  supported  by  the  opinion  of  Judge  Dknio, 
i^  which  he  reviews  the  cases  bearing  upon  the  question,  and 
the  dicta  of  the  many  judges  who  have  alluded  to  the  subject, 
commends  itself  as  a  just  exposition  of  the  law,  as  well  upon 
principle  as  upon  authority.  He  adopts  the  rule  as  expressed 
by  Lord  Thuelow,  in  Dams  v.  Attetm  (1  Ves.,  247),  "  a  pur- 
chaser of  a  chose  in  action  must  always  abide  by  the  case  of 
the  person  from  whom  he  buys." 

This  court  applied  the  rule  in  the  case  cited,  to  one  who 
had  purchased  a  mortgage  from  an  assignee  under  an  assign- 
ment absolute  in  terms,  but  which  was  in  fact  made  as  a  secu- 
rity for  a  smaller  amount  and  in  favor  of  the  assignor,  giving 
him  the  benefit  of  the  latent  equity  existing  in  his  favor 
resulting:  from  the  agreement  between  him  and  his  immediate 

ignorant.  The  case  has  been  repeatedly  cited  with  approval, 
and  fuU  effect  given  to  the  principles  there  enunciated. 
{Sheldon  v.  JSohoardSy  35  N.  Y.,  279 ;  Thompson  v.  Van  Vech- 
ten,  27  id.,  568 ;  Beeves  v.  EMnball,  40  id.,  299 ;  BaRa/rd  v. 
Bwgetty  id.,  314 ;  Mason  v.  Lord,  id.,  476.)  In  the  cases 
cited  the  rule  was  applied  in  cases  circumstantially  different, 
but  all  coming  within  the  same  general  principle,  and  in  aU 
respect  was  had  to  latent  equities  of  third  persons  and  their 
equitable  rights  to  property  and  to  choses  in  action  were  pro- 
tected as  against  the  purchasers  from  those  who  had  an  appar- 
rent  title  and  right  to  transfer,  there  being  no  fraud  or  culpable 
negligence  on  the  part  of  the  equitable  claimant  which  could 
operate  as  an  estoppel.    See  also  McNid  v.  Tenth  Noitional 
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Bank  {supra),  in  which  the  cases  are  referred  to  and  consid- 
ered. There  is  no  question  here  under  the  recording  acts  or 
in  respect  to  a  title  originating  in  fraud.  Doubtless  a  bona 
fide  purchaser  from  one  who  has  obtained  a  conveyance 
fraudulently,  may,  under  some  circumstances,  hold  as 
against  the  rightful  owner,  or  a  creditor,  and  a  hona 
fide  grantee,  without  notice  of  a  prior  unregistered  deed, 
\/  may  hold,  although  his  grantor  may  have  taken  title  with  full 
knowledge  of  such  deed.  Such  are  some  of  the  cases  cited 
and  relied  upon  by  the  respondent  {Jackson  v.  Van  Vatken- 
iurghy  8  Co  wen,  260 ;  Jackson  v.  Henry,  10  J.  E.,  185 ;  Va/r- 
ick  V.  Briggsj  6  Paige,  323 ;  Fort  v.  Burch,  6  Den.,  18Y.) 
The  appellant  Gri£Sn  had,  prior  to  the  legal  existence  of 
the  mortgage  of  Mrs.  Burdiard  as  a  security,  acquired  a 
legal  lien  upon  the  mortgaged  premises,  valid  at  law  and  in 
equity  against  the  owner,  and  it  was  necessarily  equally  valid 
against  any  one  who  should  subsequently  acquire  title  from 
the  owner.  There  was  nothing  to  be  done,  to  give  publicity 
to  the  lien,  that  was  not  done,  and  no  laches  or  fraud  is 
chargeable  upon  the  lienor  in  respect  to  it.  Mrs.  Burchard  did 
subsequently  acquire  title  to  a  mortgage  upon  the  same  pre- 
mises, which  she  supposed  had  precedence  and  priority  to 
Griffin's  lien,  or  rather  supposed  was  a  valid  security  from  its 
date,  which  was  anterior  to  the  lien  of  Griffin.  But  she  was 
deceived  and  defrauded  by  those  with  whom  she  dealt,  and 
without  any  fault  of-  Griffin  or  act  on  his  part  conducing  to 
the  fraud  or  mistake.  The  delivery  of  the  mortgage  did  not 
give  it  effect  by  relation  as  of  the  time  of  recording.  She,  in 
fact,  acquired  a  lien  by  mortgage  subsequent  in  point  of  time 
to  Griffin's  lien.  Both  liens  were  valid  in  law  and  in  equity, 
and  there  was  no  equity  in  one  over  the  other. 

It  follows  that  the  maidm  qm  prior  est  tempore,  potior  est 
jwre,  must  prevail.  The  appellant  has  the  older  and  there- 
.  fore  the  better  title  to  the  surplus  moneys  in  controversy. 
He  cannot  be  deprived  of  his  lien  by  the  fraud  practiced  upon 
the  respondent.  She  took  but  the  title  which  the  mortgagee 
could  by  an  assignment  of  the  mortgage  give,  and  that  was  ^o 
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a  mortgage  taking  effect  by  delivery  at  that  time,  and  of 
conrse  subject  to  all  prior  liens  and  existing  equities  of  others. 

The  order  of  the  General  and  Specif^  Terms  mnst  be 
reversed,  and  an  order  granted  directing  the  surplus  moneys 
to  be  paid  to  the  appellant,  Griffin. 

Cbuboh,  Ch.  J.,  Pbokham  and  Bafallo,  JJ..  concur. 

Gbover,  J.,  concurs  in  result. 

FoLOBB,  J.,  does  not  vote. 

Ordered  accordingly. 


/ 


Shsbma^  D.  Phelps,  Bespondent,  v.  John  Yisohbb,  Execu- 
tor, etc.^  Appellant. 

Where  one  indoTses  a  promissory  note  payable  to  another  or  order,  prior 
to  its  deliveiy  to  the  payee,  in  the  absence  of  proof  that  he  indorsed 
with  intent  to  become  surety  for  the  maker  to  the  payee,  the  legal  pre- 
sumption IB  that  he  stands  in  the  position  of  subsequent  indorsor ;  and 
the  payee  can  neither  maintain  an  action  upon  the  indorsement,  nor  can 
he  transfer  a  right  of  action  thereon  to  a  purchaser  with  notice,  except 
upon  assuming  the  responsibility  of  first  indorser. 

A  general  finding  of  a  referee,  like  a  general  verdict,  is  controlled  by  a 
special  finding  of  fact 

(Aigued  June  12, 1872 ;  decided  June  20, 1872.) 

Appeal  from  order  of  the  General  Term  of  ike  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judgment 
in  &vor  of  defendant  entered  upon  the  report  of  a  referee 
and  ordering  a  new  trial. 

The  action  was  brought  upon  a  promissory  note  made  by 
Scudder  &  Eedfield,  dated  May  15, 1867,  payable  to  the  order 
of  James  E.  Brown,  and  before  delivery  to  Brown,  indorsed 
by  Solomon  Bennet,  defendant's  testator.  Before  the  note 
fell  due  Brown  transferred  the  note  to  one  Hine,  and  Hine 
transferred  it  to  plaintiff  absolutely,  without  condition,  bef(H*e 
due,  for  value  paid  at  the  time  in  money. 

At  the  time  of  the  transfer  to  the  plaintiff  the  cote  had  on 
it  the  following  indorsement  of  Brown  written  above  Bennet's 
indorsement : 
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^^  For  the  purpose  of  making  this  note  negotiable  I  indorse 
the  same,  payable  to  the  order  of  Solomon  Bennet,  without 
recourse  to  me  as  indorser. 

« JAMES  E.  BEOWN.^' 

The  referee  found  ^^  that,  at  the  time  of  such  transfer  to 
the  plaintiff,  he  knew  nothing  of  any  defence  to  the  note." 
Also,  ^'  that  said  plaintiff  had  notice,  before  he  purchased 
the  note,  that  the  indorsements  made  by  the  said  Brown  upon 
the  note  were  made  after  it  passed  into  the  hands  of  Brown, 
with  Bonnet's  indorsement  upon  it,"  and  decided  that  the 
plaintiff  could  not  recover. 

Judgment  was  entered,  upon  the  report  of  the  referee,  in 
favor  of  the  defendant.    Further,  facts  appear  in  the  opinion. 

Amasa  J.  Pa/rker  for  the  appellant.    Plaintiff  could  not 

recover  without  showing  that  defendant's  testator  indorsed 

the  note  with  intent  to  become  surety  for  the  payee  to  the 

maker.    {Herrick  v.  Camean^  12  J.,  159 ;  Moore  v.  Cross^  19 

ji^         N.  Y.,  280.)    The  legal  presumption,  upon  the  face  of  the 

^  '         paper,  is  that  defendant  only  assumed  the  liability  of  second 

r"^  indorser.    {TiUrrum  v.  Whalen,  17  J.,  326,  329.)    The  payee 

.  not    having    assumed  the  responsibility  of  first  indorser, 

defendant  is  not  liable.    {Bacon  v.  Bv/mhamj  87  N.  T.,  614.) 

O.  W.  HotohhUa  for  the  respondent.  The  note  having 
been  delivered  to  Brown,  the  payee,  indorsed  by  defendant, 
Brown  had  the  right  to  treat  defendant  as  surety,  and  to 
indorse  the  note  without  recourse.  {Moore  v.  Croas^  19  N. 
T.,  227 ;  HaU  v.  Newcomb,  7  Hill,  416 ;  Essex  Co.  v.  Ed/wards^ 
'Vvvv  j  12  Gray,  273 ;  Bechmih  v.  AngeU^  6  CoV,  315  ;  Blatchford 

V.  MiUkeriy  35  HI.,  439 ;  Richa/rds  v.  Warring^  1  Keyes,  576 ; 
CrorryayeH  v.  BirdsaU^  40  N.  Y.,  491 ;  Oriswoldy.  JSobinsony 
^1  10  Barb.,  4f  2 ;  Penmy^  sv/rvivoVy  etc.y  v.  Innesy  1  C.  M.  &  R., 

439 ;  Dewn  v.  HaUy  17  Wend.,  214 ;  Waterhury  v.  Svadairy 
23  Barb.,  455.)  Plaintiff  is  entitled  to  recover  as  a  purchaser 
in  good  faith.  {Magee  v.  BadgeVy  34  N.  Y.,  249  ;  Steenhc^t 
V.  BokeTy  34  Barb.,  443  ;  1  Par.  on  Notes,  etc.,  288 ;  Ori-ggs 
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V.  Howe,  2  KeyeB,  681 ;  M.  Bank  of  W.  v.  Foster,  44     y 
Barb.,  90.)  / 

Gbovsb,  JJ  The  order  of  the  Oeneral  Term  does  not  state  \ 
that  it  was  made  upon  any  error  of  fact.  It  must,  therefore, 
be  assumed  by  this  court  that  the  judgment  was  reversed  and 
a  new  trial  granted  upon  legal  errors  only.  An  exception 
was  taken  by  the  respondent  to  the  finding  by  the  referee  of 
the  fact  that  the  plaintiff  had  notice,  before  he  purchased  the 
note,  that  the  indorsements  made  by  Brown  upon  the  note 
were  made  after  it  had  passed  into  the  hands  of  Brown  with 
Bennet's  indorsement  upon  it.  This  exception  raises  the 
question  in  this  court  whether  there  was  any  evidence  in 
support  of  the  finding.  The  plaintiff,  in  his  testimony,  speak- 
ing of  these  indorsements,  says :  ^^  I  can't  say  when  they  were 
put  on ;  it  was  done,  that  is,  both  of  these  instruments,  signed 
by  Brown,  during  the  negotiation  of  the  sale  of  the  note  to 
me.  Hine  brought  all  the  notes  to  me  to  sell  them  to  me." 
The  witness  had  before  testified  that  he  purchased  several 
other  notes  of  Hine  at  the  same  time  he  bought  this.  Other 
testimony  shows  that  Bennet's  indorsement  was  put  upon  the 
note  a  long  time  before  the  purchase  by  the  plaintiff.  It  f ol* 
lows  that  when  the  plaintiff  first  saw  the  note  it  had  been  ^ 
indorsed  by  Bennet  and  not  by  Brown.  This  sustained  the 
material  part  of  the  finding.  Whether  the  note  had  been  in 
Brown's  hands  was  not  material ;  but  if  so,  that  fact  might 
be  inferred  from  the  testimony.  J  This  brings  us  to  the  real 
question  in  the  case,  which  iswhether  the  legal  conclusion  of 
the  referee,  from  the  facts  found,  that  the  plaintiff  was  not 
entitled  to  recover  against  Bennet,  was  correct.  The  sub- 
stance of  the  facts  so  found  is  that  Scudder  &  Bedfield  made 
the  note  in  suit  payable  to  the  order  of  James  £.  Brown,  and, 
after  being  indorsed  by  the  defendant  Bennet,  was  by  them 
delivered  to  Brown  the  payee.  That  the  note,  before  matu- 
rity, was  transferred  by  Brown  to  one  Hine ;  and  by  Hine, 
before  due,  transferred  to  the  plaintiff  absolutely,  without 
condition  for  a  valuable  consideration.    That  at  the  time  of 
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the  transfer  to  the  plaintiff  ho  knew  nothing  of  any  defence 
to  the  note ;  and  that  it  then  had  on  it,  in  addition  to  the 
indorsement  of  Bennet,  the  following  indorsement,  made  by 
Brown,  written  above  the  indorsement  of  Bennet,  viz. :  ^^  For 
the  purpose  of  making  this  note  negotiable  I  indorse  the  same, 
payable  to  the  order  of  Solomon  Bennet,  without  recourse  to 
me  as  indorser ;"  and  the  following,  written  below  the  indorse- 
ment of  Bennet:  '^For  value  received  of  Isaac  N.  Hine  I 
hereby  guarantee  to  the  said  Hine,  or  bearer,  the  collection 
of  the  within  note  of  the  makers,  and  Bennet,  the  indorser," 
signed  by  Brown.  That  the  plaintiff  had  notice,  before  he 
purchased  the  note>  that  the  indorsement  made  by  Brown 
upon  the  note  was  made  after  it  had  passed  into  the  hands 
of  Brown  with  Bonnet's  indorsement  upon  it  There  would, 
at  first  view,  appear  to  be  an  inconsistency  between  the  find^ 
ing  that  the  plaintiff,  at  the  time  of  Jiis  purchase,  knew  of  no 
defence  to  the  note,  and  the  one  in  substance,  that  he  did,  at 
that  time,  know  that  the  note,  after  being  made  and  indorsed 
by  Bonnet,  was,  by  the  maker,  delivered  to  Brown,  who,  after 
that,  made  his  indorsements  upon  the  note,  provided  the 
latter  finding  constituted  a  defence  for  Bennet  upon  the  note, 
as  held  by  the  referee.  Be  this  as  it  may,  full  effect  must  be 
given  to  this  latter  finding  upon  the  same  principle  that  a 
general  verdict  is  controlled  by  a  special  finding  of  fact.. 
From  this  finding  it  appears  that  the  plaintiff  did  know  that 
the  note  had  been  indorsed  by  Bennet  before  Brown  made 
tibe  special  indorsement  thereon.  This  i»*e8ents  the  questions 
whether  Brown,  had  he  retained  the  note,  could  have  recovered 
against  Bennet  as  indorser;  and  if  not,  whether  he  could 
transfer  any  such  right  to  a  purchaser  from  him.  In  Serriok 
V.  Carman  (12  Johnson,  159)  it  was  held  that  the  payee  of  a 
note,  noade  payable  to  his  order^  and  indorsed  by  a  third 
person  previous  to  its  delivery  to  the  payee,  could  not  recover 
against  such  indorser ;  that  the  face  of  the  paper  showed  that 
the  payee  occupied  the  position  of  first  indorser  as  to  the 
one  previously  indorsing,  and  could  not,  therefore,  be  per- 
mitted to  recover  against  one  in  the  position  as  to  him  of 
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second  indorser.  In  Herrich  v.  Ca/rmcm  (10  John.,  224)  it 
was  held)  npon  a  like  note,  that  the  party  who  had  so 
indorsed  might,  in  an  action  against  him  by  an  indorser  of 
the  payee,  show  that  the  plaintiff  held  the  note  as  agent  of 
the  payee ;  and  that  this  fSact  wonld  defeat  a  recovery  for  the 
reason  that  the  payee,  as  to  the  defendant,  stood  in  the  posi^ 
tion  of  first  indorser,  and  could  not  therefore  recorer  of  him* 
In  TiUnian  v.  tVheder  (17  John.,  325)  the  same  rule  was 
held  and  applied  in  deciding  the  case.  It  may  be  remarked 
that  in  each  of  these  cases  it  appeared  that  the  payees  received 
the  notes  from  the  makers  for  value,  pursuant  to  an  agree* 
ment  by  the  maker  to  give  notes  with  an  indorser;  but  it 
was  held  that  this  fisict  was  of  no  avail  to  the  plaintiffs,  unless 
it  was  further  proved  that  the  person  indorsing  did  so  with 
intent  to  become  surety  for  the  makers  to  the  payees.  It  is 
dear  that  a  party  having  no  right  of  action  upon  a  note  him* 
self  can  transfer  none  to  another  knowing  all  the  facts.  In 
the  present  case  the  plaintiff  not  only  himself  knew  the  facts, 
but  the  case  shows  that  they  were  also  known  to  Hine,  of 
whom  he  purchased  the  note.  In  Moore  v.  (Mm  (19  N.  Y., 
227)  the  doctrine  of  the  above  cases  was  approved  ;  and  it 
was  further  held  that  in  case  the  payee  of  a  note,  indorsed  by 
a  third  })er8on  before  delivery  to  him,  averred  and  proved 
that  it  was  the  intention  of  the  indorser  to  become  surety  of 
the  maker  to  him  upon  the  note,  and  that  he  indorsed  the 
same  for  that  purpose,  he  could  maintain  an  action  and 
recover  upon  such  indorsement.  There  is  no  intimation  that 
the  action  could  be  maintained  in  the  absence  of  such  proof. 
In  Baoon  v.  Bumham  (37  N.  Y.,  614)  it  was  held,  that  where 
a  person  indorsed  a  note,  payable  to  another  or  order,  the 
legal  presumption  was,  from  the  face  of  the  paper,  that  he 
stands  in  the  position  of  a  subsequent  indorser  to  the  payee ; 
and  that  in  the  absence  of  proof,  showing  him  in  a  different 
position,  the  payee  could  not  recover  against  him ;  and  fur* 
ther,  that  the  payee  having  no  right  of  action,  none  could  be 
acquired  by  transfer  from  him.  This  is  decisive  of  the 
present  case.  The  counsel  for  the  respondent  invokes  the 
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rale  that  the  right  of  a  parchaser  of  negotiable  paper  is  not 
impaired  unless  he  has  snch  knowledge  of  the  eqaities 
between  the  original  parties  as  to  make  his  purchase  dishon- 
est It  is  obvioos  that  this  does  not  include  defences  apparent 
upon  the  face  of  the  paper,  but  such  only  as  are  dependent 
upon  the  proof  of  other  &ct8.  In  the  present  case  the  plain- 
tiff knew  that  Brown  had  not  indorsed  the  paper  without 
recourse  to  Bennet,  but  that  the  latter  had  indorsed  it,  paya- 
ble to  the  order  of  Brown.  The  plaintiff  must  be  assumed 
to  have  known  that,  in  the  absence  of  proof  that  Bennet 
indorsed  with  the  intention  of  becoming  security  for  the 
makers  to  Brown,  Brown  could  maintain  no  action  against 
him  upon  the  indorsement,  and,  having  no  such  right  him- 
self, could  not  transfer  it  to  another  except  upon  assuming 
the  responsibilty  of  first  indorser  as  to  him ;  that  the  transfer 
of  the  note  by  Brown  otherwise  was  a  fraud  upon  Bennet. 
Had  the  plaintiff  purchased  the  note  of  Hine  without  the 
knowledge  that  Bennet  first  indorsed  the  note,  and  that 
Brown's  indorsement  was  made  thereafter,  the  case  would 
have  come  within  the  rule  insisted  upon  by  counsel.  The 
plaintiff,  in  the  absence  of  such  knowledge,  might  have  sup- 
posed that  Brown  first  specially  indorsed  the  note  to  Bennet, 
and  that  he  subsequently  indorsed ;  and  that  Brown's  guar- 
anty was  made  still  later,  upon  some  other  arrangement. 
Under  such  circumstances  the  plaintiff  would  have  been  a 
j£n«^^/?^^older.r"The  cases  cited  by  counsel,  where  notes, 
not  negotilBISTwere  indorsed  before  deUvery,  have  no  appU- 
cation.  But  in  these  it  was  proved  that  the  indorsements 
were  made  with  the  intention  of  becoming  security  for  the 
makers  to  the  payee.  In  Dean  v.  ITaU  (17  Wend.,  214), 
where  it  was  held  that  the  indorser  could  only  be  made  liable 
when  properly  charged  as  such,  4nd  not  as  maker,  the  addi- 
tional views  found  in  the  opinion  are  entirely  predicated 
upon  the  assumed  fact  that  the  indorser  put  his  name  on  the 
back  at  the  time  the  note  was  made,  according  to  a  promise 
to  become  originally  and  directly  responsible,  or  was  privy 
to  the  consideration  of  the  note.    Penny  v.  Innes  (1  Cromp- 
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ton,  MeeBon  &  Boscoe,  439),  cited  by  counsel,  was  a  case 
upon  an  indorsement  of  a  bill  of  exchange,  and  the  indorser 
was  held  liable  upon  the  ground  that  the  indorsement  was 
equivalent  to  the  drawing  of  a  new  bill  by  the  indorser  upon 
the  drawee.  If  this  be  so  the  judgment  was  correct,  as  the 
drawer  of  a  bill  is  liable  to  the  payee  unless  it  is  paid  by  the 
drawer,  and  the  proper  steps  are  taken  to  charge  him.  This 
case  has  been  criticised.  (See  GwinneU  y.  Serh&rt,  5  A.  ife 
E.,  436.)  But  it  is  unnecessary  to  determine  in  this  case 
whether  the  point  was  well  decided  or  not,  as  the  reason  of 
the  decision  has  no  application  to  the  indorsement  of  a  note 
payable  to  the  order  of  the  payee.  As  we  have  seen  already, 
the  law  is  settled  in  this  State  that  such  an  indorser  is  not 
liable  to  the  payee  upon  the  face  of  the  paper,  and  can  only 
be  made  so  by  proof,  showing  that  he  indorsed  with  intent  of 
becoming  so  liable.  Bennet  could  not  be  made  liable  as  the 
maker  of  a  new  note,  but  only  as  indorser.  {JSall  y.  J^ew- 
eomby  3  Hill,  233 ;  same  case  in  error,  7  Hill,  416 ;  Brovm  y. 
OuHUi,  2  N.  T.,  225.) 

The  judge  at  General  Term  fell  into  the  error  of  sup- 
posing that  the  fitcts  set  out  in  the  complaint,  bringing 
the  case  within  the  principle  of  Moore  y.  Grow,  were 
admitted  in  the  answer.  The  answer  explicitly  denies  that 
the  defendant  Bennet  indorsed  with  intent  to  become  liable 
as  surety  to  the  p^ee.J  ^'^ 

The  order  of  the  General  Term  must  be  reversed,  and  the 
judgment  entered  upon  the  report  of  the  referee  affirmed, 
with  costs. 

All  concur,  except  Kapallo,  J.,  not  voting. 

Order  reversed  and  judgment  accordingly. 
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Where  a  ahipper  of  property  takes  from  the  carrier  a  bill  of  lading,  receipt 
or  other  voucher  expressing  the  terms  and  conditions  upon  wliich  the 
property  is  to  be  transported,  the  writing,  in  the  absence  of  proof  of 
fraud  or  mistake,  must  be  taken  as  the  evidence,  and  the  sole  evidence, 
of  the  final  agreement  of  the  parties,  and  by  it  their  duties  and  liabilities 
must  be  regulated.  Resort  cannot  be  had  to  prior  parol  negotiations  to 
vary  its  terms. 

(Aigued  June  13, 1872;  decided  June  30, 1873.) 

Appbal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first*  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  against  defendant  as  a  common 
carrier  for  an  alleged  refusal  to  deliver  500  empty  pork  bar* 
rels  received  from  plaintiff  at  Buffalo,  under  an  agreement  to 
transport  to  and  deliver  to  plaintiff  at  New  York. 

In  November,  1866,  plaintiff's  agent  purchased  at  BuEEelIo, 
500  empty  pork  barrels.  He  negotiated  with  defendant's 
agent  for  their  transportation  to  New  York,  and,  according 
to  his  testimony,  such  agent  agreed  to  transport  them  for  sixty 
cents  per  100  pounds,  actual  weight.  Miles  Jones  &  Sons, 
from  whom  they  were  purchased,  delivered  them  to  defend- 
ant a  day  or  two  after,  taking  a  receipt,  by  which  defendant 
agreed  to  transport  the  barrels  from  Buffalo  to  Albany,  and 
thence  forward  to  New  York ;  "  freight  to  New  York,  sixty 
cents  per  100  pounds  at  estimated  weight."  The  receipt  was 
sent  to  plaintiff  at  New  York.  It  was  proved  that  the  words 
^^  estimated  weight,"  as  used,  meant  that  each  barrel  was  esti- 
mated to  weigh  100  pounds.  The  barrels  averaged  forty 
pounds  each.  Defendant  transported  them  to  Albany,  and 
thence  forwarded  them  to  New  York.  Plaintiff  produced 
the  receipt  and  demanded  the  barrels,  offering  to  pay  the 
freight  at  sixty  cents  per  100  pounds,  actnal  weight.   Delivery 
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was  refoeed  anleas  he  would  pay  sixty  cents  per  barrel.  Other 
facts  appear  in  the  opinion. 

Charles  S.  Fairchild  for  the  appellant. 

Zimngston  K.  MiUer  for  the  respondent.  It  was  a  proper 
question  for  the  jury  whether  the  contract,  under  which  the 
goods  were  shipped,  was  verbal  or  in  writing.  {Maa^sJidU  v, 
Jf.  Y.  C.  E.  E.^  Albany  Law  Journal,  February  3,  1872, 
p.  74 ;  Bostmok  v.  B.  amd  A.  C.  B.  E.,  45  N.  Y.,  712 ; 
Gary  v.  N.  T.  0.  E.  E.y  Court  of  Appeals,  April,  187L) 

• 

AxLSN,  J.  Tbere  was  a  conflict  of  evidence  as  to  the  con- 
tract for  the  carriage  of  the  barrels  so  far  aa  the  same  rested 
in  parol,  and  depended  upon  the  verbal  negotiations  and 
understanding  of  the  agents  of  the  respective  parties.  The 
witnesses  differed  widely  in  their  recollection  and  version  of 
the  terms  of  the  proposal  made  by  the  one  party  and  assented 
to  by  the  other;  and  the  disagreement  of  the  witnesses  was 
in  respect  to  the  freight,  an  essential  and  material  part  of  the 
agreement.  If  the  rights  of  the  parties  depend  upon  the 
agreement,  thus  made  and  consummated  by  the  verbal  nego- 
tiations of  the  actors^  the  verdict  of  the  jury  is  conclusive 
upon  this  branch  of  the  case,  and  the  contract  must  be  assumed 
to  be  that  which  the  jury,  by  their  verdict,  have  found  it. 
The  contract  is  one  which  is  ordinarily  reduced  to  writing 
before  or  at  the  time  its  performance  is  entered  upon.  Goods 
are  seldom  transported  by  common  carriers  except  under  an 
agreement  evidenced  by  a  written  instrument  in  some  form. 
The  shipper  of  property,  either  by  land  or  water,  ordinarily 
takes  from  the  carrier  a  bill  of  lading,  receipt  or  other 
voucher  acknowledging  the  receipt  of  the  goods,  and  the  pur- 
pose for  and  the  terms  and  conditions  upon  which  they  are 
received.  The  evidence  in  this  case  accords  with  what,  from 
experience,  may  almost  be  assumed  to  be  the  universal  cus- 
tom of  common  carriers,  to  wit,  that  freight  is  always  carried 
by  this  defendant  nnder  a  written  ccmtract.    Th^  evidence 
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is  that  at  the  time  the  barrels  were  received  by  the  defendant 
a  receipt  was  given  to  the  party  delivering  them,  expressing 
the  terms  of  the  contract,  and  that  this  receipt  was  presented 
by  the  plaintiff  at  the  time  he  demanded  the  property.  The 
property  was  delivered  to  and  the  receipt  or  contract  accepted 
by  the  party  representing  the  plaintiff,  who  at  the  time 
requested  the  defendant's  agent  to  take  it  at  a  lower  rate, 
which  was  refused.  This  testimony  on  the  part  of  the  defend- 
ant is  unexplained  and  uncontroverted  by  the  plaintiff.  The 
verbal  contract  was  merged  in  the  written  agreement, 
and  the  latter  must  be  taken  as  the  evidence,  and  the 
sole  evidence,  of  the  final  and  deli})erate  agreement '  of  the 
parties.  If  it  did  not  embody  truthfully  the  terms  of 
the  agreement  as  actually  made,  the  plaintiff  or  his  agent 
should  not  have  received  it  or  assented  to  the  carriage  of  the 
property  under  it ;  if  accepted  by  the  agent  by  mistake,  that 
fact  should  be  shown.  But  at  the  time  of  the  receipt  of  the 
goods,  and  the  delivery  of  the  shipping  receipt  or  contract 
for  the  carriage,  the  parties  were  in  a  situation  to  correct 
any  mistake  or  misunderstanding  as  to  the  terms  of  the 
verbal  a£Teement,  and  definitely  adjust  its  terms.  The  one 
could  Sn  his  property  or  ship  by  some  other  carrier,  and 
the  other  could  refuse  to  accept  the  goods  for  carriage  except 
upon  such  terms  as  should  be  agreed  to.  All  prior  negotia- 
tions and  agreements  were  superseded  by  the  formal  written 
agreement ;  and  by  it,  and  it  alone,  in  the  absence  of  mistake 
or  fraud,  the  duties  and  liabilities  of  the  parties  must  be 
regulated. 

Instead  of  relying  upon  the  oral  agreement  of  the  defend- 
ant's agent,  the  plaintiff  has  elected  to  take  the  express  writ- 
ten agreement  of  the  party ;  and  this  agreement  is  perfect  as 
a  contract  for  the  carriage  of  the  goods,  embracing  all  essen- 
tial particulars.  The  rule  that  when  a  contract  is  reduced  to 
writing  recourse  must  be  had  to  the  instrument  to  ascertain 
its  terms,  and  that  resort  cannot  be  had  to  prior  negotiations 
to  vary  its  terms,  and  that  everything  resting  in  parol 
becomes  thereby  extinguished,  was  applied  to  a  contract  for 
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the  Bale  of  a  ship  in  Mumford  v.  McPherson  (1  J.  R.,  414) ; 
to  a  bill  of  lading  in  Oreery  y.  JSoUy  (14  W.  R.,  26) ;  to  a 
charter  of  a  veesel  in  JSenard  v.  Sampson  (2  Kem.^  561) ; 
and  to  a  contract  for  grading  and  paving  streets  in  Hil&i/  v. 
OUy  of  Brooklyn  (46  N.  Y.,  444).  The  rule  was  recognized 
in  BostwicJc  v.  BaUmwre  and  Ohio  R.  R.  Co,  (45  N.  Y., 
712) ;  but  the  case  was  taken  out  of  the  rule  by  the  fact  that 
the  goods  had  been  actually  shipped  under  the  verbal  agree- 
ment, and  the  written  agreement,  or  bill  of  lading,  was  se»t 
to  the  shipper  one  or  two  days  after  the  property  had  been 
shipped,  and  after  the  owner  had  lost  the  control  of  the  goods 
and  was  in  no  situation  to  object  to  its  terms.  Renard  v. 
Sampson  {fvprd)  is  cited  with  approval  in  other  cases  which 
have  been  held  not  within  the  rule,  for  the  reason  that  the 
part  of  the  contract  still  resting  in  parol  was  separable  and 
distinct  from  that  part  which  had  been  reduced  to  writing. 
(  Wiebeck  vJ  Wame^  16  N.  Y.,  532 ;  Ba/rh&p  v.  Bradley,  42 
N.  Y.,  816.)  Here  the  contract  was  entire  and  the  written 
instrument  was  complete,  making  by  itself  a  perfect  contract, 
and  was  delivered  and  accepted  by  the  plaintiff's  agent  at 
the  time  of  the  receipt  of  the  goods  by  the  defendant ;  and 
there  are  no  circumstances  in  the  case,  as  made,  to  authorize 
a  resort  to  the  prior  verbal  negotiations  or  agreement  by  the 
parties.  The  court  held  on  the  trial  that  the  verbal  contract 
was  that  by  which  the  rights  of  the  parties  were  to  be  deter- 
mined, and  the  verdict  passed  against  the  defendant  upon 
that  ruling  and  the  terms  of  the  contract  as  it  rested  in  parol 
and  was  found  by  the  jury.  This  was  erroneous,  and  enti- 
tles the  defendant  to  a  reversal  of  the  judgment.  By  the 
parol  contract,  as  claimed  by  the  plaintiff  and  as  found  by 
the  jury,  the  barrels  were  to  be  carried  at  a  specified  rate  per 
hundred  pounds  actual  weight;  while,  by  the  written  con- 
tract, they  were  to  be  carried  at  the  same  rate  "  at  estimated 
weight ;"  and  the  defendant  proved  that  "  estimated  weight," 
as  used  in  the  contract,  meant  that  each  barrel  was  estimated 
to  weigh  100  pounds.  That  this  was  the  true  meaning  of 
the  term,  as  there  used,  was  not  controverted  upon  the  trial. 
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The  eonteet  was,  as  to  which  contract  should  govern,  the 
verbal  or  the  written,  and  the  plaintiff  prevailed  in  excluding 
the  written  and  establishing  the  verbal  agreement  as  the  con- 
tract of  the  parties.  For  this  error  the  judgment  must  be 
reversed.  Other  questions  of  more  or  less  importance  and 
difficulty  are  presented ;  but  as  the  facts  may  be  essentially 
varied  upon  another  trial  they  are  not  considered. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


HoBAOB  K.  Thdbbeb,  Appellant,  v.  Philip  Blaitok, 

Bespondent. 

HosAOE  K.  Thubbbb,  Appellant,  v.  Philip  Blakok  et  al„ 

Bespondents. 

80 

^^  Tt  is  not  competent  for  a  creditor  to  institute  an  action  in  order  to  make  a 


^^  proper  case  for  issuing  an  attachment,  or  to  place  property  in  a  sitoa- 
AIr4Z<J  ^^^  ^^  ^  subject  to  that  process.  The  provisions  of  the  Code,  in  refe- 
rence to  attachments  (title  7,  chap.  4,  %%  237  to  345),  constitute  a  complete 
system  for  collecting  debts  in  the  cases  and  manner  therein  specified. 
The  mode  therein  provided  must  be  pursued ;  and  unless  property  is  so 
situated  as  to  be  attachable  and  convertible,  according  to  these  provi- 
sions, it  cannot  be  attached. 

Debts  and  choses  in  action  are  to  be  regarded,  under  the  attachment 
laws,  as  legal  assets,  whatever  the  attachment  acts  directly  upon  a  legal 
title ;  but  when  they  are  so  situated  as  to  require  the  exercise  of  the  equit- 
able powers  of  the  court  to  place  them  in  that  situation,  they  are  to  be 
treated  as  equitable  assets  only.  (Grover,  Pbgkham  and  Folgbr,  JJ., 
dissenting.) 

Ko  authority  is  conferred  to  institute  actions  to  reach  mere  equitable 
assets,  or  to  bring  In  other  parties  for  the  purpose  of  attacking  transfers 
of  such  property  as  fraudulent ;  that  is  the  office  of  a  creditor's  bill, 
founded  upon  a  judgment  and  execution. 

Accordingly  hddy  that  an  attaching  creditor  could  not  maintain  an  inde- 
pendent action,  In  the  nature  of  a  creditor's  biQ,  to  set  aside  an  alleged 
fraudulent  assignment  by  the  debtor  of  a  bond  and  mortgage  which  the 
sheriff  had  attempted  to  attach  by  leaving  with  the  obligor  a  certified 
copy  of  the  attachment,  with  notice. 
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AisohM  (GBoyBB,FBOKHAM  andFoLGBB,  J  J.,  dissenting),  that  the  sheriff 
had  no  authority  to  bring  an  action  against  the  assignee  for  that  purpose, 
and  to  subject  the  bond  and  mortgage  to  the  operation  of  the  attachment. 

(Argued  June  10, 1872 ;  decided  November  Id,  1872.) 

Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming 
three  Special  Term  orders,  to  wit :  An  order  setting  aside 
the  judgment  in  the  first  above  entitled  action ;  an  order,  in 
the  second  action,  setting  aside  an  order  appointing  a  receiver 
of  a  certain  bond  and  mortgage,  and  an  order  dismissing  the 
complaint  in  the  second  action. 

The  first  action  was  brought  upon  a  Wisconsin  judgment, 
and  an  attachment  was  issued  thereon  against  defendant  as  a 
non-resident.  He  formerly  resided  in  this  State  and  owned 
a  house  and  lot  in  New  York  city.  This  he  sold,  receiving 
a  bond  and  mortgage  thereon  for  a  portion  of  the  purchase- 
price.  These  he  assigned  to  one  Peter  Cook,  who,  on  the 
same  day,  assigned  them  to  Sophia  Blanck,  defendant's  wife, 
and  immediately  thereafter  defendant  and  wife  left  the  State. 
It  was  claimed  by  plaintiff  that  the  assignments  were  without 
consideration,  and  made  with  intent  to  defraud  defendant's 
creditors. 

By  virtue  of  the  attachment  the  sheriff  attempted  to  levy 
upon  the  bond  and  mortgage  by  serving  certified  copies  upon 
the  obligors  and  mortgagors,  with  notice  indicating  the  pur- 
pose to  attach  the  same. 

The  summons  in  the  action  was  served  by  publication,  and 
on  the  31st  March,  1870,  judgment  was  perfected  therein 
against  the  defendant  and  execution  issued  thereon. 

Thereupon  plaintiff  commenced  the  second  action  against 
Blanck,  his  wife.  Cook,  the  mortgagors  and  others  to  set  aside 
the  alleged  fraudalent  assignment  of  said  bond  and  mortgage, 
and  to  subject  the  mortgage  to  the  lien  of  the  attachment, 
and  apply  the  same  to  the  payment  of  this  judgment,  the 
said  Philip  Blanck  and  Sophia  Blanck  both  still  continuing 
non-residents  of  this  State.  Plaintiff  obtained  an  ex  parte 
order  appointing  a  receiver  of  the  bond  and  mortgage. 

SiCKBLS — ^VoL.  V.         11 
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NeUon  Smith  for  the  appellant.  The  aflsignineiit  of  the 
bond  and  mortgage  being  fraudulent  was  void,  and  they  were 
liable  to  be  attached  the  same  as  though  the  assignment 
was  never  made.  (2  B.  S.,  .5th  ed.,  224,  §  1;  Rinckey  v. 
Stryker,  31  N.  T.,  140;  Thay&r  v.  WiUetj  9  Abb.,  825; 
Schvsed  V.  WiUst^  12  id.,  397 ;  Lanjorence  v.  Bank  of  Repub- 
lic^ 36  N.  Y.,  321.)  The  levy  of  the  attachment  was  properly 
made,  and  by  it  plaintiff  acquired  a  specific  lien  upon  the 
bond  and  mortgage.  {Heye  v.  BoUeSy  2  Daly,  231 ;  35  N. 
Y.,  320 ;  31  id.,  140.)  The  subsequent  judgment  perfected 
his  right  to  such  lien,  and  entitled  him  to  maintain  an  action 
to  enforce  it.  {Falconer  v.  Freeraany  4  Sand.  Oh.,  665 ;  Heye 
V.  BoUeSy  2  Daly,  231.)  By  the  levy  the  property  was  kept 
as  security  for  the  judgment.  ( §  227  of  the  Code ;  Oreefrdeaf 
V.  Mumfordy  19  Abb.,  469 ;  Rinckey  v.  St/rykeVy  26  How. 
Pr.,  75;  S.  C,  31  K  Y.,  140;  l^cvnnerY.  StuaHy  18  Abb. 
Pr.,  442 ;  Heye  v.  BoUeSy  2  Daly,  231.)  This  and  the  fact 
that  plaintiff's  right  was  obstructed  by  the  fraudulent  assign- 
ment, entitled  him  to  the  relief  sought  in  the  second  action. 
(Heye  v.  BoUeSy  2  Daly,  231 ;  McFhoain  v.  WHUsy  9  Wend., 
561,  567 ;  Chatauque  Co.  Bank  v.  Whitey  2  Seld.,  582 ;  Beck 
v.  Berdety  1  Paige,  305 ;  Orippen  v.  Hvdsony  8  Kern.,  166.) 
The  receiver  was  properly  appointed.  {Zavrrence  v.  O.  F, 
Ins,  Co,y  1  Paige,  687;  Postman  v.  MiJlSy  8  London  Jur.  [N. 
S.],  161 ;  Padm^ore  v.  Gunningy  7  Simons,  485 ;  1  Barb.  Oh., 
664 ;  1  Hop.  Oh.,  429  ;  3  J.  Oh.,  48  ;  Ichings  v.  Brevveny  4 
Sand.  Oh.,  417 ;  People  v.  Noriony  1  Paige,  17 ;  OOibons  v. 
MomwarinQy  9  Simons,  77 ;  Holmes  v.  Belly  2  Beavan,  298 ; 
Burnett  on  Receivers,  3  ;  Tarfidd  v.  IrvinCy  2  Russell,  199.) 

Benjamin  A,  WiUis  for  the  respondents.  The  statute  giving 
jurisdiction  as  to  non-residents  must  be  strictly  complied  with 
as  to  every  requirement  in  order  to  confer  jurisdiction. 
(  WaUett  V.  Rightersy  13  How.,  43  ;  Wortmcm  v.  Worlmfum-y 
17  Abb.,  66  ;  Cook  v.  Fearreny  34  Barb.,  95.)  An  order  for 
publication  and  all  proceedings  thereupon  are  nullities,  unless 
the  case  is,  in  fact,  with  section  135.    {Fisk  v.  Andersony  33 
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Barb.,  71 ;  Peek  v.  Cook,  41  3ftrb.,  649.)  An  attacliment 
can  only  operate  upon  the  right  of  a  debtor  existing  at  the 
time  it  was  made.  (Drake  on  Attachment,  §  458 ;  Marvd 
▼.  WhifyncMiy  19  Ala.,  185,  and  other  cited  cases.)  The  bond 
and  mortgage  cannot  be  separated  from  the  mortgage  debt. 
{Jackson  v.  WiUardj  4  John.,  41 ;  Blanoha^d  v.  Colhom  ds 
Coa^  11  Mars.,  14© ;  Purdy  v.  Huntingdony  42  N.  Y.,  346.) 
To  authorize  the  appointment  of  a  receiver,  apparent  title  to 
the  property  must  appear ;  it  nrast  be  subject  to  the  action, 
and  in  danger ;  these  are  all  wanting  here.  {IZoyd  y.  Pasaing- 
kaarij  19  Vesey,  69 ;  Mordaunt  v.  Hooker,  1  Amb.,  311 ; 
JEarl  ofFmgal  v.  Blake,  2  Molloy,  80 ;  Smith  v.  Smith,  2 
Younge  &  Collyer,  367;  1  Van  Santford,  Equity  Pr., 
893;  Brooke  v.  Stone,  11  Abb.,  220;  HamiUonv.  A.  <& 
T.  Co.,  3  id.,  266 ;  7  Simmons,  486 ;  1  Barb.  Ch.,  664 ;  1 
Hopkins,  429 ;  3  John.  Ch.,  48 ;  K&nyp  v.  Hardiruf,  4  How., 
178.)  The  second  action  cannot  be  sustained  as  a  creditor's 
bill,  as  it  appears  the  legal  remedy  is  not  exhausted.  {Brooks 
V.  Skme,  11  Abb.  210 ;  MiOa  v.  Block,  30  Barb.,  649.) 

Chitboh,  Ch.  J.  This  court,  in  Ri/nchey  v.  Stryker,  reported 
in  26  How.  Pr.  R,  75,  decided  that  a  sheriff  holding  an 
attachment  had  a  right  to  seize  personal  chattels  which  had 
been  disposed  of  by  the  debtor  with  intent  to  defraud  creditors, 
and  that  when  prosecuted  by  the  claimant,  that  the  sheriff  may 
show  before  judgment  in  the  attachment  suit  that  the  title  of 
the  purchaser  was  fraudulent  and  void  against  the  attaching 
creditor,  and  that  such  creditor  is  not  regarded  as  a  creditor 
At  large,  but  one  having  a  specific  lien  upon  the  property 
attached.  In  Lmorence  v.  The  Bank  of  the  ReptMic  (35  N. 
Y.,  320),  it  was  held  that  the  proceeds  deposited  in  a  bank  of 
property  fraudulently  assigned  in  the  name  of  the  fraudulent 
assignee,  could  not  be  attached  as  a  debt  due  the  assignor, 
and  that  the  sheriff  could  not  bring  an  action  under  the  Code 
to  recover  such  deposit  or  subject  it  to  the  attachment.  In 
the  Supreme  Court  the  decisions  upon  this  subject  have  been 
very  conflicting.    In  Mechamci  cfe  Traders^  Bank  v.  Dakin 
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(S3  How.,  316),  which  was  precisely  such  a  e^e  as  this,  it  was 
held  that  although  the  creditor  could  not  maintaiii  an  action 
to  remove  the  fraudulent  obstruction,  the  sheriff  could  bring 
an  action  to  collect  the  bond  and  mortgage,  and  implead  the 
fraudulent  assignee.  This  decision  was  made  after  the  deci- 
sion in  35  N*  T.,  {8upra)j  and  in  CheerUeqf  v.  Mumford  (50 
JBarb.,  543),  Sutherland,  J.,  expressed  his  surprise  that  the 
learned  judge  who  delivered  the  opinion  in  33  How*  {atipra)^ 
should  have  expressed  his  approval  of  the  decision  in  the  case 
of  Zmorenoe  v.  Bank  of  the  RepvbliCy  in  the  Court  of  Appeals^ 
claiming  that  the  latter  decision  was  in  conflict  with  that  opin- 
ion, and  other  cases  exhibit  a  similar  diversity  of  opinion 
among  learned  judges  who  have  had  occasion  to  examine  the 
questions  presented  on  this  subject  I  do  not  deem  it  neces- 
sary to  review  these  authorities,  although  many  of  the  opin- 
ions are  elaborate  and  able. 

By  the  Code,  the  warrant  of  attachment  requires  the  sheriff 
to  attach  so  much  of  the  real  and  personal  estate  of  the  debtor, 
including  debts,  credits  and  effects,  as  will  be  sufficient  to 
satisfy  the  plaintiff's  demand  with  costs,  and  subject  to  the 
direction  of  the  court  or  judge,  to  collect  and  receive  into  his 
possession  all  debts,  credits  and  effects  of  the  defendant,  and 
for  that  purpose  may  take  such  legal  proceedings  as  may  be 
necessary.  (§§  231, 232.)  The  attachment,  if  levied  upon  debts 
or  other  property  incapable  of  manual  deUveiy,  is  to  be  exe- 
cuted by  leaving  a  certified  copy  of  the  attachment  with  the 
debtor  or  individual  holding  such  property,  with  a  notice  of 
the  property  levied  upon.  (§  235.)  §  237,  sub.  4,  provides  that 
until  the  judgment  is  paid,  the  sheriff  "  may  proceed  to  col- 
lect the  notes  and  other  evidences  of  debt,  and  the  debts  that 
may  have  been  seized  or  attached,"  and  §  238  authorizes  the 
plaintiff  to  prosecute  any  actions  which  the  sheriff  may  pro- 
secute upon  giving  the  undertaking  provided  by  that  section. 

It  is  very  clear  that  the  action  commenced  by  the  plaintiff 
in  the  nature  of  a  creditor's  bill  caunot  be  sustained,  and  that 
the  orders  made  in  that  action  must  be  affirmed.  The  provi- 
sions of  the  Code  constitute  a  complete  system  for  collecting 
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debts  in  the  cases  and  manner  therein  specified.  The  mode 
therein  provided  must  be  pnrsned,  and  tinless  property  is  so 
situated  as  to  be  attachable  and  eonvertible  according  to  these 
provisions,  it  cannot  be  attached  at  alh  It  is  not  competent 
to  institute  another  action  to  make  a  proper  case  for  issuing 
an  attachment,  or  to  place  property  in  a  situation  to  be  subject 
to  this  process.  The  plaintiff  can  only  bring  such  actions  as 
the  sheriff  is  authorized  to  bring  by  §  288. 

The  theory  of  the  plaintiff  is  that  the  execution  of  the 
attachment  created  a  lien  upon  the  bond  and  mortgage  in 
question,  and  the  equitable  action  was  necessary  and  proper 
to  set  aside  the  alleged  fraudulent  assignment. 

This  action  not  being  authorized  by  the  provisions  of  the 
Code  referred  to,  but  being  an  independent  action,  is  in  direct 
conflict  with  the  rule' that  a  creditor  has  no  standing  in  court 
to  reach  equitable  assets,  until  his  remedy  at  law  is  exhausted, 
nor  to  attack  a  fraudulent  transfer  of  the  property  of  his 
debtor  until  after  judgment 

One  of  the  grounds  for  an  attachment  is  a  fraudulent  trans- 
fer of  property,  and  if  the  plaintiff's  position  is  correct,  a  cre- 
ditor at  large  could  always  institute  an  action  in  the  nature  of 
a  creditor's  bill  by  first  procuring  and  levying  an  attachment 
upon  such  property. 

The  attachment  laws  were  intended  for  no  such  purpose. 
Property,  whether  real  or  personal,  which  can  be  reached 
according  to  those  laws,  can  .also  be  converted  and  applied  in 
payment  of  any  judgment  obtained  in  the  action. 

The  more  serious  question  relates  to  the  first  action  in 
which  the  attachment  was  issued.  The  ground  for  com- 
mencing the  action  and  for  issuing  the  attachment  was  that 
the  defendant  was  a  non-resident,  and  had  property  within  this 
State.  The  bond  and  mortgage  was  claimed  to  be  levied 
upon  by  virtue  of  the  attachment,  by  leaving  a  copy  with  the 
debtor  and  serving  the  required  notice. 

They  had  before  been  assigned,  as  alleged,  fandulently,  to 
one  Cook,  and  by  him  to  the  defendant's  wife.  The  question 
is  whether  the  attachment  laws  authorize  the  sheriff  to  bripj/j 
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an  action  against  the  aflsignee,  for  the  purpose  of  setting  aside 
the  assignment  for  frand,  and  subjecting  the  bond  and  mort- 
gage to  the  operation  o£  the  attachment  and  the  payment  of 
the  plaintiff's  debt.  I  have  arrived  at  the  conclusion,  with 
some  hesitation,  that  the  sheriff  is  not  authorized  to  maintain 
such  an  action.  The  authority  conferred  by  §  232  was  designed 
to  enable  the  sheriff  to  recover  possession  of  the  debt  and 
effects  of  the  debtor,  and  to  institute  such  actions  only  as 
might  be  commenced  in  the  name  of  the  defendant.  If  such 
authority  exists,  it  is  contained  in  sub.  4  of  §  237,  which 
provides  that,  until  the  judgment  be  paid,  the  sheriff  may  pro- 
ceed to  collect  the  notes,  etc« 

While  the  language  employed  contains  an  implied  authority 
to  adopt  legal  measures,  it  in  terms  limits  the  power  to 
the  collection  of  the  debts  and  demands.  It  confers  no  author- 
ity to  institute  actions  to  reach  mere  equitable  assets,  or  to 
bring  in  other  parties  for  the  purpose  of  attacking  transfers  of 
such  property  as  fraudulent.  That  is  the  office  of  a  creditor's 
bill,  founded  upon  a  judgment  and  execution.  In  the  case  of 
personal  chattels,  the  sheriff  seizes  the  property  and  takes  it 
into  his  possession,  and  renders  himself  liable  to  an  action  by 
the  claimant.  He  acquires  by  such  seizure  a  specific  lien,  and 
this  court  has  held  that  the  creditor  may  defend  the  lien 
obtained  by  the  attachment  and  levy,  and  thus  litigate  the 
title  of  the  claimant  to  the  property.  This  decision  does  not 
violate  the  general  rule,  that  none  but  judgment  creditors 
can  attack  a  fraudulent  transfer,  but  recognizes  the  exception 
in  favor  of  those  who  have  specific  liens  upon  the  property. 
(  Van  JS&ueen  v.  Radcliffy  17  N.  T.,  580 ;  Noble  v.  EdhneSy 
5  Hill,  194;   Vcm  Mtm  v.  Hurst,  6  Hill,  311.) 

In  the  case  of  choses  in  action  and  debts,  the  lien  is  con- 
structive and  cannot  operate  through  an  intermediate  legal 
title.  That  title  to  the  bond  and  mortgage  was  in  a  third 
person,  and  the  property  itself  was  not  and  could  not  be  inter- 
fered with.  At  law  no  debt  was  owing  to  the  defendant,  and 
there  was  nothing  for  the  attachment  to  operate  upon.  Such 
a  lien  can  only  be  created  upon  legal  rights,  and  not  mere 
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equitable  iBtereBts.  DebtB  and  choses  in  action  are  to  be 
regarded  as  legal  assets  under  the  attachment  laws,  whenever 
that  process  acts  directly  upon  the  legal  title,  but  whenever 
they  are  so  situated  as  to  require  the  exercise  of  the  equitable 
powers  of  the  court  to  place  them  in  that  situation,  they  must 
be  treated  as  they  always  were,  as  equitable  assets  only.  Any 
other  rule  would  transform  these  laws  into  a  substitute  for 
creditors'  bills,  and  produce  great  confusion  and  inequalities 
among  creditors,  a  result  not  warranted  by  the  provisions, 
and  which,  I  am  persuaded,  was  never  designed.  (19  Ala., 
139.)  To  reach  the  title  of  a  bond  and  mortgage,  an  affirma- 
tive action  in  equity  was  necessary  to  set  aside  the  assign- 
ment which  prevented  the  lien  of  the  attachment  from  taking 
effect.  Neither  the  sheriff  nor  the  plaintiff  is  authorized  to 
bring  such  an  action  under  the  attachment  laws.  Such  a 
right  of  action  cannot  be  attached.  Until  a  judicial  determi- 
nation removing  the  obstruction,  no  lien  could  be  created.  I 
think  the  case  falls  within  the  principle  decided  in  Zawrence  v. 
TAe  Bank  of  the  BepvUUc.  There  the  property  had  been 
converted  into  money,  requiring  an  equitable  action  to  reach. 
Here  a  legal  title  has  been  interposed,  requiring  a  like  author- 
ity to  remove.  The  transfer  was  void  as  to  creditors,  if  made 
fraudulently,  but  only  as  to  such  creditors  as  are  in  a  position 
to  assail  it.    It  follows  that  the  order  must  be  affirmed. 

All  concur,  as  to  first  point  discussed. 

As  to  second  point,  Allef,  Bapallo  and  Andbsws,  JJ., 
concur.    Gboveb,  Fbokham  and  FoLasB,  JJ.,  dissent. 

Order  affirmed. 
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In  thb  Mattbb  of  the  Pbobatb  of  the  Last  "Will  and 

Testament  of  Fbedebick  Diez. 

Upon  an  application  made  to  the  Supreme  Court  under  the  proTisions  of 
the  act  of  1840  (chap.  884,  Laws  of  1840),  to  prove  an  exemplified  copy 
of  a  foreign  will,  an  order  was  made  adjudging  that  the  instrument  so 
offered  was  not  the  last  will  and  testament  of  the  deceased,  and  denying 
the  application,  which  order  was  made  upon  the  ground  that  the  case  was 
not  brought  within  that  statute.  In  proceedings  before  a  surrogate  for 
the  probate  of  the  wiU  itself, — EM^  that  such  order  was  no  bar. 

A  seal  is  not  requisite  to  a  will  of  real  or  personal  estate. 

An  instrument  which  is  not  to  have  any  operation  until  after  the  death  of 
him  who  executes  it,  is  a  will,  notwithstanding  that  it  may  have  been 
executed  in  porsnance  of  a  previous  promise  or  obligation  appearing  on 
the  face  of  the  instrument. 

A  mutual  will  executed  by  husband  and  wife,  devising  reciprocally  to  each 
other,  is  valid.  Such  an  instrument  operates  as  the  separate  will  of 
whichsoever  dies  first. 

(Argued  April  11, 1872;  decided  November  12, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oom't  in  the  second  judicial  department,  aiBrming  a  decree 
of  the  snrrogate  of  the  comity  of  New  York,  admitting  to 
probate  the  will  of  Frederick  Diez. 

The  testator  was  a  naturalized  citizen  of  this  State,  domi- 
ciled in  the  city  of  New  York.  In  May,  1868,  he  went  to 
Germany  and  died  at  Sonthofen,  Bavaria,  November  1, 1868. 
Previous  to  his  death  the  following  instrument  was  executed : 

<<  Matkoconl^l  and  also  Testambntaby  Agbbement. 

«  G.  K.  N.,  898.— This  day,  Sunday,  November  1st,  1868 
(one  thousand  eight  hundred  and  sixty-eight),  at  eleven  a.  m., 
appeared  before  me  Francis  Xaver  Malor,  royal  notary  at 
Sonthofen,  in  the  house  No.  80  at  Sonthofen,  whither  I  went 
at  once,  according  to  the  request  of  the  parties. 

"  1.  The  hotel  proprietor,  Mr.  Frederick  Diez,  fix)m  New 
York,  in  the  United  States  of  America,  at  present  being  in 
Sonthofen,  who,  although  lying  in  bed  in  an  upper  room  in 
the  above  named  house,  suffering  from  a  complaint  in  the 
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..^  «.d  ,e^  w«.,  U  i.  m  po-««.n  of  hU  „enU. 
facultieB,  and  therefore  must  be  deemed  fully  competent  to 
make  dispositions,  whereof  I  have  convinced  myself  by  con- 
versation with  him. 

"  2.  His  wife,  Mrs.  Ursula  Diez,  bom  Trunk,  of  the  same 
place;  lastly: 

^^  3.  The  two  impartial  witnesses,  whose  presence  had  been 
especially  requested,  and  who,  after  examination,  have  been 
found  free  of  all  exceptions : 

**  (a.)  The  practicing  physician.  Dr.  Leonard  Stich,  of  Son 
thofen,  and 

^^  (b.)  The  merchant,  Mr.  Max  Mathes,  of  Sonthofen ;  both 
of  the  latter  I  am  personally  acquainted  with  as  to  name, 
occupation  and  residence,  while  the  name,  occupation  and 
residence  of  the  former  two  persons  were  only  made  known  to 
me  by  the  two  witnesses  present,  and  Mr.  Frederick  Diez 
and  his  wife,  Mrs.  Ursula  Diez,  requested  me  to  reduce  to 
writing  and  certify  in  my  ofScial  capacity  the  following : 

^^  MATBDiOlOAL  Ain>  ALSO   TeSTAHEKTABY  AgBBEMENT.* 

" '  I.  "We  have  made,  as  yet,  no  conjoint  disposition  of  any 
kind  concerning,  the  hereditary  succession  in  case  of  death. 

^^  ^  II.  Inasmuch  as  we  have,  by  joint  exertions,  acquired  the 
property  now  in  our  possession,  and  inasmuch  as  the  off- 

in  the  tenderest  age  departed  this  life,  we  hereby  determine 
that  upon  the  decease  of  one  or  the  other  of  us,  the  surviving 
husband  or  wife  shall  receive  the  entire  property  of  the  one 
having  died  first,  that  is  to  say,  the  existing  jointly  acquired 
property,  to  his  or  her,  unconditionally,  free,  sole  possession 
and  sole  ownership,  and  shall  not  be  bound  to  pay  over  any- 
thing to  any  person  in  case  of  a'death. 

'^  ^  III.  Also  all  former  dispositions  concerning  the  hereditary 
succession  which  may  have  been  made  by  us  singly,  or  with 
the  consent  of  both,  however  and  wherever  made,  between 
the  living,  or  for  the  case  of  death,  are  hereby  set  aside  and 
declared  null  and  void. 

SicKELs — Vol.  V.         12 
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^^ '  lY.  We  desire  that  a  first  exemplified  copy  of  the  fore- 
going matrimonial  and  also  testamentary  agreement  be  deliT* 
ered  to  ns,  and  we  will  bear — 

" '  V,  The  expenses  incurred  jointly. 

"^Hereupon  the  present  instrument  was  drawn  np  by 

special  request  of  the  parties,  and  after  it  had  been  read 

to   them   in  the  presence  of   the   two  abore-named  wit- 

nessesy  and   after  their  attention  had  been  called  to  all 

such  legal  relations  as  might  possibly  stand  in  the  way 

of  such  a  contract,  and  after  being  approved  by  them,  it 

was  ratified  to  the  full  contents  of  it,  and  signed  by  them,  by 

the  two  witnesses,  and  by  myself,  the  undersigned  royal 

notary. 

"  Mark  of  Mr.  Frederick  Diez, " 

who  is  unable  to  write  on  ac- 
count of  great  weakness,  where-  y  H 
fore  the  two  witnesses  have  sub- 
scribed for  him. 
"UESULADIEZ. 
"L.  STICH, 

P/iysioiafh. 
"MAXMATHES. 
"  FKANZ  X  AVER  MALOR, 
[l.  s.].  Hoyal  NotoutyP 

In  1869  proceedings  were  instituted  in  the  Supreme  Court 
under  the  provisions  of  chap.  884,  Laws  of  1840,  to  prove  an 
exemplified  copy  of  this  will  (the  original  being  then  in  the 
possession  of  the  notary  of  Sonthofen,  who  drew  it).  An 
order  was  made  therein,  adjudging  ^'  that  the  instrument  so 
offered  for  probate  is  not  the  last  will  and  testament  of  Frede- 
rick Diez,  sufficient  at  law  to  pass  either  real. or  personal  pro- 
perty," and  denying  the  application.  The  decision  was  made 
upon  the  ground  that  possession  by  a  notary  was  not  posses- 
sion by  a  court  or  tribunal  of  justice,  and  that  the  case  was 
not  brought  within  the  provision  of  the  statute.  The  origi- 
nal was  subsequently  procured  and  presented  for  probate  to 


1872.]  Mattsb  of  Pbobatb  of  Wnx  of  FBjn>xBicK  Ducz.     91 


Opinion  of  the  Ck>art,  per  Bafallo,  J. 


the  BtuTogate  of  New  York  by  Ursula  Diez,  widow  of  the 
deoeased.  Probate  was  contested  by  Ohristian  Supp,  a  resi- 
duary legatee  under  a  former  wUl.  A  commission  was  issued 
by  the  surrogate  wiUi  the  will  annexed  and  returned  with  the 
depositions  of  the  two  witnesses,  and  also  of  the  notary  who 
drew  the  will,  and  upon  these  depositions,  with  other  testi- 
mony, the  instrument  was  admitted  to  probate.  The  General 
Term  of  the  first  department  sent  the  case  to  the  second 
department 

■ 

H.  P.  Toamsend,  for  contestant  and  appellant  A  joint 
or  mutual  will  is  unknown  to  the  testamentary  laws  of 
England*  {Clayton  v.  Zwermorey  2  D.  &  B.,  5S8;  Jar- 
man  on  Wills,  26 ;  Sabson  y.  BlaoJAum^  1  Addams'  Eccl. 
B.,  274 ;  and  is  also  unknown  to  the  testamentary  laws  of 
this  State ;  Williams  on  Exrs.,  9, 10 ;  1  Oowp.,  268.) 

jF[  S.  StaUknecht  and  Slial  F.  HaU,  for  proponent  and 
respondent  The  paper  propounded  for  probate  is  a  good 
and  valid  will.    (1  Jarman  on  Wills,  IS ;  Oreen  v.  Provdej 

1  Mod.,  117 ;  K.  B.,  16,  74;  Eo  paHe  Day,  1  Brad.,  484; 
Pasmnore  y,  Pawmore,  1  Phill.,  218 ;  Mdsterman  v.  Maberly, 

2  Hagg.,  235 ;  Dufour  v.  Pereiray  1  Dickens,  419 ;  Walpdle 
V.  Orfard,  3  Vesey,  Jr.,  416 ;  2  Har.  Jur.  Ar.,  304 ;  ERncUeyy 
V.  Si/m/monSj  4  Vesey,  Jr.,  160;  Hobson  v.  Blackbumy  1 
Addams,  274;  7n7*^/S^ti(ey, lDeane&S.,6;  InreRameylQ. 
&  T.,  144 ;  In  re  Lovegrovey  2  id.,  458 ;  HogerSy  app^Uy  2  Fairf., 
803;  Clayton  v.  Lwermorey  2  D.  &  B.,  558;  Bynv/m  v. 
Bywmthy  11  Ired.,  632;  Iko  parte  MoCormicky  2  Brad.,  169; 
Lewis  v.  Scofiddy  26  Oonn.,  452 ;  Eva/ns  v.  Smithy  28  Oa., 
98 ;  WaUcer  v.  Firffer,  14  Critch.,  157 ;  1  Jar.  on  Wills,  13 ; 
1  Red£  on  Wills,  182 ;  Dayton  on  Sur.,  45 ;  Puchta's  Pan- 
dekten,  652,  §  481.)  A  will  is  not  required  to  be  under,  seal. 
(1  Jar.  on  Wills,  70 ;  note  Willard  on  Eeal  Estate,  636.) 

Bapalix),  J.  The  order  made  at  Special  Term,  November 
19, 1869,  and  afterwards  affirmed  at  General  Term,  adjudg- 
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ing  that  the  instmment  then  offered  for  probate  was  not  the 
will  of  Federick  Diez,  was  not  a  bar  to  the  present  proceeds 
ing,  or  conclnsive  upon  the  claim  now  made. 

The  instrument  now  propounded  is  not  the  same  which 
was  then  rejected.  That  was  an  exemplified  copy  merely, 
and  was  rejected  on  the  ground  that  the  case  was  not  brought 
within  the  statute,  which  allows  exemplified  copies  of  foreign 
wills  to  be  admitted  to  probate.  The  present  application  is 
not  made  under  that  statute,  but  the  document  propounded 
for  probate  is  the  original  will. 

The  execution  of  the  instrument  in  the  manner  required 
by  the  laws  of  this  State  for  the  execution  of  wills  of  real 
and  personal  property  seems  to  have  been  satisfactorily 
proved  by  the  evidence  taken  on  commission ;  assuming  the 
instrument  to  be  in  form  a  will,  no  point  has  been  made  that 
any  necessary  formality  was  wanting  in  its  execution  as 
such. 

The  two  objections  relied  upon  in  the  appellant's  points 
are,  first,  that  not  being  under  seal,  the  instrument  cannot  be 
regarded  as  a  will  of  real  estate,  and  second,,  that  it  is  in 
form  a  contract  and  not  a  will. 

The  first  objection  is  wholly  unfounded ;  a  seal  is  not  requi- 
site to  a  will  of  real  or  personal  estate.  The  statute  requires 
only  that  it  be  subscribed  by  the  testator  at  the  end.  (2  EL 
S.,  68 ;  §  40 ;  1  Jarman  on  Wills,  70,  note.) 

The  second  objection  presents  a  more  debatable  question. 
The  instrument  is  entitled,  and  refers  to  itself,  in  one  place, 
as  a  matrimonial  and  testamentary  agreement,  and  in  another 
as  a  contract,  and  contains  no  expression  declaratory  of  its 
testamentary  character,  except  the  words  testamentary  agree- 
ment, or,  as  translated  in  the  first  deposition,  "  contract  of 
marriage  and  inheritance "  and  in  the  third,  ^^  marriage  and 
inheritance  contract."  These  designations  are  not,  however, 
conclusive  as  to  the  character  of  the  instrument.  That  must  be 
determined  by  the  dispositions  which  it  makes.  (1  Jarman 
on  Wills,  p.  13  ;  Ms  parte  Day,  1  Bradf.,  482,  and  authorities 
there  cited.) 
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These  dispositdoDfi  are^  in  substance,  that  Diez  and  his  wife 
each'  declare  that  they  thereby  determine  that,  upon  the 
decease  of  one  or  the  other  of  them,  the  surviving  husband 
or  wife  shall  receive,  unconditionally,  the  entire  property  of 
the  one  having  died  first,  and  that  all  former  dispositions 
concerning  the  hereditary  succession,  which  may  have  been 
made  by  either  of  the  parties  singly,  or  with  the  consent  of 
both,  are  annulled. 

These  provisions  are  preceded  by  a  declaration  of  the 
motives  leading  to  such  a  disposition  of  the  property,  which 
were,  that  it  had  been  acquired  by  the  joint  exertions  of  the 
parties  and  that  their  only  offspring  had  in  the  tenderest  age 
departed  this  life. 

It  is  claimed  that  the  fact  that  the  property,  upon  which 
the  instrument  was  to  operate,  was  the  product  of  the  joint 
labor  of  the  parties,  famished  a  consideration  for  an  agree- 
ment between  them,  that  on  the  death  of  either  it  should 
belong  to  the  survivor,  and  that  the  instrument  in  question 
was  such  an  agreement  and  not  a  will. 

The  distinguishing  feature  of  a  will  is,  that  it  ia  not  to  take 
effect  e:ccept  upon  the  death  of  the  testator.  An  instrument 
which  is  to  operate  in  the  lifetime  of  the  donor,  and  to  pass 
an  interest  in  the  property  before  his  death,  even  though  its 
absolute  enjoyment  by  the  donee  be  postponed  till  after  the 
death  of  the  donor,  or  even  though  it  be  contingent  upon  the 
survivorship  of  the  donee,  is  a  deed  or  contract,  and  not  a  will. 
But  if  tiie  instrument  is  not  to  have  any  operation  until  after 
death,  then  it  is  a  will,  notwithstanding  that  it  may  have  been 
executed  in  pursuance  of  a  previous  promise  or  obligation 
appearing  upon  its  face. 

Testing  the  document  now  before  us  by  this  rule,  we  think 
that  it  was  the  will  of  that  one  of  the  signers  who  should  first 
die.  That  it  did  not  purport  to  convey  any  present  estate  or 
interest  in  the  property,  or  to  deprive  either  of  the  parties  ot 
the  absolute  power  of  disposition  of  his  or  her  own  property 
daring  his  or  her  life,  but  was  an  arrangement  testamentary 
in  its  character,  and  not  intended  to  operate  except  upon  the 


94    Mattsb  of  Pbobatk  of  Will  of  Fbbdbbiok  Dibz.  [Not., 

Opinion  of  the  Qoatty  perRAPALLo,  J. 

death  of  one  of  the  parties,  and  then  only  as  expressive  of 
the  intention  of  the  one  dying  as  to  the  posthnmons  destina- 
tion of  his  or  her  property.  It  does  not  nse  words  of  grant  or 
mntnal  contract,  but  states  that  the  parties  have  determined 
that,  upon  the  death  of  either,  the  survivor  shall  receive  the 
entire  property.  The  reasons  given  for  this  determination  do 
not  necessarily  make  it  a  contract. 

The  fact  that  by  the  same  instrament  the  husband  and 
wife  devised  reciprocally  to  each  other,  or,  in  other  words^ 
that  it  was  a  mutual  will,  does  not  deprive  it  of  validity. 
There  is  no  just  objection  to  such  a  form  of  testating.  The 
instrument  operates  as  the  separate  will  of  whoever  dies  first. 
Here,  the  husband  having  died  first,  it  can  be  proved  as  his 
will,  and  the  efficacy  of  his  dispositions  is  in  no  way  impaired 
by  those  portions  of  the  instrument  which  if  the  wife  had 
died  first  would  have  constituted  her  will,  but  which  have 
now  become  inoperative.  The  result  is  precisely  the  same 
as  if  like  reciprocal  dispositions  had  been  made  by  the  hus- 
band and  wife  by  means  of  two  separate  instruments.  The 
combining  of  such  reciprocal  dispositions  in  one  instrument 
is  sanctioned  by  several  authorities.  {Ei»partd  Day^  1  Brad- 
ford, 476 ;  Z&wis  v.  Soojiddy  26  Oonn.,  452 ;  JSotms  v.  Smithy 
28  Geo.,  98 ;  1  Sedfield  on  Wills,  182 ;  JSagerSj  appeUants^ 
2  Fairfd.  [11  Me.],  303 ;  In  re  Stracey,  1  Deane,  Eccl.  R,  6 ; 
Tnre  Xovegraoe^  2  Swabey  &  Tristram,  453 ;  Dufour  v.  Pereira, 
I  Dickens,  419 ;  2  Hargrave,  310,  311.) 

The  order  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 


18Y8.]  FiBST  Nat.  Bajstk  of  Whitshall  t;.  Lahb  et  aL         95 

Statement  of  casei 

FnffiT  'Najiovajs  Bank  oi*  Whitehall,  Bespondent,  v.  Jahbs 

Lakb^  et  al.,  AppeUants. 

No  privilege  of  immunity  from  the  usury  laws  of  the  States  is  conferred 
upon  national  "banks  by  the  act  of  Congress  of  1864  (18  Stat,  at  Large, 
99),  and  a  contract  for  a  loan,  made  in  this  State,  with  one  of  these 
<;iganization8,  by  which  it  reserves  a  greater  rate  of  interest  than  seven 
per  cent,  is  void. 

The  provision  of  section  80  of  siud  act,  limiting  the  forfeiture  to  the  inte- 
rest has  reference  only  to  thie  preceding  sentence,  which  prescribes  a 
rate  of  interest  in  those  States  and  Territories  where  no  rate  is  fixed  by 
law.  A  construction  ol  this  provision  which  would  make  it  applicable 
to  contracts  made  in  States  where  the  rate  of  interest  is  regulated,  and 
which  would  bring  it  in  conflict  with  State  laws,  would  render  it  uncon- 
stitutionaL 

The  power  to  create  a  corporation  as  an  appropriate  instrument  for  the 
execution  of  a  constitutional  power  vested  in  the  federal  government, 
only  carries  with  it  authority  to  confer  ui>on  that  corporation  such  privi- 
leges or  immunities  from  State  laws  as  are  necessary  to  enable  it  to  effect 
the  legitimate  national  object  for  which  it  is  created.  No  such  national 
object  requizes  that  national  banks  should  exceed  the  rates  of  interest 
Hxed  by  the  States,  and  no  immunity  from  State  usury  laws  is,  therefore, 
necessary. 

« 

(Argued  April  8, 1872 ;  decided  November  12, 1872.) 

Appbai.  from  judgment  of  Ijhe  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

The  plaintiff  in  this  action  is  a  national  bank  organized 
under  the  act  of  congress  of  June  3, 1864.  The  action  was 
upon  a  promissory  note  against  the  makers  and  indorsers. 
The  defense  set  up  was  usury,  in  corruptly  taking  more  than 
oeyen  per  cent  per  annum  for  the  loan  of  the  money  for 
which  the  note  was  given.  The  judge  at  circuit  held  that 
the  State  laws  against  usury  did  not  apply  to  national  banks, 
and  this  was  affirmed  at  General  Term.  (Beported  below,  57 
Barb.,  429.) 

Z.  j5f  Northrwp  for  the  appellants.  The  contracts  of  national 
banks  are  governed  and  construed  by  State  laws.  (  5  Wal., 
462 ;  National  Bamk  v.  Commonwealth^  9  Wal.,  353,  363.) 
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W.  A.  Beach  for  the  respondent.  National  banks  are  exempt 
from  all  State  interference  tending  to  diminish  or  interrupt 
their  efficiency  as  agents  of  the  federal  government.  {McChd- 
loch  V,  The  State  of  Marylmdy  4  Wheat.,  816 ;  S.  (7.,  4  Con. 
U.  S.  Eep.,  466, 486  j  Osiam  v.  Bank  U.  8.,  9  Wheat.,  Y33 ; 
Va/fh  AUen  v.  The  Assessorsj  3  Wal.,  573 ;  The  People  v. 
The  CommisHonerSy  4t  id.,  244 ;  National  Bank  v.  The  Com- 
monwealthy  9  id.,  353 ;  Thompson  v.  Pao\fio  B.  B.y  id.,  579.) 
The  limit  of  the  forfeiture  for  usury  being  declared,  the 
rule  that  a  contract  prohibited  by  statute  does  not  apply. 
{Benton  v.  Port  Jackeony  17  Barb.,  397;  Griffith  v.  Wdlsy 
3  Benio,  226.)  When  a  statute  confers  a  right,  and  pre- 
scribes adequate  means  of  protecting  it,  the  proprietor  of  the 
right  is  confined  to  the  statutory  remedy.  (  Dudley  y.  May- 
hewy  3  N.  T.,  9;  Smith  v.  Lochwoody  13  Barb.,  209.)  The 
act  of  congress  and  of  the  State  being  in  conflict,  the  former 
must  prevail.  {Zi/vingeton  v.  HwrriSy  11  Wend.,  329 ;  Ha^- 
rington  v.  TrusteeSy  10  id.,  547.) 

Eapallo,  J.  The  contract  on  which  this  action  is  brought 
was  made  in  the  State  of  New  York,  and  its  validity  depends 
upon  the  State  laws,  unless  they  are  in  conflict  with  some 
act  of  congress,  passed  in  pursuance  of  the  Constitution  of 
the  United  States.  Two  questions  have,  therefore,  been  pre- 
sented upon  the  argument : 

1st.  Are  the  provisions  of  the  statutes  of  the  State  of  New 
York,  which  declare  void  all  contracts  reserving  a  greater 
rate  of  interest  than  seven  per  cent  per  annum,  and  preclude 
the  recovery  thereon  of  either  principal  or  interest,  in  con- 
flict with  section  30  of  the  national  banking  law  of  June  30, 
1864;  and, 

2d.  If,  so  far  as  domestic  contracts  with  national  banks 
are  concerned,  that  section  does  purport  to  override  the  State 
statutes,  which  declare  usurious  contracts  void,  is  it  consti- 
tutional i 

No  question  has  been  raised  in  the  case  touching  the  con- 
stitutionality of  any  other  portion  of  the  act. 
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The  first  national  banking  law  was  passed  February  25, 
1803  (12  Statutes  at  Large,  665),  and  the  plaintiff  was  organ- 
ized under  that  act.  The  act  was,  however,  repealed  in 
1864,  and  the  act  of  June  3,  1864  (13  Statutes  at  Large,  99), 
substituted  in  its  place,  and  made  applicable  to  associations 
organized  under  the  former  act.        ^ 

The  leading  object  of  the  establisliment  of  these  banks 
was,  as  expressed  in  the  title  of  the  act  of  1864, ''  to  provide 
a  national  currency  secured  by  a  pledge  of  United  States 
bonds,  and  to  provide  for  the  circulation  and  redemption 
thereof." 

The  act  authorizes  the  formation  of  associations  for  carry- 
ing on  the  business  of  banking,  by  any  number  of  persons, 
not  less  than  five,  who  shall  enter  into  articles  of  association 
and  file  a  certificate  in  the  office  of  the  comptroller  of  the 
currency,  in  the  form  prescribed  by  the  act.  They  thereupon 
become  a  corporation,  and  on  complying  with  certain  condi- 
tions, and  on  the  receipt  of  the  proper  authority  from  the 
comptroller  of  the  currency,  may  commence  the  business  of 
banking. 

These  associations  are  by  the  act  vested  with  the  powers 
usually  contained  in  bank  charters,  and  among  others,  those 
of  having  a  corporate  name,  and  by  such  name  making  con- 
tracts, suing  and  defending  in  any  court  of  law  and  equity  as 
fully  as  natural  persons.  Their  capital  stock  is  raised  by 
individual  subscription,  and  their  business  is  transacted  by 
means  of  the  ordinary  machinery  of  a  corporation,  for  the 
benefit  of  the  shareholders.  They  are  required  to  deposit  with 
the  treasurer  of  the  United  States  a  certain  amount  of  United 
States  bonds,  upon  which  they  receive  from  the  comptroller 
of  the  currency  circulating  notes  to  an  amount  not  exceeding 
ninety  per  cent  of  the  par  value  of  the  bonds  deposited. 
These  notes  they  are  at  liberty  to  use  in  carrying  on  the 
banking  business  for  their  own  benefit. 

Their  principal  office  seems  to  be  to  act  as  vehicles  for  the 
issue  and  circulation  of  a  currency  based  upon  the  credit  of 
the  government.    But  the  government  has  no  concern  with 
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their  business  operations.  The  currency  they  issue  is  pro- 
tected wholly  independently  of  the  result  of  these.  They 
are  made  capable  of  exercising  the  same  rights  as  natural 
persons,  in  making  contracts,  within  their  corporate  powers, 
and  in  appearing  in  courts  of  justice.  They  are  madb  sub- 
ject to  the  supervision  of  the  Comptroller  of  the  currency  of 
the  United  States,  in  respect  to  their  internal  management 
and  afEairs,  but  in  their  authorized  private  dealings  with 
third  parties  they  stand  on  the  same  footing  with  natural 
persons,  and  are  subject  to  the  laws  of  the  States  in  which 
they  transact  their  business.  Their  capital  stock  and  real 
estate  are  subject  to  State  taxation  (section  41),  they  are  sub* 
ject  to  the  jurisdiction  of  the  State  courts  (section  57)  and 
even  to  the  visitorial  powers  of  courts  of  chancery  (section 
54).  They  may  be  selected  as  depositaries  of  the  public 
money,  or  financial  agents  of  the  government  (section  45), 
but  in  so  far  as  their  private  business  and  contracts  are  con- 
cerned, the  act  does  not  assume  to  place  them  upon  any  dif- 
ferent footing  from  natural  persons  selected  by  the  govern- 
ment for  the  performance  of  some  special  public  function,  and 
at  the  same  time  permitted  to  carry  on  a  private  business  on 
their  own  account.  In  so  far  as  the  right  to  carry  on  their 
private  business  is  essential  to  enable  them  to  perform  any 
public  function  authorized  by  the  constitution,  such  right  is 
doubtless  protected  from  State  interference  or  State  prohibi- 
tion. But  no  public  character,  or  privilege  of  immunity  from 
State  laws,  in  respect  of  their  private  dealings,  appears  to 
have  been  conferred  upon  them.  Nor  does  any  interference 
with  State  laws  seem  to  be  embraced  in  the  general  design, 
save  that  of  conferring  upon  these  associations  a  corporate 
existence  within  the  States,  together  with  the  power  to  carry 
on  the  business  of  banking  and  issuing  currency  therein,  not- 
withstanding State  prohibitions  against  that  business,  or  con- 
ditions imposed  upon  its  exercise.  Congress  has  assumed  to 
confer  upon  them  the  power  of  conducting  that  business  sub- 
ject to  the  supervision  of  Federal  instead  of  State  officers ;  but 
|}ot  to  place  the  private  contracts  which  th^J  ^askj  make  withui 
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the  States  on  any  different  footing  from  those  made  within  the 
same  States  by  banks  chartered  by  them,  or  by.  other  persons 
capable  of  contracting. 

This  view  is  sustained  by  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  The  National  Bank  v. 
Commonwealth  (9  Wall.,  362),  where  it  is  said  of  these  banks : 
^'  They  are  subject  to  the  laws  of  the  States,  and  are  governed 
in  their  daily  course  of  business  far  more  by  the  laws  of  the 
State  than  of  the  Union.  All  their  contracts  are  governed 
«nd  construed  by  State  laws.  Their  acquisition  and  transfer 
of  property,  their  right  to  collect  their  debts,  and  their  lia- 
bility to  be  sued  for  debt,  are  all  governed  by  State  law.  It 
is  only  when  a  State  law  incapacitates  them  from  discharging 
their  duties  to  the  government  that  it  becomes  unconstitu- 
tional." 

Such,  then,  being  the  general  scheme  of  the  act,  none  of  its 
subordinate  provisions  should  be  construed  to  exempt  con- 
tracts made  by  these  corporations  from  the  operation  of  a  par- 
ticular State  law,  unless  the  intention  to  do  so  is  so  clearly 
apparent  as  to  leave  no  room  for  doubt.  If,  by  any  reason- 
able construction,  the  provision  now  in  question  can  be  har- 
monized with  the  law  of  the  State,  that  construction  should 
be  adopted. 

The  section  (sec.  30,  of  act  of  June  3,  1864, 13  Statutes  at 
Large,  9)  is  in  these  words : 

'^Section  30.  And  be  it  fiirther  enacted,  that  every 
association  may  take,  receive,  reserve  and  charge  on  any  loan 
or  discount  made,  or  upon  any  note,  bill  of  exchange,  or  other 
evidences  of  debt,  interest  at  the  rate  allowed  by  the  laws  of 
the  State  or  Territory  where  the  bank  is  located,  and  no  more, 
except  that  where  by  the  laws  of  any  State  a  different  rate  is 
limited  for  banks  of  issue,  organized  under  State  laws,  the 
rate  so  limited  shall  be  allowed  for  associations  organized  in 
any  such  State  under  this  act.  And  when  no  rate  i§  fixed  by 
the  laws  of  the  State  or  Territory,  the  bank  may  take,  receive, 
reserve  or  charge  a  rate  not  exceeding  seven  per  centum,  and 
8uoh  interest  may  be  tnken  in  advance,  reckoning  the  days 
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for  which  the  note,  bill  or  other  evidence  of  debt  has  to  run. 
And  the  knowingly  taking,  ^ceiving,  reserving  or  charging  a 
rate  of  interest  greater  than  aforesaid  shall  be  held  and 
adjudged  a  forfeiture  of  the  entire  interest  which  the  note, 
bill  or  other  evidence  of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon,  and  in  case  a  greater  rate  of 
interest  has  been  paid,  the  person  or  persons  paying  the  same, 
or  their  legal  representatives,  may  recover  back,  in  any  action 
of  debt,  twice  the  amount  of  the  interest  thus  paid  from  the 
association  taking  or  receiving  the  same.  Provided,  that 
such  action  is  commenced  within  two  years  from  the  time  the 
usurious  transaction  occurred.  But  the  purchase,  discount  or 
sale  at  not  more  than  the  current  rate  of  exchange  for  sight 
drafts  in  addition  to  the  interest,  shall  not  be  considered  as 
taking  or  receiving  a  greater  rate  of  interest." 

The  construction  of  this  section,  so  &r  as  relates  to  the 
point  now  under  consideration,  depends  wholly  upon  the 
meaning  to  be  attached  to  the  words,  ^^  a  rate  of  interest 
greater  t/um  aforeeaidy^  in  the  third  sentence  of  the  section. 
If  those  words  relate  as  well  to  the  rates  allowed  by  the  laws 
of  the  States  or  Territories  where  the  banks  may  be  located, 
as  to  the  rate  prescribed  by  the  act  in  States  and  Territories 
wherein  no  rate  is  fixed  by  law,  then  it  is  sufficiently  clear 
that  the  consequence  of  taking  a  greater  rate  in  either  case  is 
limited  by  the  act  to  a  forfeiture  of  the  interest.  But  if  we 
should  come  to  the  conclusion  that  those  words  were  nsed 
with  reference  only  to  the  rate  prescribed  in  the  sentence 
immediately  preceding  them,  it  is  equally  clear  that  the  suc- 
ceeding provisions  have  no  relation  to  contracts  made  in 
States  where  the  rate  of  interest  is  regulated  by  law. 

The  grammatical  construction  of  the  section  is  such 
as  to  admit  of  either  construction  and  to  leave  the  mean- 
ing to  be  ascertained  from  the  general  scheme  of  the 
act  and  ^me  of  the  entire  section;  and  from  these  we 
think  the  intention  may  &irly  be  gathered,  of  leaving  all 
contracts,  made  in  States  and  Territories  where  usury  laws 
e?cist,  to  be  dealt  with  according  to  thosQ  Iaws^  and  at  the 
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flame  time  to  impose  restrictions  upon  tiie  corporations  abont 
to  be  created  in  respect  to  the  rate  of  interest  which  they 
maj  charge  in  those  States  and  Territories  whose  internal 
policy  is  such  as  to  leave  the  subject  of  interest  on  money 
firee  from  legislsfcive  regulation. 

In  respect  to  dealings  of  the  national  banks  in  those  States, 
it  was  evidently  deemed  by  congress  impolitic  to  intrust  the 
national  banks  with  the  unrestricted  liberty  in  regard  to  inte- 
rest which  they  would  have  enjoyed  under  the  State  laws. 
Congress,  therefore,  prescribed  a  specific  rate  to  which  the 
banks  should  be  limited  in  those  States ;  and  there  being  no 
State  laws  upon  the  subject,  it  was  necessary  to  accompany 
this  limitation  of  eorporate  power  with  the  qualifications  and 
explanations  which  usually  prevail,  or  in  the  opinion  of  con- 
gress ought  to  prevail,  in  States  where  usury  laws  exist,  and 
also  to  enforce  the  limitation  by  suitable  penalties.  But 
neither  the  rates  of  interest,  nor  the  rules  for  determining 
what  constitutes  usury,  in  the  States  where  usury  laws  exist, 
seem  to  have  been  intended  by  congress  to  be  affected  by 
this  section.  For  instance,  the  question  whether  on  tiie  dis- 
count of  a  note,  the  taking  of  interest  in  advance  shall  con- 
stitute usury,  is  settied  by  the  act  with  reference  to  banks 
located  in  States  having  no  usury  laws,  but  in  others  the  banks 
are  left  subject  to  the  operation  of  the  State  laws  or  decisions. 
The  same  sentence  in  which  the  banks  are  restricted  to  seven 
per  cent  in  States  where  no  rate  is  fixed  by  law,  declares  that 
such  interest  may  be  taken  in  advance.  It  is  obvious,  from 
the  mere  reading  of  the  sentence  in  which  they  occur,  that 
the  words  ^^  such  interest "  refer  only  to  tiie  interest  charge- 
able in  States  having  no  usury  laws,  and  that  the  permission 
to  take  it  in  advance  was  not  int^ided  to  apply,  and  would 
not  avail,  in  a  State  whose  decisions  or  laws  did  not  permit 
it.  The  very  next  sentence  is  the  one  upon  which  this  con- 
troversy arises.  It  declares  the  consequences  of  taking  a 
rate  ^^greaier  than  aforeeaidP  These  words  do  not  necessa^ 
rily  include  the  rates  fixed  by  State  laws,  but  are  fully  satis- 
fied by  being  construed  as  referring  to  the  rate  of  seven  per 
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cent,  taken  in  advance^  which  is  anthorized  by  the  sentence 
immediately  preceding. 

When  congress  was  fitiming  a  nsory  law  for  the  restraint 
of  the  banks  in  States  having  no  snch  laws,  it  was  appropriate 
that  it  should  contain  all  these  provisions ;  but  to  construe  the 
act  as  undertaking  to  remodel  the  usury  laws  of  the  States 
would,  besides  other  grave  objections,  be  inconsistent  with  the 
manifest  purpose  of  the  act  to  subject  the  banks  to  the  local 
policy,  on  the  subject  of  the  interest  of  money,  of  those 
States  where  interest  was  regulated  by  law. 

The  most  rational  construction  of  the  section  seems  to  us 
to  be  that  all  the  provisions  of  the  section  which  follow  the 
one  jBixing  a  rate  of  interest,  where  none  is  fixed  by  law, 
including  the  clause  which  provides  for  a  forfeiture  of  the 
interest  only,  in  case  of  exceeding  the  rate  authorized,  are 
applicable  only  in  States  and  Territories  where  there  are  no 
usury  laws,  and  the  rates  which  the  banks  may  charge  are 
fixed  by  the  act  of  congress.  Those  provisions  explain  and 
enforce  a  restriction  imposed  by  congress  upon  corporations 
of  its  own  creation,  and  do  not  confiict  with  any  State  law. 

The  act  of  1863  contained  a  provision  (section  46)  restrict- 
ing the  banks  to  the  rates  of  interest  established  by  the  State 
laws  for  delay  in  payment  in  the  absence  of  any  contract,  and 
for  exceeding  such  rates  the  act  declared  the  debt  forfeited. 
This  was  a  restriction  upon  the  powers  of  the  banks,  which 
might  deprive  them  of  a  right  of  action  which  the  State  laws 
would  recognize,  and  was  very  different  from  a  provision 
which  should  allow  them  to  recover  upon  a  contract  which 
the  law  of  the  State  declared  void.  It  throws  no  light  on 
the  present  investigation. 

Assuming,  however,  that  the  true  construction  of  section 
SO  of  the  act  of  1864  is,  that  in  all  the  States  the  national 
banks  may  recover  upon  usurious  contracts,  to  the  extent  of 
the  principal,  notwithstanding  State  laws  to  the  contrary,  then 
the  further  question  arises  of  the  constitutionality  of  such  a 
provision.  That  question  also  has  a  bearing  upon  the  ques- 
tion of  construction,  for  if  such  an  interpretation  would  ren- 


1872.]   FiBBT  Nat.  Bank  of  Whitbhall  v.  Lamb  et  aL       103 

Opinion  of  the  Court,  per  Rafallo,  J. 

der  it  Tmoonstitntional,  that  is  another  strong  ground  for 
rejecting  it,  if  possible. 

The  power  of  legislating  npon  the  subject  of  the  validity 
of  private  contracts  made  within  the  States  has  not  been 
granted  by  the  Oonstitution  to  the  general  government, 
but  has  ever  rested  with  the  States.  Each  one  of  them, 
according  to  its  own  notions  of  policy,  and  without  regard 
to  the  views  of  the  others,  has  the  right  to  prohibit 
and  declare  invalid,  within  its  own  borders,  those  contracts 
which  it  deems  opposed  to  public  morals  or  the  wel- 
iare  of  its  citizens.  Each  State  had  this  right  before  the  for- 
mation of  the  general  government  and  it  has  never  been 
fiurrendered.  When  the  people  of  all  the  States  united  in 
framing  that  government  they  carefully  defined  its  powers, 
reserving  to  each  State,  not  merely  ite  separate  organization, 
but  its  sovereignty  over  its  domestic  afiEairs,  granting  to  the 
general  government  only  the  express  powers  enumerated  in 
its  written  charter,  together  with  authority  to  pass  all  laws 
necessary  and  proper  for  the  execution  of  those  enumerated 
powers,  and  in  this  form  was  the  Oonstitution  ratified  by  the 
States. 

If,  for  the  execution  of  any  express  power  vested  in  the 
federal  government,  it  should  become  necessary  to  sanction  or 
prohibit  a  particular  class  of  contracts,  in  opposition  to  the 
laws  of  the  State  where  made,  such  a  measure  would  not 
derive  its  validity  firom  any  power  of'  congress  to  legislate 
upon  the  subject  of  domestic  contracts,  but  solely  from  the 
relation  of  the  measure  to  the  express  power  in  execution  of 
which  it  was  employed,  and  t^e  existence  of  such  relation  is 
'  a  judicial  question.  In  such  a  cr.se  the  legislation  of  the 
State  could  be  made  to  yield  to  that  of  the  general  govern- 
ment, only  to  the  extent  to  which  the  former  constituted  an 
obstruction  to  the  accomplishment  of  the  legitimate  constitu- 
tional end  which  congress  had  in  view. 

Chief  Justice  Chase,  in  the  License  Tcbx  Gaaes  (6  Wall.,  470, 
471),  speaking  of  the  internal  commerce  of  the  States,  says : 
"  Over  this  commerce  and  trade  congress  has  no  power  of 
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regulation  nor  any  direct  control.  No  interference  by  con- 
gress with  the  business  of  citizens  transacted  within  a  State 
is  warranted  by  the  conatitutiony  except  such,  aa  is  strictly 
incidental  to  the  exercise  of  powers  clearly  granted  to  the 
national  legislature."  And  in  the  case  of  The  National  Bunk 
y.  CammonweaUh  (9  Wall.,  362),  it  is  said  that ''  the  agencies 
of  the  federal  government  are  only  exempted  from  State  leg- 
islation so  far  as  that  legislation  may  interfere  with  or  impair 
their  efficiency  in  performing  the  functions  by  which  they  are 
designed  to  serve  that  government.  Any  other  rule  would 
convert  a  principle  founded  alone  in  the  necessity  of  securing 
to  the  government  of  the  United  States  the  means  of  exer- 
cising its  legitimate  powers  into  an  unauthorized  and  unjua- 
tifiable  invasion  of  the  rights  of  the  States." 

Now,  to  apply  these  familiar  principles  to  the  case  in  hand. 
These  banks  are  created  on  the  theory  that  they  are  agents 
of  the  government  for  the  accomplishment  of  certain  purpoaea 
authorized  by  the  constitution.  That  to  enable  them  to  per- 
form their  functions,  it  is  necessary  that  they  should  have  the 
power  of  transacting  within  the  States  a  general  banking 
business  on  their  own  account.  It  is  only  upon  the  theory 
that  this  power  of  transacting  banking  business  is  essential  to 
enable  them  to  perform  their  functions  for  the  government, 
that  the  granting  of  such  a  power  by  congress  can  be  sus- 
tained. 

The  power  to  create  a  corporation  as  an  appropriate  instru- 
ment for  the  execution  of  a  constitutional  power,  does  not 
carry  with  it  authority  to  confer  upon  that  corporation 
unlimited  privileges  or  immunities  from  State  law,  but  only 
such  as  are  necessary  to  enable  it  to  effect  the  l^itimate 
national  objects  for  which  it  is  created.  Speaking  of  this 
power  of  private  dealing,  which  was  contained  in  the  charter 
of  the  National  Bank  of  1816,  Chief  Justice  Mabshall  says : 
^^  Why  is  it  that  congress  can  incorporate  or  create  a  bank  f 
It  is  an  instrument  which  is  ^  necessary  and  proper '  for  car- 
rying on  the  fiscal  operations  of  government.  Can  this  instru- 
ment, on  any  rational  calculation,  effect  its  object  unless  it  be 
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endowed  with  that  faculty  of  lending  and  dealing  in  money 
which  is  conferred  by  its  charter  ?  If  it  can,  if  it  be  as  com- 
petent to  the  purposes  of  government  without  as  with  this 
faculty,  there  will  be  much  difficulty  in  sustaining  that  essen- 
tial part  of  the  charter."  (Oshom  v.  JBank  of  United  States^ 
9  Wheat.,  861.) 

Now,  if  it  had  been  necessary  or  proper,  for  the  purpose  of 
enabling  these  banks  to  effect  their  national  objects,  that  they 
should  have  power  to  charge  interest  in  excess  of  the  rates 
allowed  by  the  States  where  they  should  be  located,  and 
congress  had  accordingly  conferred  it,  and  it  were  held  to  be 
a  valid  power,  then  aU  State  laws  which  impose  penalties  for 
exceeding  those  rates,  or  obstructed  the  enforcement  of  con- 
tracts by  which  they  were  exceeded,  must  give  way,  but 
solely  for  the  reason  that  they  would  obstruct  the  exercise, 
by  an  agent  of  the  government,  of  a  power  necessary  to  the 
accomplishment  of  a  legitimate  national  object.  But  in  this 
case  congress  has  not  undertaken  to  confer  any  such  power. 
On  the  contrary,  it  has  expressly  limited  the  banks  to  the 
rates  fixed  by  the  States. 

This  is  conclusive,  that  no  national  object  requires  that  the 
banks  should  exceed  them.  The  laws  of  the  States,  which 
avoid  contracts  in  which  those  rates  are  exceeded,  do  not 
therefore  obstruct  or  impede  these  agents  of  the  government 
in  doing  anything  which  the  public  interests  require  that  they 
should  do,  or  which  they  are  authorized  to  do.  They  affect 
simply  their  private  interests  and  preclude  them  from  enforc- 
ing contracts  made,  not  in  behalf  of  the  government,  but  in 
their  own  private  business,  and  which  they  are,  by  the  law 
of  their  creation,  not  only  unauthorized  to  make,  but  are 
expressly  prohibited  from  making.  The  foundation  for  any 
congressional  interference  with  the  laws  of  the  States,  for  the 
purpose  of  protecting  these  institutions  against  the  conse- 
quences of  making  such  contracts,  entirely  fails. 

It  may  be  that  the  provisions  of  the  act  of  congress  are 
more  reasonable  and  politic  than  those  of  the  State.  In  the 
opinion  of  many,  the  State  laws  are  unduly  severe,  and  in  the 
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opinion  of  many  otheiB  all  laws  restricting  parties  from  agree- 
ing upon  the  rate  of  interest  are  inexpedient.  But  these  con- 
siderations 'Wbnld  not  authorize  congress  to  intervene,  either 
directly  or  indirectly,  by  modifying  State  laws  in  favor  of  the 
agents  of  the  government  in  their  private  transactions,  when 
the  State  laws  do  not  interfere  with  any  functions  which  these 
agents  were  to  perform  for  the  government.  It  is  not  com- 
petent for  congress  to  say,  in  the  same  breath,  "  the  duties 
which  our  agent  is  to  perform  for  the  government  require 
only  that  he  should  be  permitted  to  transact  his  own  business 
for  his  own  benefit,  in  accordance  with  the  same  laws  which 
govern  citizens  or  corporations  of  the  State,  but  as  some  of 
the  State  laws  are  in  our  judgment  too  harsh  in  prescribing 
the  consequences  of  their  violation,  we  will  modify  them  in 
our  agent's  behalf  in  that  respect." 

There  would  be  no  more  logic  in  this  than  in  an  act  which 
should  modify  the  criminal  law  of  a  State  in  favor  of  a  gov- 
ernment officer  who  should  commit  a  crime  while  acting 
outside  of  his  official  duty. 

It  is  a  delicate  and  responsible  task  to  endeavor  to  draw 
the  line  between  the  powers  of  the  general  and  State  govern- 
ments, especially  when  the  implied  powers  ol^  the  former  are 
invoked.  But  when  a  case  involving  such  an  inquiry  is  in  a 
regular  and  legal  manner  presented  to  a  court  for  adjudica- 
tion, it  has  no  alternative  but  to  decide  it.  In  doing  so, 
great  care  should  be  taken  not  to  adopt  too  contracted  a  view 
of  the  incidental  powers  necessary  for  the  proper  exercise  of 
the  functions  of  the  national  government,  upon  which  we 
rely  for  protection  in  onr  external  relations  and  the  inter- 
course  between  the  States.  But  equal  care  should  be  exer- 
cised not  to  sustain  an  undue  extension  of  those  powers  by 
resorting  to  over-strained  and  fanciful  relations,  for  the  pur- 
pose of  connecting  matters  which  in  fact  appertain  to  the 
internal  commerce  or  affairs  of  the  States  with  national 
objects,  and  thus  undermining  that  independence  of  the 
States  in  respect  to  their  domestic  concerns  which  is  reserved 
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to  them  by  the  ConBtitution,  and  was  one  of  the  essential 
conditions  of  the  union. 

The  durability  of  the  existing  national  organization  must 
depend  upon  the  good  &ith  with  which  control  is  accorded 
to  each  department  within  its  own  sphere,  and  encroach- 
ments by  either  upon  the  other  are  avoided.  Efforts  to 
hamper  or  obstruct  the  national  government  in  the  exercise 
of  its  legitimate  functions,  or  to  extend  its  authority  beyond 
its  proper  limits,  are  alike  violations  of  the  Constitution,  and 
perilous  to  the  true  interests  of  the  nati^on.  To  license  indi- 
viduals or  self-constituted  corporations,  wielding  large  capitals 
and  scattered  throughout  the  land,  to  transact  business  in  the 
States,  free  from  the  operation  of  the  laws  governing  their 
domestic  commerce,  especially  in  the  absence  of  any  author- 
ized national  object  to  which  the  granting  of  such  an  exemp- 
tion is  a  necessary  auxiliary,  would,  in  our  judgment,  be  so 
manifest  an  excess  of  the  power  confided  to  the  national 
legislature,  as  to  require  that  the  enactment  be  pronounced 
unconstitutional. 

According  to  what  seems  to  us  the  proper  construction,  no 
such  excess  of  power  has  been  attempted  in  the  section  under 
consideration.  tBut,  whichever  constiniction  be  finally 
adopted,  our  conclusion  is  that  the  defense  of  usury  under 
the  laws  of  the  State  of  Kew  York  was  available  to  the 
defendants  in  this  action,  and  that,  therefore,  the  judgment 
appealed  from  should  be  reversed. 

A  new  trial  should  also  be  ordered,  with  costs  to  abide 
the  event. 

All  concur. 

Judgment  reversed. 
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Herman  Yon  Kelleb,  Appellant,  v.  Hebman  Sohuluno 

et  aL,  Bespondents. 

S.  sold  to  H.  &  A.  8.  &  Co.  a  stock  of  goods.  It  was  agreed  TerbaUy  that 
S.  should  have  a  one-thirdxinterest  in  the  proceeds  of  sale  in  excess  of 
$275,000.  This  interest  he  offered  to  sell  for  |20,000  to  E.,  who  agreed 
to  purchase.  No  money  was  paid  by  E.,  and  no  evidence  of  the  inte- 
rest of  S.  was  received  by  him.  The  only  memoranda  made  in  writing 
were  contained  in  two  letters,  both  directed  and  delivered  to  H.  &  A. 
S.  &  Co. ;  one,  signed  by  K,  directii^  that  firm  to  credit  S.  with 
$20,000  and  charge  the  same  to  him,  and  stating  that  in  consideration 
thereof  S.  would  authorize  them  to  transfer  to  his  (E.'s)  credit  all  the 
interest  of  S.  in  the  proceeds ;  the  other,  signed  by  S.,  directing  them  to 
transfer  all  his  interest  to  K.,  in  accordance  with  E.'s  letter  (which  was 
inclosed),  and,  in  consideration  thereof,  directing  them  to  credit  his 
account  $20,000  to  the  debit  of  E.  H.  &  A.  8.  &  Co.  wens  not  indebted 
to  E.,  and  had  no  property  or  securities  of  his  in  their  hands.  They 
had  agreed  to  loan  him  the  money  and  credit  it  to  S. ;  of  this  it  did  not 
appear  S.  had  any  knowledge.  One  of  the  firm  verbally  acknowledged 
the  receipt  of  the  letters,  and  stated  the  assent  of  his  firm  to  the  agree- 
ment. H.  &  A.  S.  &  Co.  were  the  bankers  of  S.,  which  was  known  to 
E.  They  did  not  credit  S.  with  the  $20,000.  Two  days  after  the  let- 
ters were  written,  8.  repudiated  the  arrangement,  and  demanded  back 
the  papers.  8ome  days  subsequently,  by  contract  in  writing,  H.  &  A.  8. 
&  Co.  agreed  to  pay  to  8.  one-third  of  the  proceeds  of  sale  over  $276,- 
000.  Nothing  was  ever  done  by  E.  or  H.  ^  A.  8.  &  Co.  toward  paying 
8.  for  his  interest  The  goods  were  subsequently  sold,  and  the  interest 
of  8.  ascertained  to  be  over  $100,000. 

In  an  action  by  E.  to  recover  this  interest,— JSeZtf,  that  the  only  legal  evi- 
dence of  the  agreement  between  8.  &  E.  was  that  embodied  in  the  let- 
ters ;  that  neither  the  prior  negotiations  between  them,  nor  the  arrange- 
ment between  E.  and  H.  &  A.  8.  &  Co.,  could  be  resorted  to,  to  modify 
or  explain  these  letters. 

Also  hM  (RapaIjLO,  J. ,  dissenting),  that  the  signing  and  delivery  of  the  let- 
ters did  not  transfer  the  interest  of  8.,  if  any  existed  at  the  time ;  that  the 
giving  him  credit  in  his  account  upon  the  books  of  the  firm  for  the  $20,000 
was  a  condition  precedent  to  such  transfer,  and  no  such  credit  having 
been  given,  it  was  not  transferred.  But,  further,  that  8.  had  no  interest 
or  valid  claim  against  H.  &  A.  8.  &  Co.  at  the  time  the  letters  were  written, 
and  that  he  was  not  estopped  from  raising  the  question,  inasmuch  as  EL 
never  advanced  anything  or  incurred  any  liability  upon  the  faith  that 
there  was  such  an  interest. 

(Argued  June  14, 1872;  decided  November  12, 1872.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  first  judicial  deparment^  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee, 
and  granting  a  new  trial. 

On  the  4th  day  of  August,  1868,  the  defendant,  Herman 
Schulting,  was  the  owner  of  a  stock  of  goods,  and  on  that 
day  sold  the  same  to  the  firm  of  H.  &  A.  Stursberg  &  Co. 
for  the  sum  of  $225,000.  At  the  same  time  it  was  verbally 
agreed  between  them  that  Schulting  should  have  one-third  of 
the  profits  which  might  be  realized  from  the  sale  thereof, 
after  deducting  therefrom  the  sum  of  $275,000. 

On  the  8th  of  August,  1868,  the  defendant,  Schulting,  in 
consideration  of  the  sum  of  $20,000  being  placed  to  his 
credit  in  the  house  of  H.  &  A.  Stursberg  &  Co.,  agreed  to 
transfer  to  the  plaintiff  all  his  share  and  interest  in  the  profits 
to  be  realized  out  of  the  sale  of  the  whole  stock  which 
Messrs.  Stursberg  &  Co.  had  bought  of  him.  Nothing  was 
paid  down,  and  no  evidence  of  the  interest  of  Schulting  was 
received  by  the  plaintiff.  The  written  evidence  of  the  con- 
tract consists  of  two  letters,  in  these  words : 

"  New  To(ek,  August  8th,  1868. 
^'  Messrs.  H.  &  A.  Stussbebg  &  Co. : 

"  GfiinLEMEN. — Please  give  Herman  Schulting  credit  for 
the  sum  of  twenty  thousand  dollars  ($20,000),  U.  S.  C,  and 
charge  the  same  to  me. 

^^  In  consideration  of  the  above,  Mr.  Herman  Schulting  will 
authorize  you  to  transfer  to  my  credit  all  his  share  and  inte- 
rest in  the  profits  which  may  be  realized  upon  the  whole 
stock  which  you  bought  of  him  under  the  date  of  4th  inst. 

"  Tours,  very  respectfully, 

"HEEMAN  VON  KELLER." 

*  "  New  Tobk,  August  8^A,  1868. 
'^Messrs.  H.  &  A.  Stubsbebg  &  Co. : 

"  Gsm^LEHEN. — Li  accordance  with  the  enclosed  letter  of 
Mr.  Herman  Yon  Keller,  you  will  please  transfer  to  his  credit 
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all  my  share  and  interest  in  the  profits  to  be  realized  out  of 
th^  sale  of  the  whole  stock  which  yon  bonght  of  me  under 
the  date  of  the  4th  inst. 

'^  In  consideration  of  the  above  transfer  you  will  please 
credit  to  my  account  the  sum  of  ($20,000)  twenty  thousand 
dollars,  TJ.  S.  C,  to  the  debit  of  Mr.  Von  Keller. 

"  Yours,  very  respectfully, 

«fl.80HirLTING." 

The  said  papers  were  executed  about  three  o'clock  in  the 
afternoon  of  the  8th  of  August,  which  was  Saturday. 

Immediately  after  they  were  signed,  both  were  sent  by 
Schulting  to  the  Stursbergs.  Herman  Stursberg  afterward 
verbally  acknowledged  the  receipt  thereof  to  the  plaintiff,  and 
verbally  stated  the  assent  of  his  firm  to  the  agreement,  and 
the  papers  were  deposited  in  the  safe  of  the  Stursbei^. 

The  Stursbergs  did  not  owe  plaintiff  any  money  when  the 
papers  were  signed,  nor  did  he  place  any  property  or  securi- 
ties belonging  to  him  in  their  possession. 

Nor  did  he  offer  or  tender  them  said  $20,000  in  money,  or 
any  securities  for  the  same. 

Herman  Stursberg,  before  the  making  of  the  agreement  and 
the  signing  of  the  papers  by  Von  Keller  and  Schulting,  ver- 
bally promised  that  his  firm  would  lend  the  plaintiff  the  sum 
of  $20,000  to  make  such  purchase,  and  would  credit,  or  deposit 
it  to  the  credit  of  Schulting  in  case  the  purchase  was  com- 
pleted and  the  writing  signed,  and  would  hold  the  plaintiff 
debtor  to  them  for  such  credit  or  deposit.  Said  firm  were 
Schulting's  bankers,  and  he  kept  an  account  with  them  as 
such.  They,  however,  did  not  advance  the  money  to  plain- 
tiff or  Schulting,  and  did  not  credit  the  latter  with  the 
$20,000. 

On  Monday,  August  10th,  Schulting  demanded  of  the 
Messrs.  Stursberg  &  Co.  the  two  letters  which  constituted 
the  agreement  between  him  and  the  plaintiff,  refusing  to  abide 
by  such  agreement.  On  the  18th  August,  Schulting  and  H. 
and  A.  Stursberg  &  Co.  entered  into  a  written  agreement,  by 


1872.]  Yos  Ebllxb  V,  ScHULTiKG  et  al.  HI 


Statement  of  case. 


which  among  other  things  the  latter  agreed  to  account  and 
pay  to  the  former  one-third  of  all  the  profits  realized  apon 
the  sale  of  the  goods  over  the  sam  of  $275,000. 

The  stock  of  goods  realized  $576,981.86. 

The  plaintiff  never  tendered  the  $20,000  in  money  to 
Schulting,  nor  has  he  ever  paid  the  same.  He  demanded  of 
the  Stm'sbergs  an  account  of  the  sale  of  said  goods  and  their 
proceeds,  and  the  payment  to  him  of  one-third  of  such  pro- 
ceeds over  and  above  $275,000,  which  was  refused. 

The  referee's  conclusions  of  law  were  as  follows : 

1.  That  by  the  letter  or  writings  of  the  8th  of  August, 
1868,  the  defendant,  Schulting,  made  to  the  plaintiff  an  abso- 
lute assignment  of  all  his  interest  in  the  fund  in  question. 

2.  That  upon  the  execution  and  delivery  of  such  letter  or 
writings,  the  plaintiff  became  and  has  since  continued  to  be 
the  owner  of  one-third  of  the  net  proceeds  over  $275,000  of 
the  goods  conveyed  by  Schulting  to  the  Stursbergs,  and  since 
sold  by  them  for  $576,081.86. 

3.  That  the  plaintiff  is  entitled  to  an  accounting  from  the 
defendants,  Stursberg,  and  the  account  having  been  stated 
and  agreed  upon,  is  entitled  to  payment  of  the  sum  of 
$100,660.62,  one-third  of  the  excess  of  said  $576,981.86  over 
$275,000. 

4.  That  judgment  be  entered  accordingly  in  favor  of  the 
plaintiff,  directing  the  defendants,  Hermann,  Albert  and 
Robert  Stursberg  to  pay  to  him  the  sum  of  .$100,660.62. 

And  that  no  costs  be  recovered  by  either  party  to  this 
action  out  of  the  fund  or  against  any  other  party. 
Judgment  was  entered  accordingly. 

W.  W.  Matfarland  for  the  appellant.  The  court  can  look 
into  the  evidence  for  the  purpose  of  construing  the  findings. 
(Spencer  v.  BaUoUy  18  N.  T.,  883.)  It  was  not  necessary 
that  the  engagement  of  the  Stursbergs,  to  give  the  credit  to 
Schulting,  should  be  in  writing.  (  Chapm  v.  MerriU,  4  Wend. , 
657 ;  MaUoryy.  OiUett^  21 N.  Y.,  412.)  In  the  case  of  ascer 
tained  chattels  tangible,  it  is  the  contract  of  sale  that  trana 
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fers  the  title,  not  the  delivery  of  poBseBBion.  (2  Kent's  Com., 
492;  Ohittj  on  Oont,  39S,  894;  Oh/phcmt  v.  Bdker^  5 
Denio,  382 ;  Long  on  Sales,  42 ;  Brown  on  Sales,  713 ;  Dixon 
V.  Tatesj  2  Nev.  &  M.,  202 ;  Si/mmons  v.  Swift,  5  B.  &  Cr., 
862  ;  Farlmg  v.  Baxter,  6  id.,  362 ;  EUiot  v.  Pyhus,  4  M. 
&  S.,  389 ;  Bloxam  v.  Scmdera,  4  B.  &  Or.,  941 ;  WWiera  v. 
Ludys,  4  Camp.,  237;  WUmshurst  v.  Bowker,  2  M.  & 
Granger,  882 ;  Pothier  on  Sales,  308,  809  ;  2  Boss  Lea.  Ca., 
481 ;  Code  Napoleon,  art.  1583 ;  Code  of  Louisiana,  art. 
2431.)  If  actual  possession  of  the  thing  sold  is  retained  bj 
the  seller,  he  has  a  lien  or  special  property  in  the  thing,  in 
the  nature  of  the  special  property  of  a  pledgee,  but  nothing 
more.  {Page  v.  Cowayee  E&uljee,  1 E.  L.  P.,  Privy  Council 
Appls.,  144,  145 ;  Chitty  on  Contr.,  394  ^  aeq.  /  Mar- 
tindaie  v.  Smith,  1  Ad.  &  E.,  889 ;  Benjamin  on  Sales,  218, 
219,  563,  584,  694,  624,  660.)  Notice  to  the  debtor  is  not 
necessary  for  the  purpose  of  transferring  title  to  a  debt  to  an 
assignee.  (2  Boss  Leading  Cases,  578 ;  Mmr  v.  Sehenck 
<b  Robinson,  3  Hill,  228;  Bichafrdson  v.  Amaworth,  20 
How.  Pr.,  530.)  The  latter  fixed  the  money  as  soon  as  shown 
the  Stursbergs.  ( YeaHes  v.  Orcves,  1  Vesey,  281.)  Their 
acceptance  was  not  required  to  be  in  writing.    {PUham  v. 

Van  Mierop,  3  Bur.,  1669 ;  Banmey  v.  Worthmgtan,  87  N. 
T.,  115  ;  Barley  v.  Johnson,  9  Cowen,  .117.)  If  a  credit  to 
Schnlting  was  requisite,  its  not  being  done  was  caused  by  his 
attempted  repudiation  of  the  contract,  and  this  excuses  from 
strict  compliance.  (  WHliams  v.  The  Bank  of  the  United 
States,  2  Peters,  101 ;  Comyn's  Dig.,  Title  Condition,  L.  6 ; 
Coke  Littleton,  206,  a;  Bacon's  Abridgment,  Title  Condi- 
tion, Q. ;  Viner's  Abridgment,  Title  Condition,  G. ;  Chitty 
on  Contracts,  811 ;  Shaw  v.  fftird,  3  Bib.,  872 ;  JUarshaU  v. 

Oraig,  1  id.,  379 ;  Borden  v.  Borden,  5  Mass.,  69 ;  Whitney 
V.  Spencer,  4  Cowen,  39 ;  Alston  v.  Herring,  11  Exch.,  830 ; 
Benjamin  on  Sales,  422,  428 ;  Sndthy.  Z^tot^,  24Conn.,  624; 
S.  C,  26  id.,  110 ;  JBbtham  v.  East  India  Bank,  1  Term 
Beports,  638 ;  Domat,  §§  198,  196,  220 ;  1  Evans'  Pothier, 
207,  208 ;  Mustin  v.  Gladstone,  6  Q.  B.,  698.)    This  court 
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can  modify  judgment  and  deduct  the  $20,000.  {Chrysler  v. 
Benois,  48  N.  T.,  216 ;  Warjidd  v.  Craig,  4  Keyes,  464 ; 
CoAer  v.  Shvpmom^  35  N.  Y.,  633 ;  Michigan  v.  Phcmia  Banky 
83  N.  T.,  29.) 

C.  Bainhridge  Smith  for  the  respondent,  Schulting.  The 
two  letters  of  August  8th  did  not  constitute  a  sale  of  the  pro- 
perty in  question.  (Ohitty  on  Contracts,  749  [646] ;  Parsons* 
Mer.  Law,  48,  and  note ;  Mire*  v.  Solehay,  2  Mod.,  242 ; 
Long  on  Sales,  187,  188 ;  Payne  v.  ShadhcU,  1  Camp.,  427 ; 
Coplamd  v.  Bosquety  4  "Wash.  [C.  C.  K.],  688 ;  JSjnmtz  v. 
Rarty  17  Lid.,  829 ;  2  Pars,  on  Con.,  38,  40 ;  Story  on  Con., 
§16;  Pars,  on  Sales,  §  246.)  Conditions  may  be  implied 
where  none  are  expressed.  (2  Pars,  on  Con.,  1st  ed.,  88,  40  • 
Tipton  V.  Feitner,  20  N.  T.  R.,  423 ;  Orant  v.  Johnsonj  6  id., 
247;  Parmelee  v.  The  Oswego  and  S.  B.  B.  Co.,  6  id.,  74; 
Sdden  v.  Prvngle,  17  Barb.,  468;  Story  on  Sales,  §  263.) 
Where  a  sale  of  merchandise  has  taken  place  and  the  delivery 
is  conditional,  the  purchaser  acquires  no  right  to  the  property 
if  the  condition  is  not  performed.  {Haggeriy  y.  PdbnuTy  6 
John.  C.  R.,  437 ;  Ked&r  v.  Fidd,  1  Paige  R.,  312 ;  Bussell 
vtMinory  22  Wend.,  669 ;  Downer  v.  Thompson,  2  Hill,  137 ; 
Zevon  y.  Smith,  1  Den.,  671 ;  Jessap  v.  Miller,  1  Keyes,  321 ; 
Fries  t.  Bider,  24  N.  T.,  867 ;  BaUard  y.  Burgett,  40  id., 
314.)  So  long  as  any  act  remains  to  be  done  by  the  seller  or 
buyer  before  the  delivery,  the  property  does  not  pass.  {Dovy 
ner  y.  Thompson,  2  Hill,  137 ;  Joyce  y.  Adams,  8  N.  Y.,  291 ; 
McDonalds.  HewiU,  16  J.,  849 ;  Olyphxmt  y.  Baker,  6  Den., 
879 ;  Chofpmam,  y.  Potter,  1  Hilt.,  866.)  The  performance  of 
a  condition  precedent  mu^t  be  averred  and  proved.  {Dwriham 
V.  Petbee,  8  N.  T.,  608 ;  Lei^  v.  Jefmett,  1  Kern.,  463 ;  Tvpton 
V.  F&Uner,  20  N.  T.,  428 ;  Payne  v  Lansing,  2  Wend.,  626 ; 
Johnson  v.  Wygant,  11  id.,  48 ;  KeUy  v.  Upton,  6  Duer,  336 ; 
Oakley  v.  Morton,  1  Kern.,  26 ;  Garvey  v.  Fowler,  4  Sand., 
665 ;  Clark  v.  OrandaU,  27  Barb.,  78 ;  Hdlme»  v.  Holmes,  6 
Seld.,  626 ;  Smiih  v.  Brown,  17  Barb.,  431 ;  Ha^  v.  Peet, 
23  id.,  676 ;  CramdaU  v.  Clark,  7  id.,  169 ;  Baldvnn  v.  Mrmn, 
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2  Wend.,  399 ;  Code  of  Proc.,  §  162 ;  Eutohings  v.  McJUudj 
1  Ham.,  16;  Fries  v.  JSider,  24  N.  T.,  867;  Woodruff  v. 
Water  P.  Go.^  2  Stock.,  487 ;  Bichardaon  v.  Ford,  14  HI., 
332.)  The  $20,000  not  being  placed  to  Schulting's  credit, 
there  was  a  total  failare  of  consideration.  {Sherman  v.  White^ 
How.  Ap.  Oasee,  69 ;  AnJu^r  v.  Zehy  5  Hill,  200 ;  Brabine  y. 
ffyde,  30  N.  Y.,  266 ;  MarHn  v.  AUeriy  8  Keyea,  498.) 

D.  Pratt  for  the  respondents,  H.  Stnrsberg  et  al.  It  was 
not  competent  to  prove  verbal  arrangements  changing  the 
terms  of  the  writings.  (  Van  JToetrander  v.  Beedy  1  Wend., 
424 ;  Erwin  v,  Sa/ndere^  1  Oow.,  249 ;  Wo^fe  v.  Myers^  3 
fiand.,7;  W(m^MY.Mvmmy6^.Y.^^^9*,  SotmUey.  Orif- 
fithy  12  id.,  509 ;  Dargin  v.  Ireland^  14  id.,  822.)  On  sale 
of  goods  for  cash  vendor  can  reclaim  after  delivery  in  case  of 
nonpayment.  (Palmer  v.  Hand^  3  J.  B.,  485 ;  Haggerty  v. 
Paimer,  6  J.  Oh.  R,  437 ;  Keder  v.  FeeU^  1  Paige,  412 ; 
BiieeeU  v.  MenoTy  22  Wend.,  659 ;  Downer  v.  Thompaony  2 
Hill,  137 ;  Leoon  ▼.  Smithy  1  Denio,  571 ;  Jeeeop  v.  MiUery 
1  Keyes,  221 ;  Pearaon  v.  Hoagy  47  Barb.,  243 ;  Kdley  v. 
UptoHy  5  Denio,  836 ;  Fleemam,  v.  McKeam^y  25  Barb.,  474 ; 

(TAi^^w/ift  V.  Hungerfordy  42  id.,  177 ;  Morris  v.  Bexfardy 
18  K.  Y.,  552.)  The  performance  of  a  condition  precedent 
must  be  averred  and  proved.  {Dunham  v.  PeUery  8  N.  Y., 
609 ;  Lester  v.  Jennetty  11  id.,  453 ;  TVp^em  v.  Futnery  20 
id.,  423.)  An  order  must  be  absolute,  of  and  for  a  sufficient 
consideration  to  transfer  a  fund  in  the  hands  of  another. 
{JUTorton  v.  Naylor,  1  Hill,  82 ;  Hayt  v.  Story y  8  Barb.,  262.) 
An  actual  entry  of  the  credit  on  the  books  of  the  Stursbergs 
waa  necessary.  (Clark  v.  Tuchery  2  Sand.,  157 ;  Ely  v. 
Ormsh/y  12  Barb.,  670,  appealed  in  Court  of  Appeals ;  Art- 
eher  v.  Lehy  6  Hill,  200 ;  Brdbvn  v.  Hydsy  80  Barb.,  266 ; 

Walker  v.  Herseyy  16  Mees.  &  Wels.,  301.) 

Oboveb,  J.  The  large  amount  involved  in  this  action,  the 
difference  as  to  the  law  applicable  to  the  facts  found  between 
the  learned  referee  and  the  General  Term  of  the  Supreme 
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Court,  and  the  &ct  that  the  judgment  of  this  conrt  will  be 
the  final  determination  of  the  rights  of  the  parties,  impose 
upon  the  court  the  duty  of  a  careful  examination  of  all  the 
questions  properly  presented  for  review  here.  The  excep- 
tions taken  to  the  legal  conclusions  drawn  by  the  referee 
from  the  facts  found,  present  the  question  whether,  assuming 
the  truth  of  all  such  facts,  the  plaintiff  was  legally  entitled  to 
recover  anything  against  the  defendants  or  either  of  them. 
The  alleged  purchase  by  the  plaintiff,  of  the  defendant 
8chulting,  of  his  right  to  one-third  of  the  money  arising 
upon  the  sale  of  a  large  stock  of  goods,  shortly  before  trans- 
ferred by  8chulting  to  the  Stursbergs,  over  and  above 
$276,000,  lies  at  the  foundation  of  the  action.  If  the 
plaintiff  had  legally  acquired  the  right  to  this  money, 
he  was  entitled  to  a  judgment.  If  he  did  not  acquire 
this  right,  judgment  should  have  been  given  by  the  referee 
dismissing  the  complaint  as  to  all  the  defendants. 

Section  82,  R.  S.,  186,  |m>vides  diat  every  contract  for  the  sale 
of  any  goods,  chattels  or  things  in  action,  for  the  price  of  fifty 
dollars  or  more,  shall  be  void,  unless,  first,  a  note  or  memoran- 
dum of  such  contract  be  made  in  writing,  and  be  subscribed  by 
the  parties  to  be  charged  thereby,  or,  second,  unless  the 
buyer  shall  accept  and  receive  part  of  such  goods  or  the 
evidences,  or  some  of  them,  of  such  things  in  action,  or, 
third,  unless  the  buyer  shall  at  the  time  pay  some  part  of  the 
pc(rchase-money.  The  contract  in  question  must,  to  be  valid, 
-have  been  made  in  conformity  with  this  statute.  Schulting's 
right  to  the  money  was  a  thing  in  action  within  its  meaning, 
llie  price  was  $20,000.  Nothing  was  paid  at  the  time 
by  the  plaintiff  Schulting.  The  plaintiff  did  not  at  the 
time  accept  or  receive  from  Schulting  any  of  the  evi- 
dences of  the  thing  in  action.  This  shows  that  the  finding 
by  the  referee,  that  on  the  6th  of  August,  Schulting  ver- 
bally offered  to  sell  the  said  interest  to  the  plaintiff  for 
$20,000,  and  that  the  plaintiff  verbally  accepted  such 
offer,  and  what  the  plaintiff  said  to  Schulting  about  having 
the  money  at  once,  and  the  reply  of  Schulting  thereto,  must  be 
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regarded  as  wholly  immaterial.  These  facts  did  not  consti- 
tate  a  valid  bargain  for  the  sale  of  the  right  to  the  money,  nor 
was  it  competent  to  consider  them  to  aid  the  constmction  of 
the  papers  at  that  time  executed  by  them.  The  papers  so 
executed,  are  the  only  competent  evidence  of  the  contract. 
These  papers  were  letters  signed  the  one  by  the  plaintiff,  and 
the  other  by  Schnlting,and  each  addressed  to  E.  &  A.  Sturs- 
berg  &  Go.  The  one  signed  by  the  plaintiff  was  as  follows : 
^^  Gentlemen,  please  give  Herman  Schnlting  credit  for  the  sum 
of  ($20,000)  twenty  thousand  dollars,  U.  S.  0.,  and  charge 
the  same  to  me.  In  consideration  of  the  above,  Mr.  Herman 
Schulting  will  authorize  you  to  transfer  to  my  credit  all  his 
share  and  interest  in  the  profits  upon  the  whole  stock  which 
you  bought  under  the  date  of  the  4th  inst."  That  signed  by 
the  defendant  was  as  follows:  ^'Gentlemen,  in  accordance 
with  the  inclosed  letter  of  Herman  Yon  Keller,  you  will 
please  to  transfer  to  his  credit  all  my  share  and  interest  in 
the  profits  to  be  realized  out  of  the  sale  of  the  whole  stock 
which  you  bought  of  me  under  the  date  of  the  4th  inst.  In 
consideration  of  the  above  transfer,  you  will  please  credit 
my  account  with  the  sum  of  ($20,000)  twenty  thousand  dol- 
lars,  U.  S.  0.,  to  the  debit  ofMr.  Von  Keller."  These  letters 
were  dated  the  8th  of  August,  1868,  and  were  at  the  time  of 
their  execution  (Saturday  afternoon)  inclosed  in  an  envelope, 
addressed  to  the  Messrs.  Stursberg  and  forwarded  to  that  firm. 
The  referee  further  finds  that  the  Stursbergs  were  aware  that 
the  plaintiff  was  negotiating  with  Schulting  for  the  purchase  of 
this  interest  in  the  proceeds  of  said  property,  and  before  the 
papers  were  signed  the  same  were  shown  and  their  contents 
known  to  Herman  Stursberg,  one  of  the  partners  of  the  finn, 
and  he  approved  thereof.  That  the  defendant,  Herman 
Stursberg,  at  the  same  time,  and  before  the  making  of  the 
agreement  and  signing  of  the  papers  by  Yon  Keller  and 
Schulting,  verbally  promised  that  the  said  firm  would  lend 
the  plaintiff  the  sum  of  $20,000  to  make  such  purchase,  or 
would  credit  or  deposit  to  the  credit  of  Schulting  said  $20,000 
in  case  the  purchase  was  completed  and  the  writings  signed, 
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and  wonld  bold  the  plaintiff  debtor  to  them  for  snch  credit  or 
deposit.  There  was  no  finding  that  Schalting  knew  anything 
abont  these  latter  facts  or  evidence  given  tending  to  show 
that  he  had  any  snch  knowledge.  They  were  not,  therefore, 
extrinsic  fiEicts,  within  the  knowledge  of  the  parties,  at  the 
time  of  signing  the  letters ;  and  even  if  susceptible  of  famish- 
ing any  aid  in  their  constrnction,  cannot  be  resorted  to  for 
that  purpose.  The  referee  further  finds  that  the  letters  were 
signed  about  three  o'clock  in  the  afternoon  of  Saturday,  and 
were  immediately  after  sent  by  Schulting  to  the  Sturabergs, 
who  received  the  same  and  placed  them  in  their  safe,  and  that 
Herman  Stursberg  afterward  verbally  acknowledged  the 
receipt  thereof  to  the  plaintiff,  and  verbally  stated  the  assent 
of  his  firm  to  the  agreement  The  referee  further  found  that 
the  Stursbergs  did  not  owe  the  plaintiff  anything  when  the 
papers  were  signed,  nor  did  he  place  any  property  or  securi- 
ties belonging  to  him  in  their  hands.  That  he  never  paid 
them  anything,  or  offered  so  to  do,  or  gave  them  any  security. 
That  the  Stursbei^  did  not  advance  the  money  to  the  plain- 
tiff or  to  Schulting,  and  did  not  credit  Schulting  with  $20,000 
on  their  books,  or  do  anything  in  respect  to  the  advance  or 
credit  after  the  interview  hereinafter  stated.  That  at  an  early 
hour  on  Monday  morning,  the  10th  of  August  (the  morning 
after  the  execution  of  the  letters),  the  plaintiff  and  Herman 
Stursbei^  went  to  the  store  where  the  goods  were  to  look 
them  over  and  consult  about  the  sale,  and  that  Schulting  met 
them  th^re  and  immediately  demanded  the  return  of  his 
papers  executed  by  him,  saying  that  his  wife  was  not  satisfied, 
and  that  she  said  he  was  insane  when  he  signed  them.  After 
this,  nothing  was  done  by  the  plaintiff  or  the  Stursbergs 
toward  paying  Schulting  for  the  goods,  nor  was  he  ever  paid 
anything,  nor  did  the  Stursbergs  ever  give  him  any  credit 
therefor. 

From  these  facts  the  referee  found  as  conclusions  of 
law  that  by  the  letters  of  the  8th  of  August,  1868,  the 
defendant  Schulting  made  to  the  plaintiff  an  absolute  assign- 
i^ent  of  all  his  interest  in  the  fund  in  question.     That  upon 
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the  execution  and  delivery  of  such  letters,  the  plaintiff  became 
and  has  since  continued  to  be  the  owner  of  one-third  of  the 
net  proceeds,  over  $275,000  of  the  goods  sold  by  Bchulting  to 
the  Stursbergs,  and  since  sold  by  them  for  $576,981.86,  and 
orders  judgment  for  the  plaintiff  for  $100,660.62,  without 
making  any  provision  whatever  for  the  payment  of  the  $20,000 
to  Schulting.  The  legal  conclusions  of  the  referee,  it  will  be 
seen,  are  based  entirely  upon  the  effect  of  the  letters  of  the 
8th  of  August.  This  entirely  repels  the  assumption  that  he 
found  any  additional  facts  in  support  thereof,  which  is  some- 
times made  when  the  case  contains  proof  which  would  author* 
ize  such  findings  to  sustain  the  judgment.  The  real  question 
in  the  case  is,  whether  the  signing  and  delivery  of  the  letters 
transferred  to  the  plamtiff  this  fund  or  whether  something 
else  was  to  be  done.  I  think  the  letters  did  not,  and  were 
not  intended  to,  accomplish  any  such  result,  certainly  not  by 
Schulting.  The  plaintiff's  letter  directs  the  Stursbergs  to 
credit  Schulting  $20,000  and  charge  the  same  to  him,  in  con- 
sideration of  which  Schulting  would  authorize  them  to  trans- 
fer the  fund  to  him,  etc.  This  admits  of  no  other  construction 
than  that  the  authority  to  transfer  to  be  given  by  Schulting 
was  a  condition  precedent  to  giving  the  credit  and  making 
the  charge.  No  one  can  claim  that  there  would  have  been 
any  validity  to  the  credit  and  charge  in  the  absence  of  such 
authority.  It  is  not  material  to  inquire  whether  the  authority 
to  transfer  being  given  and  the  credit  and  chai^  made  on  the 
books,  an  assignment  of  the  claim  executed  by  the  Stursbergs  to 
the  plaintiff  was  not  necessary  to  transfer  the  legal  title,  as  it 
is  clear  the  equitable  title  would  have  passed.  The  construc- 
tion of  the  letter  of  the  defendant  is,  if  possible,  still  more 
clear.  That  authorizes  a  credit  of  the  fiind  by  the  Stursbergs 
to  the  plaintiff.  In  consideration  of  the  above  transfer  ther 
were  to  credit  his  account  with  $20,000  and  charge  the  same 
to  the  plaintiff.  This  can  only  mean  that  upon  the  condition 
that  the  Stursbergs  credited  his  account  with  $20,000  and 
charged  the  same  to  the  plaintiff  in  such  a  way  that  the  pro- 
duction and  proof  of  the  books  would  furnish  complete  evi- 
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dence  in  big  fitvor  of  their  liability  to  bim.  To  that  extent 
they  might  traneter  the  claim,  but  not  otherwise.  Conld 
there  be  a  poBsible  doubt  of  the  meaning  as  to  what  was  to 
be  done,  it  is  removed  by  the  other  eyidence  in  the  caae. 
From  that  it  appears  that  the  Stursbergs  were  the  bankers  of 
Sehulting  and  that  he  kept  an  account  with  them  as  such,  and 
that  this  was  known  to  the  plaintiff.  It  was  this  account  thai 
was  to  receive  the  credit,  as  the  condition  precedent  to  the 
transfer,  and  the  referee  erred  in  holding  otherwise.  But  it  ia 
said  that  H.  Stursbeig  promised  before  the  letters  were  eze* 
eated  to  lend  the  money  or  make  the  credit.  This  was  a 
promise  entirely  without  consideration,  and  therefore  void ; 
but  had  it  been  valid,  it  would  not  have  been  a  performance 
of  the  condition.  A  verbal  promise  was  not  what  Sehulting 
required*  That  was  a  credit  actually  entered  in  his  banking 
account  that  would  prove  his  right  to  the  money  whenever  ho 
called  for  it.  But  it  is  said  the  entry  was  but  a  mere  form. 
The  same  with  equal  force  might  be  said  had  Sehulting 
required  a  note  to  be  given.  That  would  be  no  better  evi< 
dence  of  his  right  than  an  actual  entry  to  his  credit  upon  the 
books.  Either  would  be  far  better  than  a  mere  verbal  assent, 
even  if  such  assent  was  binding  when  proved.  From  the  evi< 
dence  in  the  case,  I  should  infer  that  Sehulting  would  have 
had  but  a  poor  prospect  of  proving  that  H.  Stursberg  ever 
even  promised  before  the  letters  were  written  to  give  the 
eredit  or  assented  to  it  verbally  afterward,  had  the  gooda 
upon  sale  have  produced  no  excess  over  the  $276,000.  Schult* 
ing  himself  knew  nothing  of  this.  It  seems  to  have  been 
known  only  to  H.  Stursberg  and  the  plaintiff.  But  it  is  said 
that  Sehulting  himself  prevented  the  credit  being  given,  and 
he  cannot  take  advantage  of  his  own  wrong.  The  answer  to 
this  is  that  no  such  fact  is  found,  and  there  is  no  evidence  to 
warrant  the  assumption  of  any  such  finding  by  this  court, 
even  if  such  assumption  was  not  repelled  by  the  legal  con* 
dusion  of  the  referee.  Then  under  the  advice  of  his  wife  he 
threatened  to  institute  proceedings  to  set  aside  the  sale  to 
Stursberg,  on  the  ground  of  his  insanity,  a  sale  by  which,  as 
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the  uncontroverted  evidence  shows,  they  acquired  to  a  stock 
of  goods  which  were  sold  at  auction  for  npward  of  $570,000 
for  $225,000 ;  and  when  his  wife  interfered  in  this  negotisr 
tion,  to  satisfy  her,  H.  Stursberg  verbally  promised  to  give 
him  or  to  her  one-third  of  the  proceeds,  over  $275,000,  which 
it  appears  Schnlting  refused  to  take,  and  when  the  contract 
was  thereafter  reduced  to  writing  this  provision  was  omitted. 
This  threat  and  settlement  of  this  controversy  by  a  new  agree- 
ment, in  which  the  provision  was  inserted,  in  no  way  pre- 
vented the  plaintiff  placing  in  the  hands  of  the  Stursbergs 
$20,000  to  the  credit  of  Schulting.  It  may  have  changed  the 
purpose  of  Stursberg  in  regard  to  lending  plaintiff  the  money, 
but  there  is  not  a  particle  of  evidence  that  Schulting  ever 
knew  of  any  such  purpose.  The  letters  would  have  led  him 
to  suppose  that  the  plaintiff  had  money  in  Stursberg's  hands 
which  was  by  the  credit  and  debit  to  be  transferred  to  him. 
The  General  Term  rightly  reversed  the  judgment  for  the 
legal  error  of  the  referee  as  to  the  effect  of  the  letters.  It  is 
equally  clear  that  the  referee  erred  in  finding  the  &ct  that 
Schulting  had  any  valid  daim  against  the  Stursbergs  for  the 
fund  at  the  time  the  letters  were  written.  Upon  the  supposi- 
tion that  Schulting  was  competent  to  make  a  valid  contract  at 
the  time  it  was  reduced  to  writing,  he  had  no  such  claim. 
The  verbal  promise  made  during  the  negotiation  was  merged 
in  the  writing.  There  was  no  estoppel  for  the  reason  that 
the  plaintiff  never  advanced  anything  or  incurred  any  lia- 
bility upon  the  faith  that  there  was  any  such  interest. 

The  order  of  the  General  Term  must  be  afiirmed  and  judg- 
ment absolute  against  plaintiff. 

All  concur  except  Bapallo,  J.,  who  is  for  reversal  of  order 
and  affirmance  of  judgment  on  report  of  referee,  deducting 
$20,000. 

Order  affirmed  and  judgment  absolute  against  plaintiff, 
with  costs. 
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The  J.  BusBSLL  Manufaotubikq  Cohpaitt,  Appellant,  v.  Thb 
New  Haven  Steamboat  Company,  Respondent. 

Where  it  has  been  the  long-continued  practice  of  a  manuf  actoring  com- 
imny  to  ship  its  goods  daUy  by  a  regular  line  of  steamboats,  consigned 
to  its  agent  for  sale,  and  it  has  been  part  of  the  regular  routine  of  busi- 
ness of  the  agent,  without  notice,  to  call  for  and  receive  the  goods  upon 
their  arrival  each  day  at  the  carriers*  wharf  at  the  place  of  destination, 
and  to  remove  them,  a  specific  notice  firom  the  carrier  of  the  arrival  of 
each  parcel  is  not  necessary.  The  duty  of  the  carrier,  as  such,  is  per- 
formed when  the  goods  are  landed  at  the  accustomed  place  and  the  con- 
signee has  had  a  reasonable  time  to  remove  them.  But  if  the  goods  are 
received  upon  a  holiday,  and  it  has  been  the  usage  for  the  consignee 
not  to  receive  goods  upon  those  days,  he  is  entitled  to  a  reasonable  time 
after  that  day  to  remove  them. 

Although  in  an  action  against  a  bailee  for  loss  of  or  damage  to  goods  by 
accident  the  burden  of  proof  of  negligence  rests  upon  the  plaintiff 
yet  the  nature  of  the  accident  itself  may  afford  prima  fade  proof  of, 
negligence.  If  it  is  one  which,  in  the  ordinary  course  of  events,  would 
not  have  happened  but  for  the  want  of  proper  care  on  the  part  of  the 
bailee,  it  is  incumbent  upon  him  to  show  that  he  took  proper  precau- 
tions ;  and  his  failure  to  furnish  this  proof,  which,  if  it  existed,  would 
have  been  in  his  power,  may  subject  him  to  the  inference  that  such  pre- 
cautions were  omitted. 

Flaintifrs  goods,  while  upon  defendant's  wharf,  were  destroyed  by  fire 
occurring  in  the  night  time,  originating  upon  the  wharf.  A  large  quan- 
tity of  other  freight  was  upon  the  wharf  and  was  also  destroyed.  Evi- 
dence was  given  tending  to  show  that  no  apparatus  or  means  for 
extinguishing  fires  were  kept  there.  A  private  watchman  was  left  in 
charge,  with  some  colored  men,  but  neither  he  nor  any  of  them  were 
produced  as  witnesses,  nor  did  it  appear  that  he  was  at  his  post,  or  that 
any  person  was  upon  the  wharf  when  the  fire  broke  out  Held^  that 
the  evidence  was  such  as  to  require  the  submission  of  the  question  of 
negligence  to  the  jury,  and  that  a  direction  of  a  verdict  for  defendant  was 
error.  (The  case  of  Lamb  v.  The  Camden  and  Amboy  £.  £  0^.,  46  N.  Y., 
271,  distinguished.) 

(Argued  April  36, 1872 ;  decided  November  12,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict. 

This  action  was  brought  against  defendant,  as  a  common 
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carrier,  to  recover  damages  for  the  loss  of  a  quantity  of  cut- 
lery destroyed  by  fire,  upon  defendant's  wharf,  in  the  city  of 
New  York.  The  facts  sufficiently  appear  in  the  opinion.  At 
the  close  of  the  evidence  the  court  direct^ed  a  verdict  for 
defendant 

JET.  M.  Haggles  for  the  appellant.  The  liability  of  a  common 
carrier  as  insurer  continues  until  the  goods  are  delivered  or 
a  reasonable  time  for  examination  and  removal  after  notice 
is  afforded  and  the  goods  are  deposited  in  a  place  of  safety. 
{Fisk  V.  Nea)tm^  1  Den.,  45 ;  Price  v.  PiyaM^  3  N.  Y.,  322; 
MiUer  v.  Stecm,  Nwo.  Go.^  10  id.,  438 ;  Ooold  v.  Chapin, 
20  id.,  266,  267 ;  Laohie  v.  Oriffiih,  25  id.,  868 ;  Rathom  v. 
Ely^  28  id.,  87 ;  McDonald  v.  Weatem  B.  R.  Co,^  34  id., 
501 ;  Norihrwp  v.  Ths  Syracibsey  B.  db  N,  T.  B.  R.  Co.,  6 
Abb.  Pr.  [N.  S.],  428,  432;  Manhattan  Oil  Co.  v.  Camden 
<&  A.  B.  R.  Co.,  52  Barb.,  85  ;  Ba/rdwy  v.  Clyde,  2  E.  D. 
Smith,  95  ;  Rowland  v.  MUn,  2  Hilt.,  150 ;  Atlo/ntie  If  wo. 
Co.  V.  Johnson^  4  Bob.,  499 ;  Hodges  v.  Hudson  Rvver  R. 
R.  Co.,  6  id.,  126 ;  Fenner  v.  B.  <&  S.  L.  R.  R.  Co.,  44  N. 
Y.,  510,  511 ;  Wiebeck  v.  HoUamd,  45  id.,  17;  MiOs  v.  The 
Mich.  Cen.  R.  R.  Co.,  46  id.,  625  ;  Lamb  v.  C.  <&  A.  R.  Co., 
46  N.  Y.,  271 ;  Redmond  v.  Steamship  Co.,  id.,  578 ;  Rich- 
ardson V.  Ooddard,  23  How.,  89 ;  jT^s  JEddy,  5  Wal.,  495 ; 
The  Mary  Washington,  1  Abb.  [II.  S.],  8,  4.)  The  giving 
of  notice  was  not  waived.  {Hyde  v.  T.  N.  Co.,  5  T.  R,  396.) 
Whether  a  reasonable  time  for  removal  was  afforded  was  a 
question  of  fact  for  the  jury.  {BumeU  v.  If.  Y.  Gen.  R.  R. 
Co.,  45  N.  Y.,  186, 187 ;  MUls  v.  Mich.  Cen.  R.  R.  Co.,  45  id., 
626 ;  Lamb  v.  G.  <6  A.  R.  R.  Co.,  svpra;  Ins.  Co.  v.  Stark, 
6  Cranch.,  273.)  The  custom  of  abstaining  from  work  on 
the  4th  of  July  appearing,  the  consignee  had  until  the  5th  to 
examine  and  remove  them.  {Mills  v.  If.  Y.  C.  R.  R. ;  45 
N.  Y.,  626;  Bicfia/rdson  v.  Qoddard,  23  How.,  39,  44.) 
No  proof  of  local  custom  is  admissible  to  vary  a  contract  or 
override  settled  rules  of  law.  {The  Reside,  2  Sand.,  567 ; 
Markhami  v.  Jaudon,  41  N.  Y.,  245 ;  Reed  v.  Richardson, 
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98  Mass.,  218.)  What  amounts  to  ordinary  care,  or  whether 
under  conceded  circnmBtances  a  bailee  is  negligent,  is  a  ques* 
tion  of  fact.  {Irekmd  v.  Omjoego  JS.  R.  Co.^  13  N.  T.,  533 ; 
Ernst  V.  H.  R.  R.  Co.,  85  id.,  39,  40,  47.) 

S.  P.  Nash  for  the  respondent.  By  the  non-removal  of 
the  goods  on  the  fourth,  defendant  was  freed  from  responsi- 
bility, save  as  bailee.  {Richardson  v.  Oodia/rdy  23  How., 
28.)  Carriers  by  rail  or  steamboat,  whose  routes  end  at 
known  wharfs  or  depots,  arriving  at  regular  hours,  are  dis- 
charged as  carriers  as  soon  as  goods  are  landed  and  ready  for 
delivery.  (Redfield  on  Eailways,  Ist  ed.,  249,  259 ;  vol.  2 
of  2d  ed.,  54,  55 ;  The  Norway  Flams  Co,  v  Ths  Boston, 
etc.,  R.  R.  Co.,  1  Gray,  263 ;  Thomas  v.  The  Boston,  etc., 
R.  R.  Co.,  10  Meta,  472 ;  Foam,  db  Mech.  Bank  v.  The 
Ohamplain  Transp.  Co.,  16  Vt,  52 ;  S.  C,  18  Vt,  131 ; 
33  Vt.,  186-;  20  lU.,  404,  407;  11  Eich.  Law  [S.  C],  437.) 
A  usage  for  the  consignee  to  leave  the  goods  until  called  for 
terminates  the  special  liability  as  carrier.  {Gibson  v.  Culver, 
17  Wend.  305.)  So  also  an  arrangement  between  the  parties. 
Hathem  v.  Ely,  28  N.  Y.,  78 ;  Fenner  v.  Buffqlo,  etc.,  R.  R. 
Co.,  44  id.,  505.)  There  is  no  rule  of  law  requiring  notice. 
Witbeck  v.  Holland,  45  N.  T.,  13;  Roth  v.  B.  <b  C.  R.  R. 
Co.,  34  id.,  548.)  The  occurrence  of  a  fire  is  not  j?6r  se  evi- 
dence of  negligence.  {Zamb  v.  C.  cfe  A.  R,  R.  Co.,  46,  N. 
T.,  271.) 

Eafallo,  J.  The  facts  appearing  upon  the  trial  were,  that 
the  plaintiff  was  a  company  engaged  in  the  manufacture  of 
cutlery  at  Greenfield,  Massachusetts,  having  an  agency  in  the 
city  of  New  York  for  the  sale  of  its  products.  That  for  some 
years  previous  to  the  occuri*ence,  out  of  which  this  action 
arose,  it  had  been  in  the  habit  of  sending  its  products  to  its 
agent  at  New  York  via  New  Haven,  their  transportation  from 
the  latter  place  to  New  York  being  performed  by  the  defen- 
dant, by  means  of  a  line  of  steamboats  operated  by  it.  Tliat 
this  line  plied  daily  and  regularly  between  New  York  and 
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iSTew  Haven,  leaving  and  arriving  at  a  particular  pier  at  New 
York  and  at  regular  hours.  That  all  the  products  of  the  plain- 
iff 'b  factory  were  sent  in  this  manner  to  its  New  York  agency, 
coming  invariably  by  the  same  line,  except  in  case  of  its  inter- 
ruption by  accident,  and  the  goods  were  received  by  the  agent 
at  New  York  every  day,*  except  Sundays  and  holidays.  It 
does  not  appear  to  have  been  the  practice  to  send  notice  of 
the  arrival  of  the  goods  to  the  plaintiff's  agent,  but  to  land 
them  on  the  defendant's  wharf,  where  they  were  called  for 
daily  by  a  carman  who  went  to  the  wharf  each  morning  and 
brought  to  the  store  of  the  plaintiff 's  agent  all  goods  addressed 
to  him.  The  carman  does  not  appear  to  have  been  in  the 
employ  of  the  steamboat  company  but  of  the  various  parties 
receiving  goods  by  its  boats.  The  goods  now  in  controversy 
arrived  on  the  morning  of  the  4th  of  July,  1866,  and  were 
landed  and  ready  for  delivery  upon  the  defendant's  wharf  as 
early  as  eight  o'clock  a.  m.  of  that  day.  The  receiving  clerk 
of  the  defendant  remained  at  the  wharf  all  that  day  and  until 
twelve  o'clock  at  night.  The  plaintiff 's  goods  were  not  called 
for,  but  remained  upon  the  wharf.  Some  time  during  the 
night  or  early  on  the  morning  of  the  6th  of  July,  a  fire  broke 
out  on  the  wharf  by  which  the  goods  were  destroyed. 

The  plaintiff  claims  that  the  goods  were  at  the  time  of 
their  destruction  in  the  custody  of  the  defendant  as  a  common 
carrier,  no  notice  of  their  arrival  having  been  given,  and  a 
reasonable  time  for  their  removal  not  having  elapsed,  and 
that  therefore  the  defendant  is  liable  for  the  loss,  without 
regard  to  any  question  of  negligence. 

We  think  that  the  long  established  course  of  business 
between  these  parties,  in  the  transportation  of  the  products 
of  the  plaintiff's  factory  to  New  York,  takes  the  case  out  of 
the  operation  of  the  general  rules  applicable  to  the  delivery 
of  goods  by  common  carriers.  In  ordinary  cases,  notice  to 
the  consignee  of  the  arrival  of  the  goods  and  a  reasonable 
opportunity,  after  such  notice,  to  take  charge  of  or  remove 
them,  are  indispensable  to  relieve  the  carrier  fi*om  his 
responsibility  as  such.    But  in  this  case  it  appears  to  have 
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been  a  part  of  the  regular  routine  of  the  business  of  the  plain- 
ti£E  's  agent  to  receive  from  the  defendant's  wharf  the  daily 
shipment  from  the  factory ;  the  carman  came  daily  to  the  wharf, 
whence  he  conveyed  the  goods  to  the  store  of  the  consignee, 
and  from  this  long  continued  practice  the  consignee  must 
have  known  that,  in  the  ordinary  6ourse  of  business,  goods 
arriving  from  the  factory  by  defendant's  Une  would  be  awailr 
ing  him  each  day  at  the  steamboat  wharf.  Where  a  regular 
business  is  thus  carried  on  we  think  that  a  specific  notice  from 
the  carrier  of  the  arrival  of  each  parcel  is  not  necessary,  and 
that  his  duty  is  performed  when  he  has  landed  the  goods  at 
the  accustomed  place,  and  the  consignee  has  had  a  reasonable 
time  to  remove  them.  The  question  remaining  to  be  con- 
sidered is  whether  he  had  such  reasonable  time. 

The  practice  appears  to  have  been  to  carry  away,  each  day, 
the  goods  arriving  in  the  morning  by  the  boats.  A  full  day, 
therefore,  unquestionably  afforded  ample  time  for  the  removal. 
It  is  not  claimed,  on  the  part  of  the  plaintiff,  that  the  time 
was  insufficient  if  the  consignee  was  bound  to  receive  and 
remove  the  goods  on  the  4th  of  July.  But  evidence  was 
introduced  to  the  effect  that  it  had,  for  several  years,  been 
the  custom  of  the  consignee  and  others  engaged  in  similar 
business,  and  in  the  habit  of  receiving  goods  by  the  defend- 
ant's line,  not  to  keep  their  stores  open  or  receive  or  remove 
goods  arriving  by  defendant's  line  on  that  day,  and,  therefore, 
the  plaintiff  claimed  that  that  day  was  not  a  reasonable  time 
for  their  removal,  and  the  carrier  was  bound  to  hold  them 
subject  to  its  responsibility  as  carrier  during  that  day. 

The  4th  of  July  is  not  a  legal  holiday,  except  for  certain 
specific  purposes,  not  affecting  this  case.  It  presented  no 
legal  obstacle  to  the  removal  of  the  goods.  {Rioha/rdeon  v. 
Qoddardy  23  How.  U.  S.  B.,  28.)  But  we  think  that  the 
evidence,  as  to  the  usage  claimed  by  the  plaintiff  to  exist  in 
respect  to  receiving  goods  on  that  day,  should  have  been 
submitted  to  the  jury,  and  that  they  should  have  been  charged 
as  requested,  that  in  case  there  was  such  a  usage  or  established 
course  of  dealing,  in  that  respect,  as  was  claimed  by  the  plain- 
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tiff,  the  consignee  was  entitled  to  a  reasonable  time  after  that 
day  to  remove  the  goods. 

kt  the  close  of  the  trial,  the  plaintiff  requested  the  court 
to  submit  to  the  jury  the  question  whether  the  loss  occurred 
by  reason  of  negligence  on  the  part  of  the  defendant.  The 
court  refused,  and  an  exception  was  duly  taken  to  this  refusal. 

This  exception  raises  the  question  whether  there  was  any 
evidence  in  the  case  which  would  have  sustained  a  finding 
by  the  jury  of  negligence  on  the  part  of  the  defendant. 

The  wharf  upon  which  the  fire  occurred  and  the  goods 
were  placed  appears  to  have  been  in  the  occupation  of  the 
defendant ;  a  large  quantity  of  goods  besides  the  plaintiff's 
were  upon  it  at  the  time  of  the  fire  and  were  destroyed.  It 
was  about  800  feet  long,  and  provided  with  a  gate  through 
which  passengers,  by  the  defendant's  boats,  were  admitted. 
The  defendant's  receiving  clerk  was  there  until  about  twelve 
o'clock  on  the  night  in  question.  One  of  the  defendant's 
boats  left  the  wharf  with  passengers  at  about  that  time.  A 
police  officer  remained  there  until  a  little  after  midnight,  when 
he  left  the  wharf  in  its  usual  condition,  with  freight  piled 
upon  it  in  proper  order  and  a  private  watchman  in  charge 
ivith  some  coloi*ed  men.  The  fire  occurred  at  some  time 
between  midnight  and  three  o'clock  a.  m.,  but  at  what  precise 
time  does  not  appear.  It  may  be  inferred  from  the  evidence 
and  admissions  on  the  trial  that  the  fire  originated  on  the 
wharf.  Two  witnesses  testified  that  they  had  frequently 
been  on  the  dock,  but  had  never  seen  any  apparatus  or  means 
for  extinguishing  fire  there.  Neither  the  private  watchman 
nor  the  colored  men  were  produced  as  witnesses,  nor  did  it 
appear  that  the  watchman  was  at  his  post,  or  that  any  person 
was  upon  the  wharf  when  flie  fire  broke  out. 

We  think  that  enough  was  shown  to  call  upon  the  defend- 
ant to  explain  the  circumstances  attending  the  destruction  of 
the  property ;  and  that,  in  the  absence  of  any  such  explana- 
tion, the  jury  would  have  been  authorized  to  infer  that  pro- 
per precautions  for  its  safety  had  not  been  taken.  Whether 
due  caution  required  that  the  wharf  should  be  furnished  with 
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the  means  of  extingniBhing  fire,  or  that  a  watchman  obonld 
be  kept  there  during  the  night,  were  questions  for  the  jury, 
dependent  upon  the  circumstanees  of  danger  which  may  have 
surrounded  the  premises.  The  plaintiff's  evidenoe  of  the 
absence  of  the  means  of  extinguishing  fire  was  not  of  the 
most  satisfactory  character;  but  the  defendant,  although 
possessing  the  best  means  of  proof  upon  the  subject,  did 
not  controvert  it;  while  the  isLGt  of  the  fire  originating  on 
the  defendant's  premises,  in  connection  with  the  failure  of 
the  defendant  to  offer  any  explanation  of  its  origin,  or  even 
to  produce  any  of  the  persons  said  to  have  been  left  in 
chaige,  or  to  show  that  they  performed  their  duty,  or  that 
any  effort  was  made  to  take  the  goods  out  of  the  reach  of 
the  fire,  were  circumstances  from  which  the  jury  might  have 
drawn  inferences  unfavorable  to  the  defendant  on  the  ques- 
tion of  negligence.  The  nature  of  an  accident  may  itself 
afford  prima  fade  proof  of  negligence  {Curtis  v.  Rock,  and 
Syra.  R.  R.  Co.y  18  N.  T.,  634,  544 ;  Story  on  Bailments, 
§  338,  5  Exch.,  787 ;  3  Hurlst.  &  Ooltm.,  596 ;  13  Peters, 
181;  6  Ad.  &  EL,  747;  11  Pick.,  106;  2  Camp.,  79),  and 
we  think,  as  the  case  stood,  the  judge  erred  in  not  submitting 
the  question  of  negligence  to  the  jury. 

These  views  do  not  conflict  with  the  case  of  LanJ>  v.  The 
Ccmiden  and  AmJboy  R.  R.  Co.  (46  N.  Y.,  271),  cited  on  the 
part  of  the  respondent ;  although  the  burden  of  proof  of 
negligence  in  such  cases  unquestionably  rests  upon  the  plain- 
tiff, yet  he  is  not  always  required  to  point  out  the  precise  act 
or  omission  in  which  the  negligence  consists.  Negligence 
may  be  inferred  from  the  circumstances  of  the  case.  Where  the 
accident  is  one  which  in  the  ordinary  course  of  events  would 
not  have  happened  but  for  the  want  of  proper  care  on  the  part 
of  the  defendant,  it  is  incumbent  upon  him  to  show  that  he 
had  taken  such  precautions  as  prudence  would  dictate,  and 
his  failure  to  frirnish  the  proof,  where,  if  it  existed,  it  would 
be  within  his  power,  may  subject  him  to  the  inference  that 
such  precautions  were  omitted.  In  Scott  y.  London^  etc.. 
Dock  Co.  (3  Hurlst.  &  Coltm.,  596),  the  rule  that  the  burden 
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of  proof  of  negligence  in  this  class  of  cases  rests  upon  the 
plaintiff  was  ftilly  recognized,  but  the  rule  was  laid  down 
thus :  ^^  If  the  thing  is  shown  to  be  under  the  management 
of  the  defendant  or  his  servants,  and  the  accident  is  such  as 
in  the  ordinary  course  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defendant,  that  the  acci- 
dent arose  from  the  want  of  proper  care."  The  burden  of  proof 
on  tiie  issue  of  negligence  is  not  clianged  by  this  rule.  The 
jury  must  find  affirmatively  that  the  defendant  was  negligent ; 
and  if,  after  duly  considering  aU  the  evidence,  and  all  infer- 
ences proper  to  be  drawn  from  it,  they  are  in  doubt,  the 
defendant  is  entitled  to  the  benefit  of  that  doubt.  He  is  not 
required  to  satisfy  the  jury,  aifirmatively,  that  he  was  free 
fi-om  negligence.  That  was  all  that  was  decided  in  the  case 
of  Zamb  v.  O.  add  A.  H,  R.  Co.  The  question,  what  was 
sufficient  ^?n77M5/a(?id  evidence  of  negligence,  was  not  passed 
upon. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


James  O'Bbien,  Sheriff,  etc.,  Bespondent,  v.  The  Glbn- 
VTLLB  Woolen  Company  et  al..  Appellants. 

Where  actions  have  been  commenced  in  this  State  by  a  foreign  corpora- 
tion upon  subscriptions  to  its  capital  stock,  and  where  a  warrant  of 
attachment  has  been  issued  against  such  corporation,  J)y  virtue  of  which 
the  sheriff  has  attached  the  debts  sought  to  be  recovered  in  such  actions, 
the  sheriJQ!  has  the  right,  under  section  287  of  the  Code,  to  assume  the 
prosecution  thereof  either  in  his  own  name  or  in  that  of  the  original 
plaintiff.  They  can  also  be  prosecuted  by  the  plaintiff  in  the  attachment 
proceedings  upon  giving  the  bond  required  by  section  288. 

Where  several  attachments  have  been  issued  and  one  of  the  attaching 
creditors  assumes  the  prosecution  of  such  actions,  this  does  not  conclude 
the  others  or  operate  as  a  bar  to  their  claims.  Until  the  debts  are  collected 
and  appropriated  to  the  pa3rment  of  the  attaching  creditors  in  the  order 
of  their  priority,  th^  are  In  the  custody  of  the  law,  and  the  sheriff  is 
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responsible  to  the  party  legally  entitled  thereto  for  whatever  shall  be  col- 
lected in  the  pending  actions.  He  is  a  juroper  party,  therefore,  to  bring  an 
action  against  the  adverse  claimants  of  the  fund  to  settle  and  establish  their 
respective  rights,  or  an  action  can  be  brought  for  that  purpose  by  another 
of  the  attaching  creditors. 

In  case,  however,  it  is  detennined  that  the  attaching  creditor  who  prose- 
cuted the  actions  is  not  entitled  to  the  avails  of  the  collections,  he  or  his 
attorney  is  entitled  to  the  costs  recovered  therein. 

Whether  upon  the  decease  of  the  sheriff,  in  whose  name  an  action  has  been 
instituted,  to  determine  the  rights  of  attaching  creditors,  his  successor 
can  be  substituted  as  plaintiff,  gu&re.  The  latter,  as  official  successor  and 
as  trustee  for  all  concerned,  is  a  proper  party. 

(Argued  April  8, 1872 ;  decided  November  12, 1872.) 

Appeal  from  jndgment  of  the  General  Term  of  the 
Supreme  Comi;  in  the  first  judicial  department,  affirming  a 
judgment  determining  the  rights  of  several  attaching  creditors 
entered  upon  the  decision  of  the  court  at  Special  Term ;  also 
appeal  from  order  of  said  General  Term,  affirming  an  order 
of  Special  Term  continuing  the  action  in  the  name  of  the 
present  plaintiff. 

This  action  was  brought  originally  in  the  name  of  John 
Orser,  late  sheriflE  of  the  city  and  county  of  New  York,  to 
determine  the  rights  of  several  attaching  creditors  as  herein- 
after specified. 

The  defendants,  the  Olenville  Woolen  Company,  are  a 
foreign  corporation  established  under  the  laws  of  Connecticut, 
and  were  doing  business  as  such  in  the  year  1855. 

On  the  13th  of  October,  1856,  two  actions  in  the  Superior 
Court  of  the  city  of  New  York  were  commenced  by  said  com- 
pany, one  against  the  defendant,  Eipley,  and  the  other  against 
the  defendant,  Cameron,  for  recovery  of  calls  due  on  their 
shares  of  its  capital  stock. 

On  the  10th  of  August,  1865,  John  Whittal  and  William 
W.  Pendleton  commenced  in  the  Supreme  Court  an  action 
arising  against  the  said  Glenville  Woolen  Company,  and  on 
the  same  day  an  attachment  against  the  property  of  the  com- 
pany, as  a  foreign  corporation,  was  issued  in  said  action,  and 
delivered  to  Orser,  as  sherifi^,  to  be  executed. 

SiCKELS — ^VoL.  V.       17 
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On  the  27th  October,  1856,  Balph  H.  Isham  and  Joseph 
6.  Isham,  by  Williams  and  Barnard,  their  attorneys,  com- 
menced an  action  in  the  Supreme  Coart  against  said  company, 
and  on  the  29th  day  of  October,  1855,  an  attachment  against 
the  property  of  said  company  was  issued  in  such  action  and 
delivered  to  Orser  to  be  executed. 

The  said  Balph  H.  and  Joseph  G.  Isham,  having  given 
security  to  the  sheriff  under  section  238  of  the  Code  of 
Procedure,  procured  their  attorneys  to  be  substituted  as  attor- 
neys for  the  Glenville  Woolen  Company  in  the  two  actions 
above  mentioned. 

And  the  said  actions  have  ever  since  been  carried  on  and 
prosecuted  by  the  attorneys  for  said  attaching  creditors  and 
their  assignee. 

On  the  20th  December,  1855,  an  action  was  commenced  in 
the  Supreme  Oonr^^by  Oousinery  &  Craig  against  said  com- 
pany,  and  on  the  same  day  an  attachment  was  issued  in  said 
action  against  the  property  of  said  company  and  delivered  to  be 
executed  to  John  Orser,  then  sheriff,  as  aforesaid.  Other 
attachments  also  were  issued  and  delivered  to  the  sheriff. 

On  the  20th  November,  1855,  judgment  was  entered  against 
the  said  company  in  the  action  commenced  by  said  B.  H.  and 
J.  G.  Isham  for  $4,921.69. 

On  the  26th  August,  1863,  judgment  was  entered  up  against 
the  company  in  the  action  commenced  by  Whittal  and  Pen- 
dleton for  $1,018.60. 

There  is  contained  in  the  judgment  roll  an  affidavit  of 
Hugh  Crombie,  the  deputy  in  charge  of  the  various  attach- 
ments made. 

On  10th  December,  1863,  judgment  was  entered  up 
against  the  Glenville  Woolen  Company  in  the  action  com- 
menced by  Cousinery  and  Craig  for  $11,839.81. 

In  or  about  the  year  1861,  assignments  of  the  claims  of 
Whittal  &  Pendleton  and  E.  H.  and  J.  G.  Isham  were  made 
to  E.  H.  Isham. 

On  the  1st  March,  1862,  an  execution  was  issued  on  the 
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Isham  judgment,  by  leave  of  this  court,  directed  to  John 
Oreer  as  ex-sheriff,  and  was  lodged  with  him. 

In  August,  1868,  an  execution  was  issued  on  the  Whittal 
&  Pendleton  judgment,  also  directed  to  John  Orser  as  ex- 
sheriff,  and  was  lodged  with  him. 

On  20th  December,  1864,  an  execution  was  issued  against 
the  Glenville  Woolen  Company,  on  the  Cousinery  &  Craig 
judgment. 

In  the  actions  against  Bipley  &  Cameron,  judgments  were 
obtained  for  $3,336,  principal  and  interest,  and  for  $447.81 
costs  in  each  case. 

These  judgments  were  a£Srmed  on  appeal  to  the  General 
Term  and  have  since  the  trial  of  this  action  been  affirmed  by 
the  Court  of  Appeals.  (See  Olenville  Woolen  Company  v. 
Bipley,  48  N.  T.,  206.) 

On  the  22d  February,  1869,  Cousinery  &  Craig  issued  an 
execution  on  their  judgment,  directed  to  John  Orser  as  ex- 
eheriff,  and  lodged  the  same  with  him. 

They  also  gave  security  to  the  plaintiff  as  ex-sheriff  in  the 
form  prescribed  by  §  288  of  the  Code  of  Procedure. 

And  on  the  26th  February,  1869,  they  commenced  this 
action  in  the  name  of  John  Orser,  sheriff,  against  the  Glen- 
ville Woolen  Company,  Eipley,  Cameron  &  Isham,  asking 
that  the  company  and  all  persons  acting  in  its  name  or  behalf 
be  enjoined  from  collecting  the  said  two  judgments,  that 
Eipley  &  Cameron  be  enjoined  from  paying  the  same  to  any 
one  except  the  plaintiff  or  Cousinery  &  Craig,  and  that 
Eipley  &  Cameron  be  adjudged  and  decreed  to  pay  the 
same  to  Cousinery  &  Craig,  or  to  the  plaintiff  for  their  benefit. 

The  defendants,  Ealph  H.  Isham  and  the  Glenville  Woolen 
Company  answered. 

The  justice  before  whom  the  cause  was  tried  found  that  only 
•  the  attachment  of  Cousinery  &  Craig  were  properly  served 
upon  Eipley  &  Cameron,  and  that  they  therefore  were  entitled 
to  the  avails  of  the  judgment,  and  directed  judgment  substan- 
tially as  asked  in  the  complaint,  and  in  consequence  of  the 
death  of  Orser  after  the  trial  and  before  decision,  ordered 
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the  judgment  to  be  entered  as  of  the  date  of  the  trial.    Judg- 
ment was  entered  accordingly. 

An  order  was  subsequently  granted  upon  motion  oontinu* 
ing  the  action  in  the  name  of  the  present  plaintiff. 

Henry  WhiUaker  and  Jolm  H,  Reynolds  for  die  appellants. 
This  action  is  barred  by  the  statute  of  limitations,  if  not 
technically,  at  least  equitably,  by  reason  of  laches.  (Story's 
£q.,  §  1552 ;  Heimisr.  Druce^  23  Beay.,  1 ;  Boa/rdv.  Corey. 
15  N.  Y.,  603 ;  Himland  v.  Mmande,  3*  id.,  807 ;  Cleve- 
land V.  JBoermnyid.y  613;  JBjn^ce  t.  TiUon^  26  id.,  194, 199, 
203 ;  Adame  v.  FoH  Plain  Bank^  86  id.,  255 ;  Roberts  v. 
Sykes.  80  Barb.,  173 ;  Hirsch  v.  Brooks^  50  id.,  384 ;  Dun- 
ham V.  Nicholson^  2  Sandf.,  636;  Coitlin  v.  Doughty y  12 
How.,  457 ;  Coleman  v.  Second  Avenue  R.  R.  Co.y  88  N. 
T.,  201.)  The  Code  gives  no  authority  to  commence  pro- 
ceedings for  the  collection  of  an  attached  debt  after  the  entry 
of  judgment  in  attachment  suit.  (Code,  §§  232,  287,  288 ; 
Thompson  v.  CulveTy  88  Barb.,  442.)  The  court  will  not 
create  privileges  for  which  the  legislature  has  omitted  to  pro- 
vide. {Kemfp  V.  Sardrng^  4  How.,  178, 180  (per  Allbk  J.). 
The  present  action  is  not  maintainable  in  name  of  plaintiff. 
{People  V.  ReedeTy  25  N.  Y.,  802;  Kuhlman  v.  Orser^  6 
Duer.,  248,  248;  Shddon  v.  Payne^  10  N.  Y.,  898.) 
The  sheriff  owed  a  paramount  duty  to  such  of  the  attach- 
ing creditors  as  were  senior  in  priority,  and  for  n^lect 
he  is  responsible.  (2  B.  S.,  440,  §  47;  Code  §  419.) 
It  was  his  duty  to  make  all  necessary  levies,  and  of  any 
omission  he  is  responsible.  {Ransom  v.  HalcoUy  18  Barb., 
66,  59 ;  Sboezey  v.  LoU,  21  N.  Y.,  481,  484,  and  cases  cited ; 
Davey  v.  Fields^  2  Keyes,  608,  616;  Smith  v.  Orser^ 
42  N.  Y.,  132.)  By  the  levy  on  the  debts  of  Ripley  & 
Cameron,  the  sheriff  was  entitled  to  collect  them,  and 
the  right  to  continue  the  actions  already  commenced. 
(Code,  §§  121,  282 ;  Howwrd  v.  Taylor,  5  Duer.,  604 ;  Rus- 
sell  V.  Ruck/many  3  K  D.  Smith,  419 ;  Kelly  v.  Brevsingy  38 
Barb.,  126.)    The  decision  adjudging  that  Ripley  &  Cameron 
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pay  the  debts  to  Consinery  &  Craig  was  error.  [Dwoey  v. 
JFzeld^  2  Keyes,  608,  616.)  Cousinery  &  Ci-aig  were  privies 
to  the  proceedings  in  the  Superior  Court,  and  bound  by  its 
adjudication  and  disqualified  from  interfering  therewith. 
(Qreenleaf  on  Ev.,  §§  189,  623 ;  Bates  v.  Stanton^  1  Duer, 
79  [87]»  etc. ;  Duchess  of  EingsUm  Case^  2  Smith's  Leading 
CaseS)  552,  553,  and  notes ;  Craig  v.  Ward^  35  Barb.,  377, 
383,  etc.;  Ernbury  v.  Cormer^  8  Comst.,  611,  622;  Voorhees 
V.  Seymour^  26  Barb.,  569  [583] ;  Ooddard  v.  B^^nson,  15 
Abb.,  191 ;  Oreen  v.  Clark^  2  Kern.,  343 ;  CaMe  v.  NoyeSy 
4  id.,  329,  332;  3  Comst,  71;  5  Denio,  517.)  This  suit  is 
claimed  to  be  one  for  the  collection  of  property  under  sec- 
tion 238.  The  suits  in  the  Superior  Court  are  for  identically 
the  same  purpose.  The  complaint,  therefore,  should  have 
been  dismissed.  {GlewoUle  Woden  Co,  v.  Mipleyj  6 
Eobertson,  530;  S.  C,  43  N.  Y.,  206;  S.  C,  [on 
motion  to  change  attorneys],  11  Ab.  N.  S.,'87,  90;  Van 
Kleoh  V.  Clark,  38  Barb.,  316 ;  ScheU  v.  Erie  R.  Co.,  35 
How.,  438,  444 ;  Orant  v.  Quick,  5  Sandf.,  612 ;  Ma/rvposa 

Co,  V.  Garrison,  26  How.,  448 ;  Bennett  v.  Le  Roy,  6  Duer., 
683;  McCarthy  v.  Peake,  18  How.,  138;  Thompson  v.  Van 

Vechten,  6  Duer.,  618.) 

Zucien  Bvrdseye  tor  the  respondent.  The  findings  of  fact 
cannot  be  reviewed  upon  this  appeal.  (Code,  §  268 ;  CdUvoeU 
V.  La/wrence,  38  N.  T.,  71 ;  S.  C,  36  How.,  316.)  To  create 
a  lien  under  an  attachment,  there  must  be  an  actual  service 
of  it,  as  prescribed  by  sections  232  and  235  of  the  Code. 
{Leao'nedY.Vandenburgh,  7  How.,  379;  8  id.,  77;  Ransom 
V.  JBidcott,  18  Barb.,  56.)  The  statute  of  limitations  is  no 
defense  to  this  action.  {Stewert  v.  Skmner,  39  Barb.,  206.) 
He  who  covenants  for  the  result  of  a  suit  between  others  is 
privy  to  the  proceedings,  and  the  judgment  is  conclusive 
against  him.  (1  Greenleaf  Ev.,  §  523 ;  RapeJyea  v.  Prince, 
4  Hill.,  119 ;  Ba^  v.  Stanton,  1  Duer,  79,  88 ;  CasUe  v. 
Noyes,  4  Kern.,  329.)  The  order  continuing  cause  was  not 
appealable.    (Code,  §  11,  sub.  4;  Hughes  v.  Rathhone,  Alb. 


134  O'Brien  v,  Glentillb  Woolen  Co.  et  al.       [Nov., 

Opinion  of  the  Court,  per  Allen,  J. 

Law  J.,  Jan.  28,  1871,  p.  71.)  Judgment  was  properly 
entered  nunc  pro  tunc.  {Cumher  v.  Wane^  1  Strange,  425 ; 
Broome,  L.  M.,  62,  and  in  1  Smith's  L.  0.,  150,  a;  2  Dun- 
lap  Pr.,  747;  Bightmeyer  v.  Dunham,  12  Wend.,  245; 
Spaulding  v.  Congdorty  18  Wend.,  543 ;  Chimey  v.  Parks,  1 
How.  Sp.  T.  R.,  140;  Crwwfard  v.  WiUon,  4  Barb.,  504, 
524 ;  IHefendorf  v.  House,  9  How.  P.  R.,  243,  and  eases 
cited;  Mackay  v.  Mhindander,  1  Johns.  Cas.,  408,  410; 
Springsteed  v.  Jayne,  4  Cow.,  423 ;  Ogden  v.  See,  3  How.^ 
153 ;  Campbell  v.  Mesier,  4  John.  Ch.  R.,  334,  342,  and  cases 
cited ;  Wood  v.  Keyes,  6  Paige,  479 ;  Rogers  v.  Paierson,  4 
id.,  409 ;  Vroom  v.  Ditmas,  5  id.,  528 ;  ^ani  ^  the  TJ.  S.  v. 
Weisiger,  2  Peters'  Rep.,  481 ;  Davies  v.  Davies,  9  Vesey, 
461.)    The  cause  was  properly  continued.    (2  R.  S.,  888,  §  14.) 

Allbk  J.  Section  237  of  the  Code  authorizes  an  action 
by  the  sheriff  to  collect  any  notes  or  other  evidences  of  debt,, 
and  the  debts  that  may  have  been  seized  or  attached  under 
a  warrant  of  attachment.  It  follows  that  the  sheriff  could 
have  had  an  action  against  Ripley  &  Cameron  for  the  sub- 
scriptions to  the  capital  stock  of  the  Glenville  Woolen  Com- 
pany. Actions  having  been  brought  by  the  company  before 
the  service  of  the  attachments,  it  was  his  right  to  assume 
the  prosecution  of  those  actions  and  carry  on  the  same,  either 
in  his  own  name  or  the*  name  of  the  original  plaintiff.  By 
section  238,  these  actions  could  be  prosecuted  by  the  plain- 
tiffs  in  the  attachment  proceedings  upon  giving  the  sheriff 
a  bond,  conditioned  as  prescribed  by  that  section.  This 
was  done  by  Isham  and  others,  excluding  Oousinery  & 
Craig,  who  w€re  attaching  creditors.  But  this  action  of 
Isham  and  others,  whether  with  or  without  the  act  and  assent 
of  Cousinery  &  Craig  did  not  conclude  them,  or  operate  as 
a  bar  to  their  daim  as  attaching  creditors.  Until  the  debts 
were  collected  and  appropriated  to  the  payment  of  the  attach- 
ing creditors  in  the  order  of  their  priority  or  as  they  should 
claim  and  were  entitled,  the  debts  were  still  held  under  the 
attachments  for  the  benefit  of  whosoever  should  prove  to  be 
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entitled.  The  debts  were  in  the  cnstodj  of  the  law, 
impounded  to  answer  the  claims  of  the  creditors.  The  rights 
of  the  respective  creditors  and  claimants  depended  upon  the 
priority  of  the  service  of  their  respective  attachments,  and 
upon  disputed  questions  of  fact  which  could  not  be  deter 
mined  in  any  of  the  pending  actions.  The  right  of  Cou- 
sinery  &  Craig  to  bring  an  action  to  assert  their  right  to 
the  benefit  of  the  pending  action  and  the  debts  which  had 
been  attached,  can  hardly  be  doubted.  Isham  and  others, 
were,  by  the  prosecution  of  the  actions  for  the  recovery  of 
the  debts,  asserting  and  exercising  a  claim  adverse  to  and  in 
exclusion  of  Cousinery  &  Craig,  and  the  right  of  the  sheriff 
to  interfere  with  the  acts  of  Isham  and  others,  who  were 
proceeding  pursuant  to  section  238  of  the  Code,  was  at 
least  doubtful.  But  he  was  in  the  nature  of  a  stakeholder, 
and  responsible  to  *the  party,  legally  entitled,  for  what- 
ever should  be  collected  in  the  pending  actions.  He  was  a 
proper  party  to  bring  this  action  against  all  the  adverse 
claimants  of  the  fund ;  and  had  he  in  his  own  right  and  for 
his  own  protection  brought  the  action  as  an  action  in  the 
nature  of  a  bill  of  interpleader,  Cousinery  &  Craig  would 
have  been  necessary  parties.  But  the  latter  parties  brought 
the  action,  assuming  to  do  so  under  the  provisions  of  section 
238  of  the  Code,  and  it  was  really  their  action,  and  they 
would  have  been  bound  by  a  judgment  adverse  to  their  claim. 
But  there  is  no  objection  that  Cousinery  &  Craig  were 
necessary  parties,  and  hence  such  objection,  even  if  it  might 
have  been  taken,  was  waived,  as  was  also  another  objection 
now  taken,  th^t  the  sheriff  had  not  legal  capacity  to  sue. 
(Code,  section  144.)  The  merits  of  the  claims  of  the  several 
litigants  were  put  at  issue  and  fairly  tried,  and  upon  conflict- 
and  doubtful  evidence  the  court  below  has  decided  the  ques- 
tions of  fact  adversely  to  the  defendants,  and  has  adjudged 
that  the  attachment  of  Cousinery  &  Craig  alone  was  pro- 
perly served,  and  that  they  alone  had  acquired  a  lien  upon 
the  debts.  These  parties  could  not  be  and  were  not  estopped 
from  asserting  their  claim  or  bringing  their  action  by  the 
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acts  and  dealings  of  the  sheriff  and  the  other  claimants.  If 
the  sheriff  was  negligent  in  the  performance  of  his  dntj  and 
omitted  to  serve  the  other  attachments,  or  made  a  false 
return,  the  remedy  is  against  him  and  not  against  Cousinery 
&  Craig,  or  by  subverting  their  legal  rights.  The  judgment 
upon  the  merits  should  be  affirmed. 

^  Whether  O'Brien  should  have  been  substituted  as  the 
plaintiff  upon  the  decease  of  Orser  may  be  doubtful,  but  it  is 
not  a  very  material  question.  Cousinery  &  Craig  were  the 
parties  in  interest  in  the  Orser  action,  and  also  in  the  action 
as  continued  in  the  name  of  O'Brien,  and  are,  by  the 
judgment  upon  the  merits,  entitled  to  the  benefits  of  the 
judgment.  They  might,  under  the  notice  of  motion,  have 
been  made  the  plaintiffs  in  form  upon  the  death  of 'Orser, 
and,  perhaps,  that  would  have  been  the  better  course.  But 
O'Brien,  as  the  successor  of  Orser,  was  jflso  a  proper  party  as 
the  official  successor  of  Orser  and  trustee  for  all  concerned. 

The  judgment  of  the  court  below  only  gives  to  Cousinery 
&  Craig  the  amounts  recovered  for  the  debts  and  interest 
against  Ripley  &  Cameron.  The  costs  recovered  in  these 
actions  belong  to  the  attorneys  or  the  parties  prosecuting  the 
action.  Cousinery  &  Craig  are  not  entitled  to  the  costs 
included  in  the  judgments  against  Eipley  &  Cameron. 

The  judgment  thus  interpreted  is  affirmed. 

All  concur. 

Judgment  affirmed. 
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Gbosos  W.  Milleb,  Bespondent,  v.  Johk  P.  White  et  al.,     Iioe  m 

Appellants.  60   137 

The  trnstees  of  a  manufiu^turing  corporation  organized  under  the  act  to 
authorize  the  formation  of  corporations  for  manufacturing  and  other  pur- 
poses (chapter  40,  Laws  of  1848)  are  neither  parties  nor  privies  to  a  Judg- 
ment against  the  company;  and  where,  in  consequence  of  a&ilure  to 
make  and  file  an  annual  report  as  required  by  section  12  of  that  act,  they 
have  become  liable  to  pay  the  debts  of  the  company,  and  an  action  is 
brought  against  them  to  enforce  that  liability  and  collect  a  debt  due  from 
the  company,  proof  of  tlie  recovery  of  such  a  judgment  thereon  is 
neither  conclusive  nor  prima  facie  evidence  of  the  debt. 

« 

(Argued  April  17,  1872 ;  decided  November  12, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  afSrming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict ;  also 
affirming  an  order  denying  a  motion  for  a  new  trial.  (Reported 
below,  67  Barb.,  504,  and  59  id.,  434.) 

This  action  was  brought  against  the  defendants,  as  trustees 
of  the  "  Gutta  Percha  Manufacturing  Company,"  a  corpora- 
tion organized  under  the  act  to  authorize  the  formation  of  cor- 
porations for  manufacturing  and  other  purposes  (chapter  40, 
Laws  of  1848),  as  amended,  seeking  to  make  them  liable  for 
a  debt  against  the  company  under  the  provisions  of  section 
12  of  said  act,  because  they  had  failed  to  make  and  file  the 
annual  report  required  by  that  section.  The  complaint  set 
forth  the  recovery  of  a  judgment  against  the  company  for 
$24,734.62 ;  that  execution  was  returned  unsatisfied,  and  that 
said  judgment*is  unpaid  and  in  full  force.  Upon  the  trial, 
and  before  the  taking  of  any  testimony,  defendants'  counsel 
moved  for  a  dismissal  of  the  complaint  upon  the  ground 
that  it  did  not  set  forth  any  original  cause  of  action  against 
the  company.  This  motion  was  denied  and  the  ruling  excepted 
to.  The  judgment  roll  was  offered  in  evidence  and  received 
under  exception.  The  court  held  the  judgment  conclusive 
against  the  defendants,  and  directed  a  verdict  for  the  amount 
thereof,  which  was  rendered  accordingly. 
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JT*.  Shddon  for  the  appellants.  The  original  indebtedness 
should  have  been  averred  and  set  forth  in  complaint,  and  the 
judgment  is  no  evidence  against  defendants.      {Strong  v. 

Wheaton,  38  Barb.  617;  Moss  v.  McCuUoch,  5  Hill,  181; 

WUherhead  v.  AUen^  3  Keyes,  562 ;  McSarff  v.  Mutmatiy 
4  Robt.,  636 ;  S.  C,  7  Robt.,  137 ;  Belmont  v.  Coleman^ 
21  N.  Y.,  96.)  And  the  objection  is  properly  made  at  the 
trial.    {Ckrgm  v.  Reynolds,  37  N.  Y.,  640.) 

Z.  A.  Fuller  for  the  respondent.  If  there  were  technical 
defects  in  complaint,  it  was  proper  practice  to  receive  the 
proofs,  and  if  no  case  was  made,  to  nonsuit.  {Lawnshury  v. 
Purdy,  18  N.  Y.,  520;  Pratt  v.  H.  H.  R.  Co.,  21  K  Y., 
313,  314 ;  Code,  §  173 ;  MiU&r  v.  White,  8  Abb.  Pr.,  46.)  A 
jndgment  against  a  corporation  is  conclusive  evidence  of  a 
debt  of  the  corporation  in  an  action  against  a  stockholder, 
unless  impeached  for  fraud.  {SUe  v.  Bloom,  20  Johns.,  669  ; 
Moss  V.  OaJdey,  2  Hill,  265 ;  Moss  v.  MoOuUoch,  7  Barb., 
279 ;  Andrews  v.  Mv/rray,  9  Abb.  Pr.,  8, 14 ;  Peckham  v. 
Smith,  9  How.  Pr.,  436 ;  Belmont  v.  Coleman,  1  Bosw.,  188 ; 
Squires  v,  Broum,  22  How.  Pr.,  36,  39,  opinion  of  the 
court  per  "Woodruff  ;  ConMin  v.  JPurman,  8  Abb.,  161,  N. 
8. ;  Nimmons  v.  Tappan,  2  Sweeney,  652 ;  Hovey  v.  Ten 
Broeck,  3  Robt.,  319 ;  Dayton  v.  Borst,  7  Bosw.,  115, 117, 
119 ;  Hoagland  v.  Bell,  36  Barb.,  57 ;  Lewis  v.  Ryder,  13 
Abb.,  6 ;  MiUer  v.  White,  8  Abb.,  N.  S.,  46 ;  OaskUl  v. 
Dudley^  6  Mete.,  546,  per  Shaw,  Ch.  J. ;  Mdyvke  Bank 
V.  Ooodma/n  Paper  Manufacturing  Co.,  9  Gush.,  576 ;  Far- 
num  V.  Ballard  Vale  Machine  Shop,  12  Cush.,  507,  per 
Shaw,  Ch.  J., ;  Marcy  v.  Clark,  17  Mass.,  330,  335 ;  Utley 
V.  Union  Tool  Co.,  11  Gray,  140 ;  Dauchy  v.  Broum,  24  Vt , 
209;  Doworth  v.  Coalhaugh,  5  Iowa,  300;  Hampson  v. 
Weare,  4  Iowa,  13 ;  Corse  v.  Sanford,  14  Iowa,  235 ;  Chaffin 
V.  Cwmmvngs,  37  Me.,  77,  per  Shbplkt,  Ch.  J. ;  Came  v. 
Bin^gham,  39  id.,  35 ;  Millekin  v.  Whitehoi^e,  49  id.,  527 ; 
Merril  v.  Suffolk  Bank,  31  id.,  67,  60 ;  Cross  v.  Zaw,  6  M. 
&  W.,  217 ;  Bank  of  A.  v.  JTias,  4  Eng.  L.  &  Eq.,  252.) 
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A  judgment  is  in  itself  a  debt.  (Jacobs'  Law  Die,  title 
«  Debt ;"  Oiitty  on  Pr.,  108, 109 ;  Sayre  v.  A2Mtin,  8  Wend., 
496.)  The  judgment  being  conclusive,  the  allegation  was 
suflScient.   {Peckham  v.  Smith,  9  How.,  436 ;  21  N.  Y.,  101.) 

Peokhah,  J.  The  statute  under  which  the  defendants' 
liability  is  claimed,  after  requiring  a  report  from  the  company 
of  its  condition  to  be  made,  filed  and  published  annually, 
within  twenty  days  from  the  first  day  of  January,  declares 
that  if  any  company  '^  shall  fail  so  to  do,  all  the  trustees  of  the 
company  shall  be  jointly  and  severally  liable  for  all  the  debts 
of  the  company  then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  shall  be  made.^'  (Laws  of  1848,  p. 
57,  §  12 ;  2  R.  S.,  5th  ed.,  661.) 

The  report  to  be  "  signed  by  the  president  and  a  majority 
of  the  trustees,  and  be  verified  by  the  oath  of  the  president 
or  secretary." 

Upon  the  trial  the  plaintiflf  proved  the  recovery  of  a  judg- 
ment against  the  company  for  the  amount  claimed  in  this 
action,  and  the  court  held  that  recovery  not  oviy  prima  facie 
but  conclusive  evidence  against  these  defendants  of  the  debt 
against  the  company. 

It  will  be  perceived  that  this  is  a  highly  penal  act,  extremely 
rigorous  in  its  provisions. 

It  is  absolute  that  the  trustees  shall  be  liable  for  all  the 
debts  of  the  company,  if  the  report  be  not  made,  no  matter  by 
whose  default.  If  one  of  the  trustees  did  all  in  his  power  to 
have  it  made,  yet  if  the  president  or  a  sufBcient  number  of  his 
co-trustees  to  constitute  a  majority  declined  to  sign  it,  or  if 
the  president  and  secretary  declined  to  verify  it  by  oath,  the 
faithful  trustee  seems  to  be  absolutely  liable  as  well  as  those 
who  refuse  to  do  their  duty. 

A  subsequent  section  makes  the  trustees  liable  for  the  com- 
pany's debts  if  they  pay  a  dividend  not  earned,  but  allows  a 
trustee  to  escape  that  liability  if  he  showed  his  dissent  to  the 
dividend  in  the  manner  therein  provided. 

But  no  qualification  is  made  to  this  liability. 
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Yarious  questions  arose  at  the  trial  and  have  been  discussed 
here,  but  •a  decision  of  this  one,  as  to  the  effect  upon  these 
parties  of  this  judgment  against  the  company,  will  dispose  of 
the  ease. 

The  statute  declares  this  liability  to  be  for  '^  all  the  debts 
of  the  company  "  then  existing.  It  may  be  urged  with  some 
plausibility  that  this  judgment  was  certainly  '^  a  debt  of  the 
company,"  and  for  that  the  defendants  were  therefore  liable. 

In  SUe  V.  Bloom  (20  J.  E.,  669),  this  view  seems  to  have 
been  taken  by  Judge  Spknoes  as  to  a  statute  in  this  respect 
of  similar  terms. 

The  answer,  I  think,  is,  that  as  against  these  defendants 
that  judgment  did  not  legally  exist,  as  they  were  neither 
parties  nor  privies  to  it. 

Ordinarily,  too,  a  judgment  merges  in  itself  the  considera- 
tion upon  which  it  was  founded,  and  no  action  could  subse- 
quently be  maintained  on  such  consideration. 

The  same  answer  should  be  given  to  this  position.  It  is 
not  a  judgment  as  to  these  defendants ;  no  action  could  be 
maintained  thereon  against  them. 

It  is  scarcely  sound  to  say  that  whatever  is  a  debt  against 
a  third  person  (this  company),  is  a  debt  against  these  defend- 
ants. A  judgment  against  a  third  person,  though  void  for 
fraud  or  collusion  as  to  others,  is  valid  against  the  judgment 
debtor  This  is  clearly  so  as  to  individuals,  if  not  as  to  cor- 
porations. 

It  is  conceded  in  all  the  cases  that  the  judgment  would  be 
invalid  as  against  these  defendants  if  recovered  by  connivance 
— by  fraud. 

The  right  of  action  in  this  case  arose,  if  ever,  at  the  expira- 
tion of  the  twenty  days  from  the  first  day  of  January,  1866. 
At  that  time  the  judgment  had  no  existence.  It  was  not 
recovered  until  June,  1866. 

It  is  true  that  the  plaintiffs  aver  defaults  in  the  company 
in  making  said  reports  for  the  years  1866,  1867  and  1868, 
but  no  evidence  was  given  of  any  default  except  in  January, 
1865. 
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Instead  of  prosecating  these  defendants,  the  plaintiff,  in 
1865,  and  more  than  eight  months  after  the  right  of  action, 
accrned  against  these  defendants,  if  it  ever  accrded,  com- 
mences a  snit  against  the  company,  and  then  claims  that  that 
judgment  is  conclusive  against  these  defendants,  as  much  so  as 
if  recovered  against  them,  so  far  as  regards  the  validity  of  the 
debt  and  its  amount. 

There  is  no  statute,  so  far  as  I  am  aware  (we  have  been 
referred  to  none),  that  makes  any  such  recovery  a  prerequisite 
to  a  recovery  in  the  action  against  the  trustees. 

Then  why  not  sue  the  parties  from  whom  it  is  intended 
to  collect  the  judgment  t 

I  have  said  that  these  defendants  were  neither  parties  nor 
privies  to  the  judgment  against  the  company.  It  is  clear  they 
were  not  parties ;  that  judgment  was  against  "The  Gutta 
Pereha  Manufacturing  Company  "  alone. 

Were  they  then  privies  ?  There  is  no  privity  of  blood,  nor 
is  there  of  interest.  There  is  a  privity  of  interest,  at  most, 
only  as  to  the  corporate  property.  The  stockholders,  who  in 
this  respect  stand  the  same  as  the  trustees,  are  bound  by  the 
judgment  to  the  ftdl  extent  of  their  interest  in  the  company 
assets.  (See  as  to  privies  Carrypbell  v.  HaU^  16  N.  Y.,  578.) 
The  trustees  represent  the  stockholders  as  to  nothing  but  the 
corporate  property.  They  were  chosen  for  nothing  else,  and 
are  vested  with  no  other  power. 

So  a  judgment  against  representatives  is  not  binding  upon 
the  heirs.  {Moss  v.  McOuiUmghy  5  Hill,  131 ;  G.  &  H.  notes 
to  Ph.  Ev.,  921,  982 ;  Wood  v.  Byingtotty  2  Barb.  Ch.  K., 
392,  398 ;  Sharpe  v.  Freemwn^  45  N.  Y.,  802.)  The  analogy 
as  to  privity  in  the  case  at  bar  is  very  strong.  There  is  quite 
as  much  ground  for  holding  the  heirs  bound  by  a  judgment 
against  executors  as  for  holding  a  judgment  against  the  com- 
pany to  be  binding  upon  the  trustees. 

In  l£o9%  V.  McCvXlough  (5  Hill,  131)  Judge  Gowek  holds 
that  stockholders  made  liable  by  statute,  in  certain  cases,  for 
the  debts  of  the  company,  upon  failure  of  its  assets,  occupy 
the  position  of  sureties  to  the  company ;  and  the  court  in 
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that  case  hold,  in  a  well-reasoned  opinion,  that  the  stock- 
holders are  not  bound  by  the  judgment  against  the  company. 

It  was  afterward  held  that  the  stockholder  was  a  principal 
debtor  in  such  case,  where  made  jointly  and  severally  liable 
for  the  debt,  though  only  after  an  execution  returned  unsat- 
isfied against  the  company.  {Harger  v.  McCvUoughy  2  Den.. 
119  ;  Moss  V.  MoOuiUyuffh,  7  Barb.,  295.) 

If  the  stockholder  be  a  surety,  the  judgment  against  the 
principal  does  not  bind  him.  (See  the  case  5  Hill,  131,  supra.) 
This  court  has  decided  the  principle  in  Decker  v.  Judson  (16 
N.  T.,  489 ;  Thomas  v.  SubbeU  (16  id.,  405). 

If  he  be  a  principal  debtor  with  the  company,  each  severally 
liable,  then  a  judgment  against  one  party,  severally  liable,  has 
no  force  against  another  who  is  also  severally  liable. 

If  only  jointly  liable  and  sued  separately,  the  judgment 
against  the  one  discharges  the  other  entirely  at  common  law, 
not  under  our  Code.  If  the  other  party  jointly  liable  be 
joined  in  the  suit,  but  not  served,  then  the  judgment  con- 
dndes  him  as  to  the  amount,  when  his  liability  is  established. 
Would  a  judgment  against  any  or  all  of  these  defendants 
be  any  evidence  in  a  snit  against  the  company  of  the  debt  ? 
Olearly  not,  though  each  judgment  is  against  a  principal 
liable  for  the  debt. 

In  the  case  at  bar,  the  defendants  are  strictly  neither  prin- 
cipal debtors  with  the  company,  nor  sureties.  The  statute 
simply  imposes  a  penalty  upon  them  for  the  omission  of  a 
prescribed  duty.    It  compels  them  to  pay  the  debt  of  another. 

I  admit  that  there  is  as  much  ground,  as  a  general  rule, 
for  holding  these  defendants  as  for  holding  stockholders — 
but  not  necessarily  more.  They  do  not  necessarily  have 
notice  of  the  suit  against  the  company,  if  one  be  brought. 
Service  may  be  made  upon  some  other  officer.  In  this  case, 
I  think  each  of  these  defendants  swears  that  he  never  heard 
of  the  suit  against  the  company  until  this  suit  was  com- 
menced. I  do  not  mean  to  say  that  the  defendants  might 
not  have  been  bound  by  that  judgment  by  their  conduct 
in  the  actual  defence  of  that  suit  against  the  corporation. 
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But  if  they  have  notice  as  trustees,  there  may  be  reasons 
for  not  defending,  which  would  not  exist  if  the  suit  were 
against  them  personally.  The  company  may  be  without 
property,  the  debt  as  claimed  may  be  just^  and  they  sup- 
pose that  tlie  plaintiff  will  take  jadgnient  only  for  that  sum, 
there  is  reason  for  supposing  that  the  claim  in  this  case  was 
for  less  than  the  judgment  recovered  against  the  company. 

There  is  no  hardship  in  requiring  a  party  to  prove  his  case 
against  these  defendants.  If  he  has  sold  the  company  goods, 
loaned  it  money  or  rendered  it  service,  it  is  easily  proved 
in  this  action.  It  seems  to  me  that  connivance  and  fraud 
are  prevented  by  requiring  such  proof. 

There  are  many  contradictory  decisions  in  this  State  upon 
this  liability.  I  do  not  deem  it  profitable  to  review  them. 
This  court  has  been  divided  upon  it,  although  in  Bdmont  v. 
Coleman  (21  N.  Y.,  96)  a  majority  of  those  present  seemed 
against  it. 

The  decisions  in  the  New  England  States  have  very  little 
bearing,  as  they  are  founded  upon  entirely  different  statutes, 
generally  making  the  stockholders  judgment  debtors  by  a 
recovery  against  the  company  and  allowing  execution  thereon 
to  be  levied  upon  their  property.  {Ma/rcy  v.  Clarkj  17  Masa, 
330.) 

So  of  Iowa,  although  I  admit  that  tho^e  courts  have  gone 
much  &rther  in  holding  members  of  a  corporation  or  qiuiH 
corporation  for  a  judgment  against  it,  than  is  held  in  our 
State* 

Kor  is  the  judgment  prima/acie  evidence  of  the  debt  as 
against  these  defendants.  There  are  many  loose  expressions 
to  the  contrary  in  the  cases.  Judge  WiLLAxOy  in  the  case  in 
7  Barb.,  makes  the  remark  that  it  is  at  least  prima  facie 
evidence.  This  was  said  after  endeavoring  to  prove  that  it 
was  conclusive. 

There  is  no  ground  whatever  for  holding  this  judgment 
binding  upon  these  defendants,  except  upon  the  principle  of 
res  acljudioata.  It  is  a  judgment,  and  there  is  no  element 
about  a  judgment  of  a  prima  facie  character.    As  a  judg- 
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ment  upon  the  point,  it  is  necessaiily  absolute  and  condu- 
sive — a  statute  sometimes  makes  it  primafacie  merely.  In 
any  other  case,  it  cannot  be  other  than  oonclosive,  if  evidence 
at  all.  That  is  the  inseparable  character  and  nature  of  a 
judgment  It  binds  all  parties  and  privies,  whom  it  binds 
at  all,  upon  the  ground  that  that  matter  has  been  judiciaUy 
examined  by  a  competent  tribunal  and  its  judgment  pro- 
nounced thereon.  The  judgment  of  another  couil:  thereon 
adds  nothing  to  its  finality.  This  is  elementary.  The  authori- 
ties at  this  day  are  dear  as  to  the  effect  of  a  judgment.  {KingB- 
land  V.  Spaldmgj  8  Barb.  Oh.  B.,  341 ;  CuMe  v.  Noyes^  14 
N.  Y.,  329 ;  Doty  v.  Brown^  4  id.,  74.)  It  is  not  necessary 
to  multiply  authorities. 

It  has  been  held  in  some  cases  that  a  judgment  is  only 
jprima  facie  when  it  is  ^ot  pleaded  where  it  might  have 
been ;  that  the  party  has  thus  waived  it  as  an  estoppel.  The 
better  opinion  is  the  other  way,  in  reason  and  authority. 
(1  Greenl.  £v.,  622-538,  indusive,  and  cases  dted.)  In  the 
case  at  bar  the  judgment  is  pleaded.  {Bank  v.  Nia8^  4  Eng. 
Law  &  Eq.,  252.) 

The  question  involved  in  this  case  is  not  free  from  doubt 
or  difficulty.  It  is  not  dedded  in  this  court,  although  the 
prindples  involved,  I  think,  have  been.  (See  WUherhead  v. 
AUeuy  3  Eeyes,  562.)  That  necessarily  holds  that  the  judg- 
ment does  not  bind  «  stockholder.  I  think  the  principles 
of  the  law  are  better  sustained  by  holding  this  judgment  not 
evidence  against  these  defendants ;  that  they  are  neither  par- 
ties nor  privies  to  it,  and  that  they  should  not  be  bound  by 
it ;  that  for  this,  as  iot  other  claims,  they  should  be  personally 
served  with  process,  and  given  an  opportunity  of  trying  the 
question  of  debt.  I  do  not  consider  either  of  the  other  ques- 
tions, 83  they  may  not  recur  on  another  trial. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Gbobgb  0.  GLAonrB  et  al.,  Kespondents,  v,  Bbssie  Black, 

Appellant. 

Where  one  enters  into  a  contract  to  furnish  materials  and  perform  work 
of  a  specified  character,  to  be  paid  for  upon  performance,  although 
materials  may  be  furnished  and  the  work  performed,  yet  if  not  done  in 
th<fmanner  stipulated,  no  action  will  lie  for  the  compensation ;  a  substan- 
tial performance  must  be  shown,  unless  it  has  been  waived  or  released- 
The  right  to  recover  will  not  be  forfeited,  however,  by  reason  of  tech- 
nical,  inadvertent  or  unimportant  omissions  or  defects;  whether  the 
defects  are  substantial,  or  technical  and  unimportant,  is  a  question  of 
fact 

Where,  by  the  terms  of  a  contract  for  the  repair  of  a  building,  it  Is  stipu- 
lated that  the  materials  shall  be  of  the  best  quality  and  the  work  per- 
formed in  the  best  manner,  subject  to  the  acceptance  or  rejection  of  an 
architect,  all  to  be  done  in  strict  accordance  with  the  plans  and  specifi- 
cations, and  to  be  paid  for  when  done  completely  and  accepted,  the 
acceptance  by  the  architect  of  a  different  class  of  work  or  of  inferior 
materials  will  not  bind  the  owner,  and  does  not  relieve  the  contractor 
from  the  agreement  to  perform  according  to  the  plans  and  specifications. 

The  provision  for  acceptance  is  an  additional  safeguard  against  defects 
not  diBcemible  by  an  unskillful  person. 

The  case  of  Wyckcff  v.  Msgen  (44  N.  Y.,  148)  distinguished. 

(Argued  April  16, 1872 ;  decided  November  12, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

George  A.  Black  for  the  appellant.  A  partial  performance 
of  an  indivisible  contract  does  not  extinguish  a  corresponding 
proportion  thereof,  unless  the  benefit  of  such  performance 
18  voluntarily  retained  by  the  creditor.  (Civil  Code,  §  629 ; 
Sedgwick  on  Damages,  212,  215,  216,  222,  note  1,  221; 
Zadue  v.  Seymour^  24  Wend.,  60.;  Mqfet  v.  Saokettj  18  N. 
.T.,  627;  Dams  v.  TalcoU,  12  id.,  188 ;  S.  C,  14  Barb.,  611 ; 
Olark  V.  MarsigUa^  1  Den.,  817;  DiUan  y.  Anderaofij  AS 
SICKBL9— Voi^  V,  19 
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N.  T.,  232 ;  Masterton  v.  City  of  BrooUyn,  7  HUl,  71 ; 
•  Durkee  v.  Mott^  8  !l^arb.,  423.)  The  work  being  aflBxed  to 
real  property,  the  use  and  occupation  of  it  by  the  owner  does 
not  amount  to  a  voluntary  retention.  (Smith  v  Brady^  17- 
K.  Y.,  173.)  Contracts  are  to  be  enforced  as  the  parties 
made  them.  {Brown  v  Owrias^  2  N.  Y.,  227 ;  PiTce  v.  But- 
ler^ 4  id.,  362;  PvUman  v.  Corning j  9  id,,  97;  Smith  v. 
Brady ^  17  id.,  173;  Cunningham  v.  JoneSy  20  id.,  486; 
Bonesteel  v.  Mayor^  etc.y  22  id.,  167 ;  Tompkins  v.  Dudley ^ 
25  id.,  272  ;  WalTcer  v.  MiUardy  29  id.,  379 ;  Brown  v,  Weber, 
38  id.,  188 ;  Boherta  v.  Opdyke,  40  id.,  2^4 ;  Ely  v.  Spof- 
ford,  Court  of  Appeals  [Transcript,  Jan.  21,  1870] ;  Jackson 
V.  Topping,  1 .  Wend.,  396 ;  Bird  v.  Smith,  12  Q,  B,,  781.) 
Waiver,  as  applied  to  contracts,  is  in  fact  a  new  contract. 
{Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.,  136;  Gardiner  v. 
Clark,  21  id.,  404;  ^Cromwell  v,  Ha/iglU,  id.,  462.)  The 
intention  to  waive  must  be  clear.  {Roberta  v,  Opdyke^  40  N. 
Y.,  264 ;  Pike  v.  ^wtf^,  4  id.,  360.)  Plaintiffs  have  failed 
to  complete  their  contract,  and  the  judgment  should  be 
reversed.  {Oriffen,  v.  Marqua/rdt,  17  N,  Y.,  ?8 ;  Edm^maton 
V.  McLovd,  16  id.,  544.) 

TF".  TT.  i\72Ze«  for  the  respondents.  A  substantial  perform- 
ance of  a  building  contract  is  all  the  law  requires.  {Smith  v. 
Gugerty,  4  ,Barb.,  614 ;  Smith  v.  Brady,  17  N.  Y.  173 ;  Sinclair 
V.  Talmadge,  35  Barb.,  602 ;  Colwdl  v.  Lawrence,  24  How. 
Pr.  R.,  324 ;  Thomaa  v.  Fleury,  26  N.  Y,,  32.)  Defendant 
assented  to  the  work  as  it  was  being  performed,  and  so 
accepted  it.  ( Waison  v.  Gray,  41  N.  Y.,  385 ;  ColweU 
V.  Lawrence,  24  How.  Pr.  E.,  324 ;  PiAd  v.  Noah,  38  N.  Y., 
835 ;  Smith  v.  Brady,  17  id.,  173 ;  Sinclair  v,  Talmadge,  35 
Barb.,  602.)  Defendant,  by  allowing  plaintiffs  to  go  on  after 
the  time  limited,  waived  the  forfeiture  she  might  have  claimed* 
{Cox  V.  Bennett,  1  Greene,  165 ;  Sinclair  v.  Talmadge,  35 
Barb.,  602 ;  Watam  v.  Gray,  41  N.  Y.,  385 ;  Cb^wj^gK  v.  Law- 
rence,  24  How.  Pr.  R.,  324 ;  Smith  v.  Brady,  17  N.  Y.,  173.)  ^ 
The  architect's  certificate  bouqd  the  parties.  {^u&^  v,  7W^, 
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24  Wend.,  447 ;  Sindair  v.  Talmadgey  36  Barb.,  602 ;  /Swi^A 
V.  Brady ^  9fwpra;  Oakes  v.  Moore,  11  Shep.,  214;  Wyckcff 
V.  J/cyer*,  44  N.  T.,  143.) 

Chubch,  Ch.  J.  This  is  an  action  upon  a  claim  filed  under 
the  mechanics'  lien  kw.  The  contractors  are  builders,  and 
contracted  to  make  certain  alterations  and  repairs  upon  the 
defendant's  house  for  $1,326 ;  one-half  to  be  paid  when  the 
lath  were  on,  and  the  balance  when  the  work  was  done  com- 
pletely and  accepted.  The  work  consisted  principally  of 
taking  oft'  an  old  peak  roof  and  substituting  a  French  or 
Mansard  roof  and  finishing  off  the  upper  story,  and  making 
other  repairs  in  the  interior  of  the  house.  The  case  was  tried 
before  a  referee,  and  is  very  voluminous.  The  original 
report  contains  filly-eight  distinct  findings  of  fact,  besides  the 
conclusions  of  law,  and  when  the  case  was  made  the  referee 
again  stated  the  facts  found  by  him  in  fifly-nine  findings, 
which  are  followed  by  forty-one  findings  of  law,  to  each  of 
which  an  exception  is  taken.  The  learned  judge  who  deliv- 
ered the  opinion  in  the  court  below  regarded  these  last  fifty- 
nine  findings  of  tact  as  additional  to  those  stated  in  the  origi- 
nal report,  but  it  is  not  very  clear  whether  they  were 
intended  as  additional  findings  or  substitutes  for  those  con- 
tained in  the  report.  At  the  close  of  the  first  findings,  the 
case  states  ^'  and  hereupon  the  said  owner,  for  the  purpose  of 
a  review  of  the  evidence  appearing  upon  the  trial,  makes  the 
foregoing  case,  and  the  said  referee  states  the  following  as 
facts  found  by  him."  From  this  it  would  appear  that  the  last 
findings  were  revised  substitutes  for  the  first ;  but  in  the 
course  of  these  findings  the  referee  refers  to  certain  findings 
contained  in  the  original  report,  and  it  is  probable  that  it  was 
intended  that  all  of  them  should  go  into  the  case.  If  the 
learned  referee  had  been  more  concise  and  brief,  and  had 
incorporated  less  extraneous  matter  in  his  findings,  his  own 
labor  and  that  of  the  court  would  have  been  greatly  lessened. 
Keither  evidence,  argument  nor  comment  has  any  legitimate 
place  in  findings  of  &ct  or  law.    They  should  be  conclusions 
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of  fact  from  the  evidence  and  concIuBions  of*  law  from  the 
facts  found,  and  both  stated  withont  repetition,  and  in  the 
most  concise  and  direct  manner.  The  referee  found  for  the 
plaintiffs  the  whole  amount  of  the  daim,  less  twenty-five  dol- 
lars, which  he  found  as  damages  for  defective  work  and 
materials. 

The  findings  of  fiict,  if  supported  by  any  evidence,  are  con- 
clusive upon  this  court,  and  we  can  only  deal  with  the  legal 
questions  involved.  A  reference  to  some  general  principles 
of  law  will  aid  in  elucidating  the  controlling  points  in  the 
case.  It  is  well  settled  in  this  State  that  where  a  party  has 
entered  into  a  contract  to  perform  work  and  furnish  materials 
of  a  specified  character,  and  the  other  party  agrees  to  pay  for 
the  same  upon  the  performance  of  the  contract,  although  the 
work  may  be  performed  and  materials  furnished,  yet,  if  not 
done  in  the  manner  stipulated,  no  action  will  lie  for  compen- 
sation. When  performance  is  a  condition  of  payment  the 
former  must  be  shown  to  entitle  a  party  to  recover  unless  it 
has  been  waived  or  released.  The  case  of  Smith  v.  Brady 
(17  N.  T.,  173),  reviewing  the  principal  authorities  on  the 
subject,  is  full  and  explicit  on  this  point.  This  is  a  general 
rule,  applying  to  contracts  of  this  character  as  well  as  others. 
As  was  said  in  the  above  case,  "  There  is,  in  a  just  view  of 
the  question,  no  hardship  in  requiring  builders  to  perform 
their  contracts  in  order  to  entitle  themselves  to  payment 
where  the  employer  has  agreed  to  pay  only  on  that  condi- 
tion." As,  however,  this  class  of  contracts  embrace  many 
particulars  which  it  is  difficult,  if  not  impracticable,  to  comply 
with,  with  entire  exactness,  the  apparent  rigor  of  the  general 
rule  has  been  so  far  relaxed  as  that  a  substantial  compliance 
will  be  deemed  sufficient.  As  was  properly  expressed  by 
Allen,  J.,  in  Sinclair  v.  Talraadge  (35  Barb.,  602),  "If 
there  has  been  no  willful  departure  from  the  terms  of  the 
contract,  or  omission  in  essential  points,  and  the  laborer  has 
honestly  and  faithfully  performed  the  contract  in  all  its 
material  and  substantial  particulars,  he  will  not  be  held  to 
have  forfeited  his  right  to  remuneration  by  reason  of  mere 
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technical,  inadvertent  or  unimportant  omissions  or  defects. 
The  law  imposes  no  such  liability,  and  enforces  no  snch  pen- 
alty.'' The  question  in  each  case  will,  of  course,  be  an  open 
one,  where  defects  exist,  whether  they  are  substantial  or 
technical  and  unimportant.  This  is  a  question  of  fact.  The 
referee  has  found  that  defects  existed,  but  has  not  passed 
upon  the  question  whether  they  were  substantial  so  as  to 
defeat  any  right  of  action,  or  so  trivial  and  unimportant  as  to 
require  the  application  of  the  modified  rule  before  stated; 
nor  has  he  furnished  any  guide  by  which  we  can,  as  a  ques- 
tion of  law,  determine  that  question,  except  that  he  finds  that 
the  plaintiflfs  intended  in  good  &ith  to  perform  their  contract. 
The  referee  finds,  in  the  fiftieth  clause  of  what  are  called 
special  findings,  ^^  That  the  work  was  never  completed  by 
the  claimants  according  to  the  plans  and  specifications  in  the 
respects  found  by  me  in  my  report,  or  specially  found  by  me 
herein." 

The  defects  thus  found  are  quite  numerous,  and  embrace 
defects  in  materials  and  workmanship,  in  the  plastering, 
the  walls  were  out  of  plumb,  the  windows  were*  too  narrow, 
an  omission  to  put  sills  under  cross  partitions;  there  was 
some  leakage;  folding  doors  were  too  narrow  and  too  short ; 
an  omission  to  replace  lightning-rods,  torn  down  to  perform 
the  work ;  defective  materials  and  workmanship  in  the  mould- 
ings and  casings,  and  some  other  similar  defects.  As  to  some 
of  the  defects,  the  referee  found  that  they  had  been  waived, 
or  should  have  been  objected  to  while  the  work  was  pro- 
gressing ;  as  to  others,  that  there  was  no  evidence  of  damages 
by  reason  of  them ;  and,  as  to  others,  he  allowed  compensa- 
tion in  damages,  but  did  not  find  whether  they  were  of  such 
a  material  character  as  to  preclude  a  recovery  or  not ;  nor, 
upon  the  theory  upon  which  he  determined  the  case,  was  it 
essential  that  he  should  do  so.  That  theory  was  that,  by  the 
terms  of  the  contract,  the  architect  had  power  to  bind  both 
parties  by  his  acceptance  of  the  work  and  materials  so  far  as 
to  enable  the  plaintiffs  to  maintain  an  action,  that  the  archi- 
tect superintended  the  work  and  accepted  it  after  it  was  com- 
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ploted,  and  that  the  defendant  was  bound  thereby  to  pay  for 
it,  less  the  value  of  the  defects  proved. 

After  an  examination  of  the  case  I  do  not  think  this  pro- 
position can  be  sustained.  In  the  first  place,  the  contract 
confers  no  power  upon  the  architect 'to  change  or  alter  the 
plans  and  specifications :  nor  is  there  any  provision,  found  in 
many  such  contracts,  that  the  decision  of  the  architect  shall  be 
final  and  conclusive  upon  the  defendant.  The  contract  pro- 
vides "  that  the  materials  to  be  furnished  shall  be  of  the  best 
quality,  and  the  workmanship  performed  in  the  best  manner, 
subject  to  the  acceptance  or  rejection  of  Edward  WalL  archi- 
tect, and  all  to  be  in  strict  accordance  with  the  plans  and 
specifications,  which  are  signed  by  the  parties  of  the  second 
:  part,  and  form  part  of  this  contract."  The  arcliitect  also  had 
power  to  reject  any  particular  work  or  materials ;  and  in  such 
case  the  builders  were  to  remedy  the  defects.  This  is  sll  the 
authority  which  the  architect  had  under  this  contract,  and 
his  authority  was  equally  known  to  both  parties.  It  is  quite 
clear  to  my  mind  that  the  acpeptance  of  the  work  by  the 
architect  did  not  relieve  the  plaintiffs  from  their  agreement 
to  perform  this  work  according  to  the  plans  and  specificar 
tions.  The  provisions  are  distinct  and  independent.  The 
contract  was  to  be  performed  in  a  certain  manner,  particu- 
larly specified  in  writing;  and,  in  addition,  it  was  to  be  sub- 
ject to  the  acceptance  or  rejection  of  the  architect ;  but  his 
acceptance  of  a  different  class  of  work  or  inferior  materials 
from  that  contracted  for  would  not  bind  the  defendant  to  pay 
for  them.  She  was  obliged  to  pay  only  where  "  the  work 
was  done  completely  and  accepted."  The  provision  for 
acceptance  was  an  additional  safeguard  against  defects  noi 
discernible  by  an  unskilled  person. 

This  principle  was  substantially  held  in  Birdr.  Smith  (64 
Ei  C.  L.  R.,  785),  where  the  contract  was  for  the  sale  and 
delivery  to  the  plaintiff  of  a  quantity  of  iron  rails  of  certain 
weights,  shapes  and  dimensions,  and  to  be  inspected  and  cer- 
tified as  then  agreed  upon,  and  in  quality  equal  to  any  rails 
made  in  Staffordshire.    A  plea  that  the  rails  were  inspected, 
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certified  and  approved  by  an  agent  of  the  plaintiff's,  as  pro- 
vided in  the  contract,  was  held  bad  on  demurrer  on  the  ground 
(among  others)  that  ^^eaeh  stipulation  is,  in  its  terms,  distinct, 
and,  in  its  nature,  as  an  absolute  warranty  for  quality,  may 
well  be  required,  in  addition  to  a  provision  for  inspection  and 
approval,  to  guard  against  defects  whicli  inspection  cannot 
discover." 

In  Wydkffff  v.  Meyers  (44  N.  F.,  143),  where  it  was  held 
that  the  certificate  o£  the  architect  was  conclusive  upon  both 
parties,  the  contract  provided  that  payment  should  be  made 
upon  the  certificate  of  the  architect;  and  it  was  also  provided 
that  disputes  respecting  the  construction  and  meaning  of  the 
drawings  and  specifications  should  be  submitted  to  the  archi- 
tects, whose  decision  should  be  conclusive  upon  the  parties. 
Every  contract  must  be  construed  by  its  own  terms,  and,  I 
think,  the  true  construction  of  this  contract  is,  that  the  pro- 
vision subjecting  the  work  and  materials  to  the  acceptance  of 
Mr.  Wall  was  for  the  benefit  of  the  defendant  as  an  additional 
protection  to  the  agreement,  on  the  part  of  the  builders,  to 
perform  the  work  according  to  the  plans  and  specifications, 
and  such  seems  to  have  been  the  understanding  of  both  par- 
ties by  the  course  of  evidence  on  the  trial.  The  acceptance 
by  the  architect  would  be  important  in  establishing  that  the 
work  and  materials  were  in  compliance  with  the  contract,  but 
would  not  be  sufficient  to  sustain  a  recovery  if  it  appeared 
that  the  contract  had  not  been  substantially  performed. 

"We  cannot  determine  whether  this  construction  of  the  con- 
tract would  have  changed  the  result  at  the  trial  before  the 
referee  or  not,  because  the  referee  did  not  consider  or  pass 
upon  the  question  of  substantial  performance,  but  held  that 
such  performance  was  established  by  the  acceptance  of  the 
architect,  so  far  as  to  enable  the  plaintiff  to  maintain  the 
action.  In  this  he  erred.  But  I  cannot  agree  that  there  was 
such  acceptance  of  the  work  by  the  architect  as  to  bind  the 
defendant,  even  if  he  had  authority  to  bind  her.  The  facts, 
upon  which  the  referee  found  that  the  architect  accepted  the 
work,  are  stated  in  the  report,  and  are  embraced  in  numerous 
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specifications ;  but  so  far  as  material  are,  substantially,  that 
the  architect  did  not  see  the  work  during  the  taking  down 
of  the  old  roof,  erecting  the  studding  and  putting  up  the  new 
roof,  nor  the  partitions  of  the  attic  floor,  or  before  the  lath 
and  plastering  were  on,  and  that  he  only  saw  the  work,  on  an 
average,  about  once  a  week ;  that  about  the  time  the  work 
was  finished  he  and  one  of  the  claimants  went  over  a  portion 
of  the  work  together  in  the  absence  of  the  owner,  but  did 
not  thoroaghly  examine  the  work ;  that  he  pointed  out  cer* 
tain  things  to  be  done,  and  on  the  next  day  the  other  claimant 
went  to  the  house  to  do  the  things  which  his  co-claimant 
stated  that  the  architect  pointed  out,  but  did  not  do  all  of 
them ;  that  a  day  or  two  afterward,  the  architect  uot  having 
seen  the  work  meantime,  met  one  of  the  claimants  in  the 
street  and  asked  him  if  the  things  he  had  specified  had  been 
done ;  that  the  claimant  replied  that  they  had,  and  asked  for 
a  certificate,  which  the  architect  promised  to  give  in  a  few 
days,  after  he  had  been  over  to  see  the  work ;  '^  that  after- 
ward the  claimants  called  again  upon  the  architect  at  his 
home  for  the  certificate,  and  that  he  told  them  that  he  had  not 
seen  the  work  yet  and  promised  to  leave  a  certificate  at  the 
claimants'  house  in  a  few  days  after  he  had  been  over  to  see 
the  work,  and  at  the  same  time  advised  the  claimants  to  go 
and  compromise  with  the  owner,  and  if  they  could  not  make 

I  it  out  (the  settlement)  he  would  give  the  certificate  anyway ; " 
that  the  architect  did  not  know  of  the  objections  of  the  owner 
to  the  work,  and  on  making  a  thorough  examination  he  was 
of  opinion  that  the  work  was  inferior  in  quality  and  in  work- 
manship and  did  not  comply  with  the  contract  in  all  respects, 

/and  never  gave  the  certificate  or  otherwise  accepted  the  work. 
Conceding  the  power  claimed  for  the  architect,  these  facts 
fail  to  establish  such  an  acceptance  as  would  foreclose  the 
defendant.      At  most,  it  was  only  a  promise  to  accept,  and 

1  that,  too,  in  substance  after  a  subsequent  satisfactory  exami-, 
nation  of  the  work.  The  work  was  not  satisfactory  when  the 
examination  was  subsequently  made.  But  if  the  acceptance 
had  been  tmqualified  and  a  certificate  given  without  knowing 
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the  facte  concerning  which  a  Bubsequent  examination  showed 
he  was  mistaken,  the  acceptance  and  certificate  would  have 
had  no  binding  force.  Fraud  or  mistake  vitiates  the  certifi- 
cate in  those  cases  where  a  certificate  is  otherwise  conclusive. 
(44  N.  Y.,  mpra,)  So  that,  in  any  point  of  view,  the 
referee  erred  in  holding  that  the  defendant  was  in  any  degree 
prejudiced  in  her  defence  by  what  was  said  or  done  by  the 
architect  upon  the  subject  of  the  acceptance  of  the  work. 
There  are  other  conclusions  stated  in  the  numerous  findings 
of  the  referee  to  which  I  cannot  fully  assent,  but  which 
are  comparatively  subordinate,  and  as  there  must  be  a 
new  trial  I  do  not  deem  it  material  to  examine  them.  It  is 
not  intended,  in  the  views  above  expressed,  to  decide  or  inti- 
mate an  opinion  that  the  claimants  are  not  entitled  to  main- 
tain this  action  and  recover  the  contract  price,  less  such 
reasonable  damages  as  the  defendant  has  sustained  by  reason 
of  the  defects  and  omissions  appearing  in  the  work  or  mate- 
rials. If  the  claimante  acted  in  good  faith,  and  honestly  per- 
formed the  contract  in  all  substantial  particulars,  they  should 
not  be  compelled  to  forfeit  the  whole  payment  by  reason  of 
inadvertent  or  slight  defects.  So,  too,  the  plaintiffs  may 
recover  if  the  defendant,  by  herself  or  authorized  agent,  has 
waived  full  performance,  or  consented  to  accept  the  work 
subject  to  deductions  for  defects.  On  the  other  hand,  if 
these  defects  and  omissions  are  so  numerous  and  pervading 
as  to  show  that  the  whole  job  was  done  in  a  slovenly  and 
improper  manner,  not  conforming  substantially  with  the 
plans  and  specifications,  and  there  has  been  no  waiver,  there 
is  no  rule  of  law  or  morality  which  entitles  the  claimant  to 
compensation.  From  the  nature  of  the  case  it  cannot  be 
difficult  to  reach  a  just  result  at  another  trial,  or  even  by  a 
proper  spirit  of  accommodation  on  the  part  of  the  parties 
themselves  to  arrive  at  such  a  result,  without  further  litiga- 
tion or  expense. 

The  point  is  made  by  the  appellant  that  the  judgment 
should  be  reversed  without  a  new  trial,  claiming  that  the 
lien  has  expired,  and  no  personal  judgment  can  be  ren* 
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dered  against  the  defendant.  This  position  is  not  tenable. 
If  the  lien  has  expired  the  action  can  still  be  prosecuted  as  a 
personal  action,  The  twentieth  section,  as  amended  in  1871, 
is  explicit  in  retaining  the  lien,  but  it  is  unnecessary  to  deter- 
mine now  whether  the  lien  continues  or  not. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 

All  concur,  except  Geoveb,  J.,  not  voting. 

Judgment  reversed. 


Charles  Goodwin  et  al..  Respondents,  v.  The  Baliimorb 
AND  Ohio  Railroad  Company,  Appellant. 

Where  bulky  articles  of  freight  are  landed  from  a  vessel  in  the  customary 
manner  upon  a  public  wharf,  with  due  notice  to  the  consignee  (he  being 
the  owner),  who  pays  the  freight  and  takes  steps  toward  removing  them, 
and  is  afforded  a  reasonable  opportunity  of  doing  so,  the  legal  custody 
is  transferred  to  him,  and  if  he  unnecessarUy  delays  the  removal,  he 
does  so  at  his  own  risk.  It  is  his  duty,  not  the  carrier's,  to  protect  them, 
and  if  they  are  injured  by  inclement  weather,  the  carrier  cannot  be  held 
responsible. 

(Argued  April  19,  1872 ;  decided  November  Id,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 
(Reported  below,  58  Barb.,  195.) 

The  action  is  brought  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiffi,  through  the  negligence  of 
defendant,  in  not  caring  for  and  protecting  from  rain  a  lot 
of  sheet  iron  consigned  to  plaintiffs,  which  had  been  brought 
from  Baltimore  in  the  steamer  Carrol,  belonging  to  the 
defendant. 

The  Carrol  arrived  at  her  wharf,  pier  No.  13,  East  river, 
on  the  4th  or  5th  of  September,  and  immediately  sent  notice 
to  the  plaintiffs,  whose  store  was  less  than  eighty  rods  distant 
from  the  pier,  and  landed  the  iron  on  the  pier  in  the  usual 
way  in  which  iron  is  landed.     A  part  of  the  iron  was  piled 
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on  the  aide  of  the  pier  near  the  street  (South  Btreet)^  and  the 
residue  in  two  piles  at  the  south-easterly  end  of  the  pier.  It 
was  piled  in  a  space  by  itself,  and  separate  from  all  other 
cargo.  That  part  which  lay  near  the  street  was  taken  away 
by  the  plaintiffs. 

The  vessel  began  discharging  freight  Monday  and  finished 
Wednesday.  On  Friday  a  heavy  shower  occurred,  by  which 
the  iron  was  wet  and  rusted.  The  iron  could  have  been 
removed  in  one  day.    Other  &cts  appear  in  the  opinion. 

John  Slos8on  and  A.  J.  Parker  for  the  appellant.  The 
judge  erred  in  his  charge  to  the  jury,  in  making  the  con- 
venience of  access  to  the  goods  a  test  of  perfect  delivery. 
(Ang.  on  Carriers,  §§  313,  315 ;  FiaJc  v.  Newton^  1  Den.,  45 ; 
Kichardson  v.  Ooddard^  23  How.  U.  8.,  39 ;  MiUer  v.  Steam 
Manufacturing  Oo.^  6  Seld.,  438 ;  Ely  v.  N.  Haven  St.  Bt, 
Co.y  52  Barb.,  214,  215;  Price  v.  Powell,  8  Corns.,  322; 
Flanders  on  Shipping,  §  275 ;  Hyde  v.  Trent.  Nav.  Co.y  5  T. 
R.,  397-400;  Redmond  v.  Liverpool^  N.  Y.  and  Phila. 
Steamship  Co.^  Court  of  Appeals  [N.  Y.  Transcript,  March 
30,  1872]  ).  After  receiving  notice,  the  consignee  is  bound 
to  take  care  of  the  goods  and  carry  them  away.  (Story  on 
Bail.,  §  545,  citing,  4  Pick.,  371,  1  Rawle,  203 ;  Roth  v. 
Buff,  and  S.  Z.  R.  R.,  34  N.  Y.,  553 ;  Richardson  v.  God- 
dardj  23  How.  U.  S.,  39.)  The  judge  erred  in  refusing  to 
charge  that  defendant  was  not  obliged  to  warehouse  the 
goods.  {Roth  V.  Buff,  and  S.  L.  R.  R.,  34  N.  Y.,  548 
Govld  V.  Chapin^  20  id.,  .267 ;  Miller  v.  Stream  Manuf.  Co. 
10  id.,  438 ;  Fiek  v.  Newton^  1  Den.,  45 ;  Ostrander  v 
Brown^  15  J.  R.,  39.)  Gratuitous  bailees  are  only  respon 
sible  for  gross  or  culpable  negligence.  (Jones  on  Bail.,  8 
TompJdna  v.  SaUmwreh^  14  S.  &  R.,  275 ;  Ang.  on  Carriers, 
§§  17, 26, 295, 304, 323 ;  ShieUe  v.  Blackbume,  IH.  Black.,  1 58.) 

C.  M.  Brigge  for  the  respondents. 

Rapallo,  J.  Where  bulky  articles  of  freight  are  landed 
from  a  vessel  in  the  customary  manner  upon  a  public  wharf, 
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with  due  notice  to  the  consignee,  and  he  thereupon  pays 
the  freight  and  takes  steps  toward  removing  them,  and  is 
afforded  a  reasonable  opportunity  to  do  so,  but  unne- 
cessarily delays  that  operation,  and  in  consequence  of  such 
delay  on  his  part  they  are  injured  by  inclement  weather,  the 
carrier  cannot  be  held  responsible  for  such  injury.  It  is 
not  his  duty  to  store  the  goods  after  the  consignee  has  paid 
the  freight  and  signified  his  intention  to  remove  them,  and  is 
apparently  about  to  do  so.  If^  after  the  consignment  has 
been  thus  accepted  and  the  goods  have  been  separated  from 
the  rest  of  the  cargo  and  the  consignee  has  been  afforded  a 
reasonable  time  to  remove  them,  he  voluntarily  or  negligently 
allows  them  to  remain  upon  the  wharf,  he  does  so  at  his  own 
risk,  and  it  is  his  duty  and  not  the  carrier's  to  protect  them 
from  the  weather. 

Where,  instead  of  being  landed  upon  a  public  wharf,  the 
goods  are  placed  in  a  depot  or  storehouse  or  other  premises  of 
the  carrier,  they  being  in  his  actual  custody,  he  is  bound  to 
take  ordinary  care  of  them,  notwithstanding  unreasonable 
delay  by  the  consignee  in  removing  them.  And  where  the 
consignee  cannot  be  found,  or  after  notice  refuses  to  receive 
the  goods,  the  carrier  is  bound  to  take  care  of  them  or  put 
them  in  a  place  of  safety  for  the  benefit  of  the  consignor  or 
owner. 

In  all  these  cases,  after  his  duty  as  carrier  has  been  dis- 
charged, he  becomes  a  species  of  involuntary  bailee,  and  his 
only  means  of  relieving  himself  of  the  custody  of  the  goods  is 
by  placing  them  in  the  hands  of  some  responsible  warehouse- 
man. 

But  the  principle  of  these  cases  does  not  apply  where  the 
consignee  ie  present,  accepts  the  consignment  and  pays  ihe 
freight,  and  the  goods  are  landed  on  a  public  wharf,  with 
notice  to  him,  and  he  is  afforded  a  reasonable  time  and  oppor- 
tunity to  take  charge  of  and  remove  them.  Their  legal  cus- 
tody is  then  transferred  from  the  carrier  to  the  consignee,  at 
least  where  the  latter  is  owner  of  the  goods,  or  bound  to 
accept  them.    {Chickering  v.  Fowler^  4  Pick.,  371 ;  Cope  v. 


1872.]  Goodwin  et  aL  v.  Baltimore  and  Ohio  R  R.  Co.    157 

Opinion  of  the  Court,  per  Bafallo,  J. 

Cordova^  1  Bawle,  203.)  Whether  in  a  case  where  the  con- 
signee was  not  the  owner  the  carrier  wonld  owe  any  further 
duty  to  the  trae  owner  in  case  of  the  neglect  of  the  consignee 
to  remove  the  goods,  it  is  not  now  necessary  to  consider, 
this  action  being  between  the  carrier  and  the  consignees. 

In  the  present  case,  the  parcel  of  sheet  iron  in  question  lay 
separated  from  the  rest  of  the  cargo  and  piled  up  by  itself  at 
the  end  of  the  pier  (which  mT&s  a  public  wharf),  for  several 
days  after  notice  to  the  consignees  of  its  arrival.  They  had 
paid  the  freight  upon  it  at  the  time  of  receiving  the  notice, 
and  had  sent  their  carman  several  times  to  remove  it  and  had 
removed  another  parcel  of  the  same  consignment.  The  main 
contest  at  the  trial  was  upon  thd  point  whether  a  reasonable 
opportunity  had  been  afforded  to  the  plaintiffs  to  remove  the 
parcel  in  question,  before  the  storm  by  which  it  was  injured, 
the  claim  upon  the  part  of  the  plaintiffs  being  that  the  defend- 
ant had  so  obstructed  the  wharf  with  other  portions  of  the 
cargo  that  the  carman  could  not  remove  the  parcel  in  ques- 
tion before  the  storm,  and  the  defendant  controverting  this 
and  claiming  that  the  omission  of  the  carman  to  remove  it 
was  owing  to  his  own  negligence  and  misconduct,  and  that 
with  proper  diligence  he  had  ample  time  to  remove  it  before 
the  damage  occurred.  The  evidence  upon  these  points  was 
conflicting,  and  they  were  submitted  to  the  jury.  The  judge 
in  the  first  instance  complied  with  the  request  of  the  defend-  ^ 
ant's  counsel  to  charge  the  jury  that  if  the  plaintiffs  had  a 
reasonable  time  to  remove  the  iron  or  to  put  it  under  proper 
care  and  custody  before  the  storm  they  could  not  recover,  but 
afterward,  in  delivering  his  charge,  the  judge  departed  from 
this  view  and  charged  in  substance  that  even  if  the  plaintiffs 
had  a  reasonable  time,  then  from  the  time  that  the  reasonable 
period  for  the  removal  of  the  goods  expired  the  defendant 
became  liable  as  warehouseman,  and  that  if  proved  to  have 
neglected  to  take  that  degree  of  care  of  the  property  which  is 
required  of  warehousemen,  it  was  liable,  though  its  duty  as 
common  carrier  was  ended.  For  the  reasons  above  stated,  we 
are  of  opinion  that  under  the' circumstances  of  this  case,  the  lat- 
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ter  instruction  was  erroneous^  and  that  the  judge  should  have 
adhered  to  the  first  position. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


US   6S      The  Central  Bank  of  Brooklyn,  Eespondent,  v.  Barnabas 

Hahmett  et  al.,  Appellants. 

An  individual  negotiating  for  the  purchase  of  a  bill  of  exchange  or  promis- 
sory note  from  one  having  it  in  possession,  and  whose  name  appears 
npon  it,  must  assume  that  the  title  of  the  holder  as  well  as  the  liability 
of  aU  the  parties  is  precisely  that  indicated  by  the  instrument. 

The  presumption  arising  from  the  fact  of  possession  of  a  bill  of  exchange  * 
by  the  drawee  and  acceptor,  is  that  it  is  in  his  possession  for  acceptance 
or  after  payment ;  such  possession  gives  no  apparent  ownership  or  pre- 
sumptive right. to  transfer  the  same.    QPbcxham,  J.^  dissenting.) 

(Argued  April  19, 1873;  decided  November  12, 1872.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  departaient,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict 

This  action  is  brought  upon  a  bill  of  exchange,  drawn  bj 
the  defendants  on  and  accepted  by  Balch  &  Co.,  payable  to 
the  order  of  the  plaintiff,  dated  October  Slst,  1868,  at  four 
months. 

Balch  &  Co.  were  indebted  to  the  defendants,  and  the 
defendants  drew  the  draft  and  delivered  it  to  the  defendants 
on  account  of  such  indebtedness,  and  for  the  purpose  of  ena- 
bling the  defendants  to  have  it  discounted  for  their  own  benefit. 

The  defendants  failing  to  get  it  discounted,  Balch  &  Co.  * 
gave  defendants  another  acceptance  for  the  same  amount,  and 
with  instructions  to  have  it  canceled,  surrendered  this  one  to 
them. 
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Instead  of  doing  this,  Balch  &  Co.  presented  it  to  plaintiff 
for  discount  to  procure  funds  to  pay  a  note  previously  dis- 
counted by  the  bank  for  them. 

The  bank  discounted  the  bill,  passed  the  proceeds  to  the 
credit  of  Balch  &  Co.,  and  out  of  the  moneys  paid  the  note 
it  had. 

John  C.  Dimmick  for  the  appellants.  To  constitute  a  hona 
fide  holder  of  commercial  paper,  it  must  be  purchased  of  one 
either  owning  or  apparently  the  owner  of  what  he  proposes 
to  sell.  {Belmont  Branch  Bank  v.  Hoge^  35  N.  Y.,  65 ; 
Hoge  V.  Lansing j  35  N.  Y.,/36.) 

J.  C.  Bergen  for  the  respondent.  If  the,  bank  had  paper 
of.  Mr.  Balch  lying  over,  and  it  was  taken  up  by  this  bill  of 
exchange,  that  would  be  no  defense.  (Albany  L.  J.,  Oct.  29, 
1870,  p.  327 ;  34  N.  T.,  247 ;  40  id.,  457.) 

Pbb  Cusiam.  The  plaintiff  claims  to  recover  as  a  hona  fide 
holder  for  value  of  the  bill  in  suit.  A  hona  fide  holder 
of  negotiable  paper  is  one  who  has  acquired  the  title  in  good 
faith  for  a  valuable  consideration  from  one  capable  of  trans- 
ferring it,  or  from  one  in  possession  of  the  paper  with  an 
apparent  right  to  transfer  it,  and  without  notice  of  any  defect 
in  his  title  or  right  to  transfer.  One  who  obtains  the  transfer 
of  negotiable  paper  before  maturity,  and  for  full  value,  with- 
out notice  of  any  defect  in  the  title  of  the  apparent  owner, 
acquires  and  has  all  the  rights  of  a  hona  fide  holder,  by  title 
deriv^  from  the  actual  owner.  (BeLmovvt  Bram^h  Bank  v. 
Hoge^  35  N.  Y.,  65.)  The  possession  of  a  bill  or  note  payable  to 
bearer,  or  indorsed  in  blank  by  one  not  a  party  to  the  instru- 
ment, is  presumptive  evidence  of  ownership.  But  a  possesr 
sion  of  such  an  instrument  by  a  party  to  it  only  authorizes 
a  presumption  of  such  rights  and  obligations  of  the  several 
parties  as  are  indicated  by  the  paper  itself.  The  actual  rela- 
tions to  each  other,  of  the  several  parties  to  the  instrument, 
are  presumed  to  be  precisely  such  as  the  law  declares,  in  the 
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absence  of  any  special  drcaniBtanoe  to  take  the  instrament 
out  of  the  general  rule,  and  vary  the  liabilities  of  the  parties 
as  between  each  other. 

An  individual  negotiating  for  the  purchase  of  a  bill  or  note 
from  one  having  it  in  possession,  and  whose  name  appears 
upon  it,  must  assume  that  the  title  of  the  holder,  as  well  as 
tlie  liability  of  all  the  parties,  is  precisely  that  indicated  by 
the  instrument ;  that  is,  he  cannot  assume  that  the  person  in 
possession  has  any  other  or  different  rights,  or  that  the  liability 
of  the  parties  is  other  or  different  from  that  which  the  law 
would  imply  from  the  form  and  character  of  the  instrument. 
{Hoge  V.  Lansing^  85  N.  T.,  136.)  The  plaintiff  acquired 
the  title  to  the  bill  from  Balch  &  Co.,  the  drawees  and  accep- 
tors, the  persons  primarily  liable  for  the  payment  of  the  debt. 
It  could  only,  in  the  ordinary  course  of  business,  and  according 
to  mercantile  usage,  have  been  in  the  possession  of  the  trans- 
ferrer either  for  acceptance  or  after  it  had  been  paid,  and  in 
neither  case  would  they  have  had  the  right  to  transfer  it. 
In  the  first  case  they  would  have  had  possession  of  it  for  a 
special  purpose,  and  not  as  owners,  and  in  the  latter  it 
would  have  hofXiOi^  fundus  officio^  and  not  capable  of  being 
again  put  in  circulation.  There  was  no  apparent  ownership 
in  Balch  &  Co.,  or  presumptive  right  to  transfer  the  bill  to 
the  plaintiff. 

If  the  paper  had  been  made  for  the  accommodation  of  the 
drawees,  and  to  be  used  by  them,  that  fact  should  have  been 
proved. 

The  law  will  not  presume  the  paper  to  have  been  made 
except  in  the  ordinary  course  of  business,  and  according  to 
con^ercial  usage. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Pbokham  J.,  dissenting. 

Judgment  reversed. 
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Amanda  M.  Housb,  Bespondent,  v.  Mabt  L.  Jackson  et  al., 

Appellants. 

Where  a  husband  is  seized  of  a  vested  remainder  expectant  upon  an  estate 
for  life,  subject  to  be  defeated  by  his  own  death  prior  to  that  of  the 
tenant  for  life,  and  he  purchases  the  life  estate,  this  is  such  a  seizm  as 
gives  the  wife  dower  subject  to  be  defeated,  as  above.  The  husband 
cannot  alienate  or  encumber  the  estate  to  the  prejudice  of  the  wife's 
dower,  nor  is  the  same  affected  by  the  sale  of  the  life  estate  upon  exe- 
cution against  the  husband. 

(Argued  April  29,  1872 ;  decided  November  12, 1872.) 

Appeal  fipom  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  entered  upon  the  decision  of  the  court  at  Special 
Term,  determining  the  rights  of  the  parties  in  a  particular  suit. 

Partition  is  sought  in  this  action  of  four  lots  of  land  in  the 
city  of  Brooklyn. 

One  Samuel  Jackson,  being  owner  of  the  "  Hay-scale 
&rm,"  of  which  the  lots  in  question  were  a  part,  on  the 
15th  of  February,  1832,  conveyed  that  farm  to  John  Jackson, 
^^  for  and  during  his  natural  life,  after  Ids  decease  to  his 
heirs  and  assigns  forever.'^ 

On  the  1st  of  April,  1844,  John  Jackson,  the  grantee  for 
life,  conveyed  by  quit-claim  deed  the  same  tract  of  land  to 
his  twelve  children,  Isaac  Jackson,  Gharles  0.  Jackson, 
Boeetta  Jackson,  Fanny  Jackson,  Stephen  C.  Jackson,  Coe 
D.  Jackson,  Farmenus  Jacksou,  Bichard  Jackson,  Edward 
Jackson,  Mrs.  Bosanna  Baldwin,  Mrs.  Ann  Baldwin  and 
Jacob  S.  Jackson. 

Charles  C.  Jackson,  one  of  the  said  children,  died  before 
the  year  1848,  intestate  and  without  issue,  leaying  the  other 
eleven  surviving. 

On  the  25th  of  April,  1848,  the  said  John  Jackson  executed 
another  deed  of  the  same  premises  to  the  said  surviving 
eleven  children. .  This  deed  contained  the  usual  full  cove- 
nants of  seizin  in  the  grantor,  for  quiet  enjoyment,  etc. 
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The  said  surviving  eleven  children  executed  to  each  other 
partition  deeds  of  the  same  lands,  by  one  of  which,  dated 
February  13,  1849,  the  other  ten  children,  with  the  hus- 
bands of  the  married  daughters,  conveyed  several  city  lots, 
including  those  now  in  question,  to  the  said  Edward  Jackson, 
the  husband  of  Mary  L.  Jackson,  the  appellant  John,  the 
ancestor  of  all  these  children,  was  then  still  living. 

By  virtue  of  an  execution  issued  out  of  the  Supreme  Court 
upon  a  judgment  against  Edward  Jackson,  the  sheriff  of  the 
county  of  Kings,  on  the  4th  day  of  September,  1856,  sold 
all  the  estate,  right,  title  and  interest  of  Edward  Jacksan 
in  the  lots  in  question,  with  many  others,  to  Herbert  T. 
Moore.  The  said  sheriff  executed  a  deed  in  pursuance  of 
the  above  sale,  to  Herbert  T.  Moore,  dated  December  5, 
1857,  and  recorded  May  25,  1859:  John  Jackson  died  in 
March,  1861.  The  Baid  Herbert  T.  Moore  and  his  wife,  on 
the  Ist  of  August,  1862,  executed  a  deed  of  the  lots  in  ques- 
tion and  two  others,  to  Amanda  M.  House,  the  respond^it. 

At  the  commencement  of  this  suit,  to  wit,  in  February, 
1869,  the  appellants  claim  to  have  been  in  possession  of  the 
premises. 

After  the  partition  between  the  children  of  John  Jackson, 
Fanny  Jackson,  one  of  the  children,  married  Parker  Baldwin, 
and  died  in  June,  1859,  leaving  Fanning  Baldwin,  her  son 
and  only  child,  who  is  still  living. 

John  Jackson  died,  leaving  his  remaining  ten  children 
surviving.  Edward  Jackson  died  in  January,  1863,  snbp^ 
quent  to  his  Other's  decease,  leaving  a  widow  and  eeyep 
children,  the  appellants  in  this  case. 

A  partition  suit  was  commenced  January  15,  1862,  by 
Stephen  C.  Jackson  and  others,  against  Goe  I>,  Jackson  and 
others,  for  the  partition  of  the  Hay-scale  fann^  and  sudi 
proceedings  were  had  that  the  lots  in  question,  with  others, 
were  set  off  to  Edward  Jackson  in  severalty,  in  fee  simple. 
The  respondent,  however,  was  not  made  a  party  to  the  suit 

The  court  below  decided  that  plaintiff  was  entitled  to  ten- 
elevenths  of  the  premises,  and  that  the  children  of  Edward 
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Jackson  were  entitled  to  one-eleventh,  subject  to  the  dower 
right  of  Mary  L.  Jackson,  that  the  latter  had  no  rights  of 
dower  in  the  ten-elevenths.  The  nature  of  the  estate 
acquired  by  the  children  of  John  Jackson  under  the  deed  of 
Samuel  Jackson  is  settled  and  determined  in  Moor  v.  LiUeU 
(41  N.Y.,  66). 

jE  p.  Wheeler  and  F.  J.  FUhicm  for  the  appellants.  The 
interest  of  the  children  of  John  Jackson  under  the  deed  of 
Samuel  Jackson  was  a  contingent,  not  a  vested,  remainder. 
(2  E.  8.,  chap.  1,  title  2,  §  132 ;  Greenleaf  s  Cruise,  204,  §  9 
Sing,  on  Descents,  231,  232 ;  Sndl  v.  Eastma/n^  3  Mete,  121 ; 
2  Story's  Eq.,  §  1040;  1  R.  S.,  725,  §  28;  Carmiohael 
V.  Ca/rmieJiad^  4  Keyes,  846;  CarrvpheU  v.  Romdon^  18 
N.  T.,  412.)  A  contingent  remainder  cannot  be  sold 
on  execution.  (Code,  §§  282,  289,  462 ;  Sheridcm  v.  Souse^ 
4  Keyes,  589 ;  Jackson  v.  MiddUton^  52  Barb.,  9 ;  Scott  v, 
Bcholey^  8  East.,  467 ;  Durwndo  v.  Dv/ramdo^  23  N.  T.,  331.) 
The  purchaser  at  the  sale  on  execution  not  having  obtained  by 
the  sheriff's  deed  more  than  a  part  of  what  was  conveyed  by 
tiie  partition  deed,  is  in  a  corresponding  position  to  that  which 
a  lessee  for  years  from  Edward  Jackson  would  have  occupied. 
(  White  V.  Whi(m£yy  8  Mete,  87 ;  Norma/n  v.  WdUy  17  Wend., 
148 ;  B<dh/  v.  WeUsj  8  Wils.,  25,  29 ;  Dickinson  v.  Hoonusy 
8  Grab.,  406 ;  Bickford  v.  Pcdge^  2  Mass.,  460 ;  Withy  v. 
Mvmfordy  6  Cow.,  141 ;  2  Preston  Ab.,  212.)  Defendants 
are  not  estopped  by  the  partition  deed  in  denying  title.  {Sm- 
davr  V.  Jackson^  8  Cow.,  543,  586 ;  Jackson  v.  MiddXeton^  52 
Barb.,  1 ;  Brewster  v.  Striker^  2  Comst.,  19.)  If  the  estate 
was  a  vested  remainder,  Mary  L.  Jackson  was  entitled  to 
dower  .  (2  R.  S.  [Edm.  ed.],  691,  §  1 ;  2  Black.  Com.,  177 ; 
4  Kent  Com.,  99 ;  Doe  Y.Walker^  6  B.  &  C,  1111 ;  Wash,  on 
Real  Prop.^  1208 ;  Jarne^  v.  Matey ^  2  Cow.,  246.) 

D.  P.  BoAmoftd  for  tiie  respondent  The  life  estate 
of  John  Jackson  was  not  merged  in  his  lifetime,  in 
Edward's  remainder.    The  sale  of  his  interest  in  the  pro- 
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mises  before  he  became  fully  seized  of  an  estate  of  inherit- 
ance defeated  the  claim  of  dower  in  the  widow  except  to 
one-eleventh.  (1  K  S.,  740,  §  1;  4  Kent  Com,,  89; 
CHlUs  V.  BrowThj  6  Oow.,  888 ;  DvmJumh  v.  O^xyrn^  5  Paige, 
634 ;  Saffiyrd  v.  8aff(yrd,  7  id.,  269 ;  Bew  v.  Sm/der,  11  Wend., 
692 ;  Beehman  v.  Hudson^  20  id.,  63;  In  re  Cregiery  1  Barb. 
Oh.  E.,  498 ;  Green  v.  Putnam^  1  id.,  [S.  0.]  600 ;  Beardalee 
V.  BeardsUe^  6  id.,  324 ;  WeOer  v.  WeOer^  28  id.,  588 ;  Pocyr 
V.  Hortan^  16  id.,  488 ;  Dwramdo  v.  Dwramdo^  23  N.  T.,  331.) 

Pbokhah,  J.  The  statute  declaratory  of  the  common  law 
enacts  that  a  widow  shall  be  endowed  of  all  the  lands  whereof 
her  husband  was  seized  of  an  estate  of  inheritance  at  any 
time  during  the  marriage.    (1  R.  8.,  740,  §  1.) 

It  is  not  necessary  that  the  husband  should. have  been 
seized  of  a  fee  simple  absolute,  to  enable  the  wife  to  have 
dower.  If  he  was  seized  of  an  estate  in  tail  male,  or  of  the 
heirs  of  his  body,  she  shall  have  dower.  (lit,  §  63, 40,  a; 
Com.  Dig.,  title  Dower,  A.  6.) 

"Thus,  generally,  in  every  case  where  the  issue  which 
the  husband  may  have  by  his  wife  by  possibility  may  inherit* 
his  wife  shall  be  endowed*''  (Com.  Dig.,  title  Dower,  A.  6 ; 
Park  on  Dow.,  79 ;  Perk.,  §  301 ;  Lit.,  §  62.) 

So,  where  the  husband  is  seized  of  a  base  or  conditional 
fee,  or  of  a  fee  with  a  determinable  quality  attached  to  it,  she 
has  dower. 

The  dower  will  attach  subject  only,  when  the  determinable 
quality  arises  from  defect  of  title,  to  be  defeated  by  the 
avoidance  of  the  estate  of  the  husband.  (Park  on  Dow.,  49 ; 
id.,  37.) 

So,  if  the  husband  have  a  defeasible  estate  in  fee  tail,  his 
wife  shall  be  endowed  till  his  estate  be  defeated.  (Com.  Dig. 
Dower,  A.  6,  and  cases  cited.)  . 

So,  her  dower  terminates,  if  the  conditional  or  base  fee  be 
ended,  and  the  grantor  enter  for  condition  broken.  {Beardslee 
V.  Beardslee^  6  Barb.,  324.^ 

^'The  seizin  must.be  of  an  estate  of  inheritance,  confer- 
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ring  the  right  to  the  immediate  freehold,  as  the  result  of  one 
entire  limitation,  or  several  consolidated  limitations.''  (Park, 
47.) 

Seizin  of  a  vested  remainder  is  not  sufficient  to  give 
dower.  So  plain  a  point  is  decided  in  this  court.  {Dv/r<mdo 
v.  Durcmdo,  23  N.  T.,  331.) 

I  see  no  objection  to  the  merger  of  this  life  estate  of  John 
Jackson,  the  father,  in  the  vested  remainder  of  his  son,  the 
husband  of  Mary  L.  Jackson,  under  the  decision  of  Moore  v. 
lAUd.  (41  ]Sr.  T.,  66.)  This  is  a  part  of  the  same  estate 
there  adjudged.  If  the  son  should  die  in  the  lifetime  of  the 
father,  I  think  the  better  opinion  is  that  the  estates  divide 
again,  and  the  widow  is  then  not  entitled  to  dower. 

Moore  v.  Zittel  holds  the  estate  of  the  son,  prior  to  the 
death  of  the  lather,  to  be  a  vested  remainder ;  the  son  was 
also  seized  in  fact  and  in  law  of  his  father's  life  estate,  and 
then  became  seized  of  the  inheritance,  subject  to  being 
defeated  by  his  own  death,  prior  to  the  decease  of  his 
&ther.  In  such  case  I  think  the  wife  has  dower,  subject  to 
being  defeated  by  the  same  means.  The  plaintiff  claims  that 
the  sale  of  the  son's  life  estate  upon  execution  cut  off  his  title. 

It  is  a  settled  rule  of  the  common  law,  laid  down  in  the 
elementary  books,  that  after  dower  has  once  attached,  it  can- 
not be  extinguished  or  suspended  by  any  act  of  the  husband 
alone,  in  the  nature  of  alienage  or  charge.    (Park,  191). 

The  rule  is  adopted  in  much  broader  language  in  our 
statute.    (1  E.  S.,  742,  §  16.) 

At  common  law  there  might  have  been  an  intermediate 
estate  for  years  and  yet  the  wife  had  dower — ^as  estates  for  years 
were  not  highly  regarded  at  common  law.  But  eesdt  exe&utio 
during  the  term.    (Com.  Dig.  Dower,  A.  6 ;  Perk.,  §  836.) 

So,  if  there  be  a  mesne  remainder  for  life,  who  surrenders 
his  estate  to  the  tenant  for  life  (Id.),  though  the  surrender  be 
upon  condition,  for  the  estate  is  gone  xmtil  the  condition  be 
broken.    (Id.) 

In  this  case  there  is  no  intervening  estate.    The  husband  is 
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seized  of  the  life  estate  in  fact  and  in  law,  and  he  is  also  seized 
of  a  vested  remainder  as  adjudged,  snbject  to  be  defeated  of 
the  remainder  by  his  death  prior  to  that  of  his  father. 

This  is  such  a  seizin  as  prevents  the  alienation  of  the  estate 
or  its  encumbranee,  to  the  prejudice  of  the  wife's  dower.  In 
other  words,  dower  attaches  to  such  an  estate,  subject  to  be 
defeated  as  above  stated,  and  as  the  husband  survived  the 
father,  her  dower  becomes  absolute.  The  decree  must  be 
modified  according  to  these  views,  with  costs  to  her — no  costs 
to  either  of  the  others,  and  the  cause  remitted  for  further 
proceedings. 

All  concur. 

Judgment  modified  in  accordance  with  opinion,  and  affirmed 
as  modified. 


NsLsoK  MoStea,  Bespondent,  v.  Edwasd  Matthews,  im- 
pleaded etc.,  Appellant. 

One  who  has  been  engaged  in  carrying  on  business  in  the  name  and  osten- 
sibly as  a  member  of  a  firm,  wiU  not  be  permitted  to  urge  against  his 
own  acts,  in  dealing  with  third  persons,  the  non-existence  of  the  firm 
by  reason  of  a  want  of  consent  of  one  of  the  intended  members,  although 
by  the  articles  of  partnership  such  consent  was  necessary  to  its  existence. 

By  the  implied  and  express  permission  of  the  federal  goVerment,  evidenced 
by  the  proclamations  of  the  president  at  the  outset  of  the  war  of  the 
rebellion  (Proclamations  of  April  16  and  April  19,  1861),  and  by 
the  act  of  congress  of  July  18,  1861,  conunerdal  intercourse  between 
citizens  of  the  insurrectionary  States  and  of  the  loyal  States  was  per- 
mitted and  was  lawiul,  until  the  issuing  of  the  presidents  proclamation 
of  August  16th,  1861,  declaring  snch  intercourse  unlawful;  a  co-partner- 
ship therefore  existing  between  citizens  of  the  two  sections  was  not 
terminated^  by  reason  of  the  war,  until  that  date. 

(Argued  May  27, 1872 ;  decided  Noyember  12, 1872.) 

Appbal  from  the  judgment  of  the  General  Term  of  ihe 
New  York  Common  Pleas,  affirming  as  modified,  in  case 
plaintiff  stipulate  to  modify,  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict. 
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The  action  was  brought  against  defendants  as  members  of 
the  firm  of  Brander,  Chambliss  &  Co.^  npon  three  drafts 
drawn  npon  and  accepted  by  that  firm^  one  dated  April  18, 
1861,  for  S8,0fi0.60,  one  dated  February  26,  1862,  for 
$1,169.99,  and  one  dated  February  26,  1862,  for  $107.97 ; 
also  a  note  signed  by  the  firm,  dated  January  2, 1862,  for 
$864.25.  The  defendant  Matthews  resided  in  New  York, 
the  others  in  New  Orleans, 

An  agreement  was  made  in  New  Orleans,  on  the,  27th 
March,  1861,  before  a  notary  public,  for  the  formation  of  a 
copartnership  in  commendam,  signed  by  Brander,  Jr.,  Gham- 
bliss  &  Matthews. 

It  was  provided  in  the  agreement  that  James  S.  Brander^ 
Sr.,  the  father  of  James  8.  Brander,  Jr.,  should  be  a  special 
partner.  Mr.  Brander,  Sr.,  was  then  absent  from  Kew 
Orleans,  and  in  the  Island  of  Nassau.  The  agreement  con- 
cluded with  these  words :  '^  And  it  is  further  agreed  and 
understood  that  a  copy  of  this  act  shall  be  immediately 
transmitted  to  said  James  S.  Brander,  Sr.,  for  his  approval ; 
and  that  in  case  of  his  refusal,  the  present  contract  shall 
become  null  and  void." 

A  copy  of  this  article  was  received  by  Brander,  Sr.,  at 
Nassau,  and  he  refused  to  approve  of  it. 

Matthews  remained  in  New  Orleans,  taking  an  active  part 
in  the  management  of  the  business,  until  about  April  27, 
1861. 

Upon  the  trial  the  court  directed  a  verdict  for  the  plaintiff 
npon  all  the  causes  of  action.  The  General  Term  decided 
that  the  judgment  be  reversed,  unless  plaintiff  should  stipulate 
to  reduce  the  judgment  by  deducting  the  amount  of  the  last 
two  acceptances,  and  the  note  and  interest,  and  if  he  should 
so  stipulate  that  it  be  affirmed.  The  plaintiff  stipulated  at 
required,  and  the  judgment  was  affirmed  as  modified. 

John  Sherwood  for  the  appellant.  That  the  effect  of  the 
war  of  the  rebellion  was  to  dissolve  copartnerships  between 
citizens  of  the  north  and  south,  is  now  well  settled.     {27^ 
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Prize  Casesy  2  Black,  635 ;  ITie  WiUiam  BagaLey,  5  Wal- 
lace,  507 ;  Woods  v.  WHd&r,  43  N.  Y.,  164 ;  The  Bwnk  of 
New  Orleans  v.  Mdtthewe,  Ct.  App.  March,  1872;  Oris- 
wold  V.  Waddmgtany  15  John.,  67;  16  id.,  438.)  The 
war  began  April  13,  1861,  the  date  of  the  attack  upon 
Fort  Sumter.  A  prodamation  was  not  necessary  to  make 
it  a  legal  war.  {SwinerUm  v.  OoL  Ins.  Co.^  37  N.  Y.;  The  Prize 
CaeeSy  2  Black,  635 ;  In  re  Grossmayery  9  Wall.,  74 ;  Sanger  v. 
AUoUy  6  id.,  635 ;  The  Protectory  12  id.,  700 ;  The  Venicey  2 
id.,  274;  Mrs.  Alexander's  Cottony  2  id.,  404;  The  Wm. 
JBagalet/y  5  id.,  407 ;  Sanger  v.  Abbotty  6  id.,  535 ;  AUen  v. 
Sussely  12  Am.  Law  Reg.,  361;  BiUgery  v.  Branchy  17 
id.,  334.)  Defendant  is  not  estopped  from  setting  up  the 
dissolution  of  the  partnership,  by  his  acts  after  April  13, 
1861.  {Coppdl  V.  SMy  7  Wall.,  5580  To  constitute  an 
estoppel  it  must  be  affirmatively  shown  that  defendant  waived 
the  objection,  (La/wson  v.  Browriy  1  Selden,  394 ;  Irwin  v. 
Concldiny  36  Barb.,  60,  and  cases ;  Jewett  v.  MiUery  10  N. 
Y.,  402.)  This  action  was  commenced  during  the  war  by 
an  enemy ;  he  could  not  maintain  an  action*  {Sanderson  v. 
Mor'gany  39  N.  Y.,  231.) 

A.  F.  Smith  for  the  respondent. 

Church,  Ch.  J.  The  general  question  in  the  case  is  whether 
the  defendant  Matthews  is  liable  as  a  member  of  the  firm  of 
Brander,  Ghambliss  &  Oo.,  upon  the  acceptance  by  that  firm 
on  the  23d  of  April,  1861,  of  the  draft  of  $8,050.06.  The 
other  claims  for  which  the  action  was  brought  were  properly 
excluded  by  the  General  Term.  If  not  dissolved  by  the  war 
of  the  rebellion,  there  can  be  no  serious  question  of  the  exist- 
ence of  the  firm  at  that  time,  and  of  the  liability  of  the 
defendant  as  a  member  of  it.  The  consent  of  the  senior 
Brander  to  become  a  party  to  the  articles  of  association  as  a 
partner  in  corrmiendamy  was  not  necessary  to  the  liability  of 
the  other  members  to  third  persons  dealing  with  them,  while 
carrying  on  the  business  in  the  name  of  the  firm.     The 
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defendant  Matthews  was  in  Kew  Orleans  at  the  time  the 
draft  was  accepted,  engaged  in  superintending  tod  managing 
the  business  in  the  name  of  the  firm,  and  wonid  not  be  per- 
mitted to  urge  against  his  own  acts  the  non-existence  of  the 
firm,  by  rejison  of  a  want  of  consent  on  the  part  of  one  of  its 
intended  members,  althongh  such  consent  was,  by  the  articles, 
necessary  to  the  existenoe  of  the  firm. 

The  important  point  involved  in  the  case  is,  whether  the 
partnership  had  at  that  time  been  dissolved  by  the  existence 
of  the  war  of  the  rebellion.  This  involves  the  question  whether 
war  existed  at  that  time  in  the  State  of  Louisiana  against 
the  government  of  the  United  States,  so  as  to  render  unlawful 
all  commercial  intercourse  between  l^e  citizens  of  that  State 
and  the  citizens  of  other  portions  of  the  country.  The 
court  below  placed  its  decision  against  the  defendant  upon  the 
authority  of  the  dissenting  opinion  of  Nblson,  J.,  in  The 
Prize  Oases  (2  Black,  685),  which  maintained,  in  substance, 
that,  under  our  Constitution  and  theory  of  goverment,  the 
insurrection  could  not  be  treated  as  a  war,  with  its  legal  con- 
sequences, until  congress,  the  war-making  power,  had  declared 
or  recognized  its  existence,  and  this  was  not  done  until  the 
passage  of  the  act  of  congress  on  the  13th  day  of  July,  1861. 
The  majority  of  the  court  held  that  war  did  exist  as  early  as 
the  first  capture,  which  was  May  17th,  1861 ;  that  the  firing 
upon  Sumter,  the  ordinance  of  secession  of  various  States, 
and  hostile  preparations  on  the  part '  of  the  insurgents, 
together  with  the  action  of  the  president,  representing  the 
government  in  measures  to  meet  these  warlike  demonstra- 
tions, evinced  by  his  proclamation  of  April  15th,  calling  out 
the  militia,  and  the  proclamations  of  blockade  of  April  19th 
and  27th,  were  conclusive  evidence  that  war  existed,  and  that 
the  rights  and  status  of  the  citizens  were  affected  by  snch 
war,  and  that  the  capture  of  a  vessel  owned  by  citizens  of  one 
of  the  insurgent  States  was  lawful,  upon  the  ground  that  such 
owners  were  public  enemies.  Without  assuming  to  deter 
mine  between  the  soundness  of  the  views  contained  in  the 
respective  opinions,  it  appears  to  me  proper  that,  upon  a 
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qnestion  of  this  cdiaraoter,  our  decision  ehonld^  if  poMibkti 
harmoniflo  with  those  of  the  federal  courts^  and  we 
must  therefore  regard  the  anthoritativB  decision  of  the 
court,  rather  than  the  dissenting  opinion,  even  though, 
as  an  original  question,  we  should  concur  with  the  latterj  I 
cannot,  therefore,  adopt  the  grounds  upon  which  the  General 
Term  placed  its  decision.  In  the  late  Case  of  the  ProUctof 
(12  Wal.,  700)  the  same  court,  in  determining  what  space  of 
time  must  be  excepted  from  the  statute  of  limitations  in 
bridging  an  appeal  by  the  war  of  the  rebellion^  held  that  such 
suspension  commenced  on  the  19th  day  of  April,  1861,  the 
date  of  the  first  proclamation  of  intended  bockade.  Whilst 
these  and  other  kindred  cases  do  hold  that  war  existed  as 
early  as  the  88d  of  April,  1861,  and  that  certain  l^al  conso' 
quences  resulted  therefrom,  they  do  not  cover  the  precise 
question  involved  in  this  case ;  and  that  is,  whether,  at  that 
date,  all  commercial  intercourse  was  unlawftil  by  reason  of 
the  existence  of  the  war.  It  is  oonoeded  that,  according  to 
the  law  of  nations  and  the  common  law,  one  of  the  conse* 
quences  of  war  is  the  interdiction  of  all  commercial  inter-^ 
course  between  the  subjects  of  the  two  countries,  including 
the  dissolution  of  all  partnerships*  (1  Kent's  Oom.,  66; 
Oriswoldy.  Waddm^orty  16  J.  R., 438 ;  The  WiUiam  Baga" 
ley,  6  Wall.,  877.) 

The  reason  for  this  rule  is  too  obvious  to  require  comment. 
A  state  of  war  puts  all  the  members  of  the  two  nations  in 
hostility  to  each  other,  and  pacific  trading  and  intercourse 
are  inconsistent  with  that  condition ;  but  a  more  important 
reason  is  that  ^^  It  would  counteract  the  operations  of  war, 
and  throw  obstacles  in  the  way  of  the  public  efforts,  and  tend 
to  disorder,  imbecility  and  treason."  (1  Kent's  Com.,  74.) 
It  is  equally  well  settled  that  this  rule  may  be  modified  by 
the  sovereign  power.  Trading  may  be  permitted  by  any 
government  engaged  in  war.  Every  country  settles  its  own 
policy  in  this  respect,  and  determines  for  itself  whether  it  is 
most  for  its  interest  to  allow  commercial  intercourse  or  not. 
( United  States  v.  Lane,  8  Wall.,  195.)    The  right  of  each 
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State  to  permit  murestricted  oommeroial  intercoiirgef  or  par- 
tial lioenaed  trading  in  specific  eased,  is  apparent  upon  general 
principlee,  and  I'eoognized  in  all  the  authorities.  (1  Kent's 
Gom«,  74.)  It  is  pertinent,  therefore,  to  inquire  whether  snch 
interconlrse  was  permitted  bj  the  goyerzunent ;  and  if  so,  up 
to  what  period.  Ths  Prize  XJasee  {suprd)  recognize  the  acts 
of  the  president,  prior  to  the  assembling  of  congress,  as  the 
acts  of  the  government,  haying  equal  efEect  upon  this  ques- 
tion as  if  authorized  by  congress.  The  first  proclamation 
bears  date  April  15, 1861 ;  ^prior  to  which  time  several  of  the 
States  had  passed  oi^inances  of  secession,  several  of  the  forts 
and  some  public  property  had  been  seized,  and  Fort  Sumter 
had  been  attacked.  The  proclamation,  after  reciting  that 
the  execution  of  the  laws  of  the  United  States  were  obstructed 
by  combinations  too  powerful  to  be  suppressed  by  the  ordi- 
nary course  of  judicial  proceedings^  made  a  call  for  militia  to 
the  number  of  75,000  men,  and  eontains  this  clause :  '^  I 
deem  it  proper  to  say  that  the  first  service  assigned  to  the 
forces  hereby  called  forth  will  probably  be  to  repossess  the 
forts,  places  and  property  which  have  been  seized  from  the 
Union ;  and  in  every  event  the  utmost  care  will  be  observed, 
consistently  with  the  objects  aforesaid,  to  avoid  any  devasta- 
tion, am/  destruction  of  or  mterference  with  property ^  or  way 
distvrbance  with  peaceful  citizens  in  any  part  of  the  coun- 
try?'* The  terms  of  this  proclamation  repel  the  idea  of  pro- 
hibiting or  restricting  free  business  intercourse  between  citi- 
zens of  different  sections  of  the  country.  On  the  contrary, 
it  pledges  protection  to  property,  and  the  lawful  pursuits  of 
peaceful  citizens.  It  seeks  only  to  repossess  the  property 
which  had  been  seized,  and  put  down  the  unlawM  combina- 
tion to  resist  the  laws.  The  next  is  a  proclamation  of 
intended  blockade,  bearing  date  April  19,  IStf  1.  The  presi- 
dent, in  this  proclamation,  after  reciting  that  an  insurrection 
had  broken  out  in  several  States,  and  that  a  combination  of 
persons  threatened  to  grant  pretended  letters  of  marque  and 
reprisal,  proceeds  to  say  that,  ^^  "Vt^ith  a  view  to  the  same  pur- 
poses before  mentioned,  and  to  the  protection  of  the  public 
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peace,  and  the  lives  and  property  of  quiet  and  orderly  citi- 
zens  pursuing  their  lawful  avocations  until  congress  shall 
have  assembled  and  deliberated  on  the  said  unlawful  pro- 
ceedings, or  until  the  same  shall  have  ceased,'^  he  deems  it 
advisable  to  set  on  foot  a  blockade  of  the  ports  of  States  in 
which  the  insurrection  existed.  Upon  the  authority  of  The 
Prize  Gases^  this  was  an  act  of  war  on  the  part  of  the  govern- 
ment, and  justifiable  as  a  war  measure,  based  upon  the  exist- 
ence of  a  state  of  war.  But  so  far  as  it  operated  as  a 
restriction  upon  trade,  it  was  confined  to  the  commerce  of 
the  ports,  and,  ostensibly,  in  preventing  the  fitting  out  of  ves- 
sels to  cruise  under  pretended  letters  of  marque  and  reprisal ; 
and  it  expressly  assumed  to  protect  the  lives  and  property  of 
quiet  and  orderly  citizens  pursuing  their  lawful  avocations 
^^  urUU  congress  shaU  hofoe  assembled  and  deUberoitedP 

Nothing  is  plainer  to  my  mind  than  the  intention,  by  this 
proclamation,  to  avoid  any  interference  with  the  business 
relations  of  the  citizens  of  the  country,  except  so  &r  as  the 
blockade  would  have  that  effect  until  the  meeting  of  con- 
gress. It  seems  incongruous  to  hold  that  a  proclamation 
which  expressly  declares  protection  to  citizens  in  their  lawful 
avocations  should  have  the  legal  effect  of  invalidating  all 
business  transactions.  The  next  material  act  of  the  govern- 
ment bearing  upon  this  question  was  the  act  of  congress  of 
July  13,  1861,  the  fifth  section  of  which  declares  that,  in  a 
certain  specified  contingency,  ^'  it  may  and  shall  be  lawful  for 
the  president,  by  proclamation,  to  declare  that  the  inhabitants 
of  such  State,  or  any  section  or  part  thereof  where  such 
insurrection  e2dfit6,  ar^  in  a  state  of  insurrection  against  the 
United  States ;  and^  thereypony  all  commercial  intercourse 
between  the  same  and  the  citizens  of  the  rest  of  the  United 
States  shall  cease  and  be  unlawful  so  long  as  such  hostility 
shall  continue." 

This  was  the  first  intimation,  on  the  part  of  the  govern- 
ment, of  an  intention  to  prohibit  commercial  intercourse, 
while,  as  we  have  seen,  every  previous  expression  repelled 
such  intention.    The  fair  construction  of  this  act  is  to  regaid 
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it  both  as  an  admission  of  the  lawfulness  of  commercial  inter- 
course, np  to  that  time,  and  a  permission  to  continue  it  until 
the  president  should  issue  the  proclamation. 

It  is  urged  that  this  act  provided  merely  for  a  warning  or 
notification  to  the  people  that  war  existed,  so  that  they  might 
know  and  protect  their  rights;  but  this  view  is  inconsistent 
with  the  terms  of  the  act.  It  authorizes  an  act  to  be  done, 
the  effect  of  which,  if  dome,  is  declared  to  be  to  prohibit 
commercial  intercourse  from  the  time  the  act  is  done. 

It  does  not  purport  to  prohibit  such  intercourse,  nor  to 
declare  a  state  of  war,  the  legal  consequence  of  which  would 
be  to  prohibit  it ;  but,  in  substance,  it  authorizes  the  president 
to  prohibit  it.  The  language  of  the  act  is  utterly  inconsistent 
with  the  claim  that  such  intercourse  was  then  or  had  been 
xmlawful.  In  pursuance  of  this  act  the  president,  on  the  16ikh 
day  of  August,  1861,  issued  his  proclamation,  declaring  cer- 
tain States  in  a  state  of  insurrection,  and  that  commercial 
intercourse  with  the  citizens  of  other  States  was  unlawful. 
Prom  that  period  such  intercourse  became  unlawful ;  and  up 
to  that  period,  by  the  implied  and  express  permission  of  the 
government,  it  was  lawful.  If  the  war  had  ceased  on  the 
16th  day  of  August,  1861,  and  the  proclamation  of  the  16th 
had  never  been  issued,  can  there  be  a  doubt  that  the  ordinary 
business  relations  of  the  citizens  of  the  respective  sections  of 
the  Union  would  have  been  unaffected  ? 

It  may  well  be  that  the  citizens  of  the  insurrectionary 
StiCtes  should  be  regarded  as  public  enemies  for  the  purpose 
of  enforcing  the  blockade,  and  that,  where  the  courts  were 
interfered  with  so  as  practically  to  prevent  an  appeal,  the 
running  of  the  statute  of  limitations  should  be  suspended, 
and  that  these  should  be  regarded  as  consequences  of  an 
existing  state  of  war ;  but  they  are  not  necessarily  inconsistent 
with  the  continuance  of  ordinary  business  relations,  and  cer- 
tainly not  with  the  right  of  the  government  to  permit  such 
continuance.  The  language  used  by  the  government  is  capa- 
ble of  no  other  construction  than  an  intention  to  permit 
business  intercourse.    Such  must  have  been  the  general  under- 
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standing  of  the  people,  and  good  faith  demands. that  it  be 
maintained.    (  Woods  v.  Wilder^  43  If .  T.,  166.) 

The  long  and  Bangoinary  contest  which  followed  mxj  reflect 
light  upon  the  nature  and  magnitnde  of  the  pmpiurations 
which  were  then  made  or  contemplated  to  sesist  the  go^esH- 
ment,  bat  cannot  diaage  the  legal  rights  of  dtijsens  as  tbey 
existed  by  the  acts  of  the  government  at  that  time. 

That  the  intention  of  the  government  was  in  aeeevdanoe 
with  the  views  above  expressed  is  confirmed  by  a  recnrrenoe 
tp  the  circamstaoces  attending  the  breaking  out  of  the  rebels 
lion ;  and  these  circumstances  will  also  serine  to  illustrate  a 
distinction  which,  I  think,  exists  between  an  insurreetion  and 
H  ^ar  with  a  foreiga  nation,  as  it  respects  the  question  under 
fSpOsidei?ition. 

Ther^  was  gne^t  doubt,  both  in  official  cirdes  and  among 
the  people,  whether  the  insurrection  would  ever  reach  the 
magnitude  of  a  war ;  and  it  was  predicted  by  pcomineBt 
officerf^  of  tbe  goyemment,  looking  probably  to  efforts  of  con- 
ciliation ss  well  as  effective  force  to  terminate  it,  that  it  would 
terminate  within  a  iq)ecified  number  of  day^. 

Impressed  with  t\m  belief  or  with  doubts  whether  it  might 
not  be  true,  md  hoping  that  it  might,  and  ecmsideriiig  the 
extensive  intimate  business  relations  exialang  between  the  eidr 
een#  of  th^  insur)!i|9<3tlonary  States  and  tibe  citisens  of  other 
portions  of  the  country,  and  the  great  injury  which  wxMild  be 
inflM^ted  npon  both  classes  by  a  sudden  and  unexpected  inter- 
mption  of  thof^e  n^ationsi  the  govermo^ikt  was  hi^y  oOm- 
mendable  in  end^v^ng  to  invent  such  interrnplioii  BatiH 
the  si^dty  and  inti^ty  <tf  th^  looaatry  aeemed  to  demaiid  it 
Whilst  vigorously  resisting  tiie  sggressioiie  of  the  insurgents 
by  the  us^  ic^  ordinaiy  war  mieaenres,  it  wisely  postponed,  to 
the  lat^t  pra^icable  day»  w^  of  tibe  most  serious  conse* 
queues^  of  9^  ^tato  of  war,  th<9  unqualified  inteiTuption  of 
commercial  interooureo,  Th^  ^me  I^al  oonseqnences  lesoit 
from  a  civil  as  i^  foreign  war.  In  either,  tiie  goveimment 
has  the  right  to  modify  and  restrict  these  consequences; 
but  as  it  respect^  business  relations  between  eiticens  of  the 
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flame  oouBtiy,  exieting  upon  the  breaking  ont  of  an  insurrec- 
tion, there  is  much  stronger  reason,  on  the  part  of  the  soyereign 
power,  to  preserve  them  than  in  case  of  a  foreign  war ;  because, 
if  the  insurrection  is  suppressed  the  government  has  an  equal 
interest  in  the  prosperity  of  the  insurgents  as  in  the  loyal 
portion  of  its  citizens,  and  an  interruption  of  those  relations  are 
equally  injurious  to  both.  In  cases  of  insurrection  the  govern- 
ment possesses  both  belligerent  and  sovereign  rights,  and  can 
exdid^  both  or  ^ther,  partiaUj  or  wholly.  (100  Mass.,  56.) 
In  the  late  civil  war  the  government  hesitated  to  accept  a 
state  of  war ;  and  when  it  did,  it  preserved^  as  long  as  possi- 
ble^ the  business  interests  of  the  people.  This  is  manifest 
from  the  various  proclamatioBS  of  the  president,  and  especi- 
ally from  the  act  of  Congress  of  the  18th  of  July,  1861.  It 
follows  that,  when  this  draft  was  accepted,  commercial  inter- 
course was  lawful  by  the  permission  of  the  government,  and 
that  the  defendant  is  liable  thereon. 

It  may  be  questioned  whether  the  defendant  should  not,  as 
to  this  draft,  be  regarded  as  a  citizen  <^  New  Orleans. 

Although  his  legal  residence  was  in  New  York,  yet  he  had 
entered  into  this  copartnership  some  time  previously,  and  at 
that  time  was  personally  superintending  the  business.  That 
was  his  business  residence,  and  for  au^t  that  appears  he  then 
intended  to  remain.    But  it  is  unnecessary  to  decide  this  point. 

The  judgment  should  be  affirmed. 

Ml  concur. 

Jadgm^t  affirmed. 
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John  MoCodw,  Respondent,  v.  The  New  Yoek  Gentbal  and 
Hudson  River  Railboad  Company,  Appellant. 

The  provisions  of  the  Code  regulating  the  formal  proceedings  m  an  action 
do  not,  simply  because  they  are  statutory  regulations,  necessarily  become 
of  the  substance  of  the  remedy  or  substantial  in  their  character.  (Per 
Allen,  J. ;  Church,  Ch.  J.,  Peckham,  J.,  concurring.) 

An  order  denying  motion  to  set  aside  a  summons  and  complaint  upon  the 
ground  that  the  notice  inserted  in  the  summons  is  not  under  the  right 
subdivision  of  section  129  of  the  Code,  where  the  complaint  was 
served  with  the  summons,  does  not  affect  a  substantial  right,  and  is 
not  appealable  to  this  court.    (Grover  and  Folobr,  JJ.  ,  dissenting.) 

An  action  to  recover  a  statute  penalty  is  not  an  action  upon  a  contract 
within  the  meaning  of  section  129  of  the  Code,  and  the  summons  in 
such  an  action  should  be  in  the  form  prescribed  by  the  second  subdi- 
vision of  that  section. 

(Argued  June  4, 1872 ;  decided  November  12, 1872.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  an  order 
of  Special  Term,  denying  a  motion  to  set  aside  the  summons 
and  complaint  upon  the  ground  of  irregularity.  The  action 
was  brought  to  recover  a  penalty  or  forfeiture  under  the  sta- 
tute to  prevent  extortion  by  railroad  companies.  (Chap.  185, 
Laws  of  1857.)  The  summons  was  in  the  form  prescribed  by 
subdivision  1  of.  the  129th  section  of  the  Code  of  Procedure. 
The  summons  and  complaint  were  served  together. 

A.  P.  Zoning  for  the  appellant  An  action  to  recover  a 
penalty  or  forfeiture  given  by  statute  is  not  ^^  an  action  arising 
upon  contract "  within  the  meaning  of  subdivision  1  of  the 
129th  section  of  the  Code.  (Code,  §§  53,  69, 127, 128,  129 ; 
Jpzsher  V.  iT.  Y.  0.  jB.  jB.,  Alb.  Law  Jour.,  vol.  5,  p.  58 ; 
Cole  V.  Smithy  4  J.,  193 ;  Bigelaw  v.  John^on^  13  J.,  428.) 
Although  plaintiff  unites  in  the  complaint  a  cause  of  action 
upon  contract,  and  one,  not  the  summons,  must  be  under  the 
second  subdivision  of  section  129.  i^MorUm  v.  Cary^  26 
How.,  469.)  The  irregularity  in  the  process  is  not  cured  by 
the  service  of  the  complaint  with  the  summons.  {Bidder  et 
al.  V.  Whiilooky  12  How.  Pr.  R,  208 ;  TviOe  v.  Smithy  14  id., 
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395 ;  Voorheis  v.  Scofield,  7  id.,  51.)  Although  plaintiflE  is 
not  misled  if  he  is  or  may  be  prejudiced  by  the  irregnlarity) 
the  summons  should  be  set  aside.  {Field  y.  Stone^  7  How., 
12.)  The  irregularity  does  affect  a  substantial  right.  {Dix 
T.  Palmer^  5  How.,  233 ;  Southworth  v.  Curtis^  6  How., 
271.) 

Thomas  M.  Webster  for  the  respondent.  Th©  summons 
was  in  the  proper  form.  (3  Wendell's  Black.,  160 ;  3  Stevens' 
Black.,  ^535 ;  2  R  S.,  5 ;  The  People  v.  Bennett,  5  Abb.,  384 ; 
6  Abb.,  843 ;  The  Bd.  of  Cmirs  of  Ecoisc  of  Albany  v. 
Clasen,  17  How.,  193;  Mason  v.  Sandy  1  Lans.,  66.)  The 
error,  if  any,  did  not  affect  a  substantial  right,  and  should  be 
disregarded.  (Code,  §  176 ;  Brown  v.  Eaton,  37  How.,  325 ; 
Boaster  v.  Arnold,  9  How.,  445.) 

Allen,  J.  The  order  in  this  and  several  hundred  other 
actions  now  before  us  and  depending  upon  the  result  of  this 
appeal  is  not  appealable.  Only  such  orders  arising  upon  any 
interlocutory  proceedings,  or  upon  any  question  of  practice, 
are  appealable,  as  affect  a  substantial  right  and  do  not  involve 
any  question  of  discretion.  (Code,  §  11,  sub.  4.)  A  departure 
from  the  Code  in  any  particular,  in  the  progress  of  an  action, 
does  not  necessarily  affect  a  substantial  right.  A  strict  and 
literal  compliance  with  a  statutory  regulation  is  not  neces- 
sarily of  the  substance  of  the  remedy,  or  substantial  in  its 
character.  Whatever  is  a  question  of  practice  is  of  the 
same  character,  whether  it  arises  under  a  positive  sta- 
tute, an  express  rule  of  the  court,  or  the  settled  usages 
and  law  of  procedure.  Under  either  a  substantial  right 
niay  be  affected,  and  the  questions  may  be  such  as  to 
exclude  the  exercise  of  any  discretion,  but  these  are  excep- 
tional cases.  Most  of  the  provisions  of  the  Code  are  modal 
and  intended  for  the  regulation  of  the  formal  procedure 
in  the  action,  and  are  no  more  sacred  than  any  other  rules  of 
practice.  The  Code  recognizes  this :  1st.  By  directing  that 
any  defect  or  error  in  the  pleadings  or  proceedings  which  do 
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not  affect  the  subBtantial  right  of  the  adverse  party,  shall  be 
disregarded  in  every  stage  of  the  action,  (Code,  §  176.) 
And,  2d.  By  giving  the  largest  liberty  to  the  court  in  its  dis- 
cretion, either  before  or  after  judgment,  to  amend  any  plead- 
ing, process  or  proceeding  by  correcting  a  mistake  in  any 
respect.  (Code,  §  173.)  If  a  literal  adherence  to  the  Code, 
and  its  forms  and  requirements,  had  been  deemed  a  substan- 
Hjive  right  and  essential  in  every  case,  diese  two  sections  would 
not  have  been  enacted.  It  is  necessarily  wholly  immaterial, 
and  cannot,  in  the  nature  of  things,  affect  a  substantial  right 
of  the  defendant,  whether  a  snpmions  is  under  the  first  or 
second  subdivision  of  section  129,  when  a  copy  of  the  com- 
plaint, as  was  in  all  the  cases  before  us  except  six,  is  served 
with  the  summons.  The  office  of  the  summons  is  to  bring 
the  defendant  into  court  to  give  the  court  jurisdiction  of  the 
person.  The  process,  and  it»  particular  form,  are  prescribed 
by  sections  127  and  128  of  the  Code.  Civil  actions  must  be 
commenced  by  the  service  of  summons,  which  shall  be  sub* 
scribed  by  an  attorney  and  directed  to  the  defendant,  and 
shaU  require  him  to  answer  the  complaint  within  twenty 
days  after  the  service  of  the  summons.  This  is  the  effective 
process  to  subject  the  defendant  to  the  jurisdiction  of  the 
court.  The  subsequent  section  (129)  directs  the  insertion  of 
a  notice  in  the  summons,  in  actions  on  contract  for  the 
recovery  of  money  only,  that  judgment  will  be  taken  for  a 
specified  sum  on  failure  of  the  defendant  to  answer,  and  in 
other  actions,  that  application  will  be  made  to  the  court  for 
the  relief  demanded.  The  statute  permits  the  commence- 
ment of  an  action  by  the  service  of  a  summons  without  a 
complaint  (Code,  §  130.)  The  purpose  of  the  notice 
required  by  section  129  is  to  inform  the  defendant  of  the 
character  of  the  action  and  the  consequences  of  a  default, 
that  he  may  understandingly  determine  whether  the  protec- 
tion and  preseiTation  of  his  rights  call  for  an  appearance  and 
answer.  But  if  the  complaint  is  served  with  the  summons, 
the  defendant  has  more  full  and  perfect  knowledge  of  the 
cause  of  action  and  the  consequences  of  a  default  than  he 
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could  get  from  the  summons  alone,  and  if  there  is  an  error  or 
defect  in  the  summons,  it  carries  with  it  the  remedy  and  cor- 
rection, and  ah  effectual  preventive  against  error  by  any  one. 
The  objection  is,  that  the  notice  is  that  the  plaintiff  will  take 
judgment  for  a  specified  sum  instead  of  notice  of  an  applica- 
tion to  the  court  for  the  relief  demanded,  or  vice  versa. 
It  would  be  trifling  with  the  rights  of  suitors,  sacrificing  sub- 
stance to  the  merest  form,  to  hold  that  the  denial  of  a  motion 
to  set  aside  the  summons  and  complaint  under  such  circum- 
stances affected  a  substantial  right  of  the  defendant,  and  that 
he  was  or  could  be  prejudiced  by  the  particular  form  of  the 
notice.  Upon  the  merits,  so  far  as  it  can  be  said  to  have 
merits,  the  motion  was  frivolous.  The  service  of  the  sum- 
mons with  the  notice  in  the  form  challenged,  if  no  pro- 
ceedings  could  regularly  be  taken  under  it,  could  affect 
no  one.  Conceding  that  the  summons  and  notice  were  a 
nxdlity  until  some  action  was  taken,  they  injured  no  one. 
Jfim  constat  that  the  plaintiff  would  ever  take  any  proceed- 
ings or  undertake  to  obtain  a  judgment  upon  the  service. 
A  mere  notice  cannot  be  set  aside.  A  defect  like  this  is  no 
cause  for  setting  aside  the  summons.  The  defendant  must 
wait  till  some  action  or  proceeding  is  had  under  it^  (Mac 
Kamara  on  ]Nullities,  182  and  183,  and  cases  cited.)  But  for 
the  reasons  first  assigned,  I  am  for  a  dismissal  of  the  appeals. 
The  question  whether  a  party  in  court,  by  the  regular  service 
of  a  summons,  irregular  it  may  be  in  form,  shall  litigate  in  that 
suit  or  upon  the  service  of  another  summons,  slightly  different 
in  form,  when  he  has  not  been  misled  and  does  not  lose  the 
benefit  of  any  defence  he  may  have  had,  and  when  the  defen- 
ses in  the  two  actions  must  be  precisely  the  same,  does  not 
affect  any  substantial  right.  {Border  v.  CoviUy  4  Cow.,  60.) 
Upon  the  question  actually  decided  by  the  court  below,  I 
am  of  the  opinion  that  that  court  erred  in  holding  the 
summons  to  have  been  regularly  issued  under  the  first  sub- 
division of  section  129  of  the  Code.  The  actions  within 
that  subdivision  must  ^' arise  on  contract  and  be  for  the 
recovery  of  money  only."     This  action  is  for  the  recovery 
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of  money  only,  and  in  that  respect  is  within  the  provisions 
of  the  subdivision,  bat  is  not  upon  contract.  That  term  was 
used  in  its  ordinary  and  proper  sense.  A  contract  is  a  drawing 
together  of  mind^  until  they  meet  and  an  agreement  is  made 
to  do  or  not  to  do  some  particular  thing.  It  may  be  express, 
or  it  may  be  implied  or  inferred  from  circumstances,  and  this 
implication  is  but  the  result  of  the  ordinary  and  universal 
experience  of  mankind.  If  A.  borrows  money  of  B.,  the 
courts  may  imply  a  promise  to  repay  the  money,  for  the  uni- 
versal experience  is  that  in  such  a  case  a  promise  is  exacted 
and  made.  An  implied  promise  or  contract  is  but  an  express 
promise,  proved  by  circumstantial  evidence.  It  is  quite  dis- 
tinct from  that  fiction  by  which  a  statute  liability  has  been 
deemed  sufficient  to  sustain  an  action  of  assumpsit,  upon  the 
grotmd  that  a  party  subjecting  himself  to  the  penalty  or 
other  liabflity  imposed  by  statute  has  promised  to  pay  it. 
That  feature  does  not  suppose  a  contract,  but  simply  a  promise 
ex  parte.  In  this  view,  every  man  promises  not  to  trespass 
on  his  neighbor's  property,  or  to  commit  an  assault  upon  his 
person,  and  an  action  of  assumpsit  might  be  brought  and 
summons  issued  under  the  first  subdivision  of  section  129, 
for  a  breach  of  this  implied  contract  to  observe  the  laws. 
The  Code  was  not  dealing  with  a  legal  fiction  in  prescribing  a 
form  of  summons  in  actions  arising  on  contract.  A  statute  lia- 
bility wants  all  the  elements  of  a  contract,  consideration  and 
mutuality,  as  well  as  the  assent  of  the  party.  Even  a  judg- 
ment founded  upon  contract  is  no  contract  for  judicium 
reddUur  in  invitum.  {Bidleeon  v.  Whytel^  3  Bur.,  1545; 
Wyrrum  v.  Mitchell,  1  Cow.,  316.)  The  plaintiff  doubtless 
erred  in  making  his  summons  as  in  an  action  upon  contract, 
but  as  the  mistake  was  cured  by  serving  with  it  a  copy  of  the 
complaint,  the  order  of  the  court  below  should  be  affirmed, 
if  the  appeal  is  not  dismissed.  I  am  for  a  dismissal  of  the 
appeal.  Such  a  disposal  of  this  appeal  disposes  of  over  five 
hundred  appeals  by  this  defendant  from  orders  made  refusing 
applications  to  set  aside  the  summons  and  complaint,  because 
the  notice  inserted  in  the  summons  was  not  under  the  right 
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subdivision  of  section  129,  the  plaintiffs  being  different,  but 
the  attorneys,  in  many  of  the  cases,  the  same. 

But  one  bill  of  costs. should  have  been  allowed  by  the 
court  below  in  granting  or  refusing  the  motions  made  at  the 
same  time  upon  the  same  or  similar  papers,  and  which  might 
have  been  made  on  one  set  of  papers,  entitled  in  the  different 
.actions,  and  where  the  attorneys  were  the  same.  {Jackson  v. 
Keller^  18  J.  R.,  310;  Same  v.  Gamsey^  3  Cow.,  385; 
Jerome  v.  Boeram^  1  W.  R.,  293 ;  Scherm^rhorn  v.  NobUj 
1  Den.,  682 ;  Post  v.  Jenkins^  2  How.  Pr.  R.,  33 ;  CorOand 
Co,  Mut.  Ins.  Co.  V.  Lathrqpy  id.,  146.)  The  appeal  should 
be  dismissed,  with  costs,  upon  the  principle  settled  by  these 
cases. 

Peckham,  J.  Should  the  sumnions  in  this  case  have  been 
issued  under  the  first  or  second  subdivision  of  section  129  of 
the  Code  ?  The  first  provides  for  ^^  an  action  arising  on  con- 
tract, for  the  recovery  of  money  only ;"  the  second  for  "  other 
actions."  Is  this  "  an  action  arising  on  contract  ?"  It  is  an 
action  for  a  penalty  for  violating  a  statute.  It  is  claimed  to 
arise  on  contract,  upon  the  principle  stated  in  3  Black.  Com., 
161,  whereby  a  forfeiture  imposed  by  the  by-laws  of  a  corpo- 
ration upon  any  that  belong  to  the  body,  immediately  creates 
a  debt,  for  which  an  action  of  debt  will  lie  by  the  party 
injured.  This  principle  is  declared  by  Blackstone  to  be  "  an 
implied,  original  contract  to  submit  to  the  rule  of  the  com- 
munity whereof  we  are  members."  He  then  adds  that  the 
same  reason  may,  with  equal  justice,  be  applied  to  all  penal 
statutes. 

This  principle,  if  carried  out  by  the  same  reasoning,  would 
abolish  all  actions  of  tort.  The  implied  original  contract  to 
obey  all  statutes,  by  the  same  principle  and  the  same  reason- 
ing, extends  to  all  laws,  whether  statutory  or  common  law. 
It  is  sorely  not  confined  to  the  obeying  of  all  statute  law 
simply.  Thus  assumpsit,  if  not  debt,  would  lie  for  an  assault 
and  battery,  or  for  arson,  etc. 

I  incline  to  think  that  this  provision  of  the  Code  had  no 
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reference  to  this  fiction  of  the  law  of  an  implied  original 
contract  to  obey  the  laws  of  the  land  by  each  member  of  the 
community.    But  it  meant  what  it  plainly  says. 

In  section  fifty-three  of  the  Code  "  an  action  for  a  penalty  " 
is  stated  as  impliedly  different  from  an  action  on  contract  for 
the  payment  of  money,  and  a  justice  of  the  peace  is  expressly 
given  jurisdiction  of  both.  The  Code  thus  recognizes  the 
difference  between  actions  upon  contract  and  an  action  for  a 
penalty. 

It  is  not  enough  that  the  recovery  is  to  be  for  "  money 
only/'  but  the  action  must  arise  on  contract  also,  to  bring  the 
case  under  the  first  subdivision. ' 

I  think  it  plain  that  this  action  does  not  arise  on  contract. 

Is  this  order  appealable  ? 

To  be  appealable,  it  must  be  "  an  order  affecting  a  substan- 
tial right,  not  involving  any  question  of  discretion."  (Sub. 
4,  §  11  of  Code.) 

It  seems  to  me  that  the  opinion  of  the  Supreme  Court  is 
right,  that  this  order  is  not  appealable. 

It  is  difficult  to  perceive  the  "  substantial  right "  involved 
in  this  order. 

The  defendant  made  the  motion  and  brings  the  appeal. 
What  benefit  to  the  company,  if  this  summons  had  been 
under  the  second  instead  of  under  the  first  subdivision  ?  If 
the  complaint  were  sworn  to  and.it  is  an  action  on  contract 
for  the  payment  of  money  only,  under  the  first  subdivision 
the  plaintiff  may  take  judgment  before  the  clerk  without 
proof  for  the' amount  claimed  in  the  summons.  If  not  sworn 
to,  the  clerk  takes  proof  of  the  claim,  except  upon  instruments 
for  the  payment  of  money  only,  upon  such  instruments ;  he 
assesses  the  amount  due  upon  its  simple  production  before 
him.    (Code,  §  246,  as  amended  in  1858.) 

If  the  summons  erroneously  issued  under  the  first  sub- 
division compelled  the  assessment  by  the  clerk  instead  of  the 
judge,  it  might  be  urged,  at  least  with  plausibility,  that  the 
defendant  was  deprived  of  a  substantial  right — that  he  had  a 
right  to  a  judge  instead  of  a  clerk  to  adjudge  his  rights.    But 
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it  will  be  observed  that  the  sammons  has  no  control  as  to  the 
o£5cer  before  whom  the  judgment  shall  be  taken,  whether 
clerk  or  judge.  The  Code  declares  that  the  clerk  shall  assess 
only  in  actions  arising  on  contract  for  the  payment  of  money 
only;  not  that  he  shall  assess  in  cases  where  the  summons  has 
issued  under  the  first  subdivision — if  erroneously  so  issued. 
So  that  the  statement  in  the  summons  has  no  effect  as  to  the 
officer  before  whom  the  assessment  is  to  be  made.  It  is  no 
evidence  of  the  nature  of  the  action.  The  clerk  would  have 
no  right  to  assess  damages  upon  default  in  an  action  for  an 
assault  and  battery,  though  it  was  commenced  by  summons, 
under  the  first  subdivision. 

So  that  if  the  defendant  suffer  a  default  upon  this  summons, 
he  loses  nothing.  If  he  appear  and  take  issue  the  case  is 
tried  before  another  tribunal. 

'  The  only  effect  the  summons  can  possibly  have,  when  issued 
under  the  first  subdivision,  is  to  limit  the  amount  of  recovery 
to  the  sum  claimed  therein  in  case  of  defendant's  non-appear- 
ance ;  certainly  he  could  take  no  more  than  that  sum  if  his 
complaint  be  sworn  to.     (§  246.) 

This,  so  far  as  it  goes,  is  a  benefit  to  defendant,  viz. :  that 
he  may  lely  that  the  plaintiff  will  take  judgment  only  for  a 
specified  sum  if  defendant  does  not  appear. 

I  do  not  perceive  that  the  defendant  can  sustain  any  injury 
by  this  mistake.  If  he  cannot,  I  do  not  think  the  order 
involves  a  substantial  right. 

The  chief  purpose  of  this  summons  is  to  get  the  defendant 
into  court.  Where  the  complaint  is  served  at  the  same  time, 
showing  the  cause  of  action  and  the  amount  claimed,  the 
summons  would  seem  to  be  of  not  the  least  value,  though  its 
formal  issue  may  be  required. 

In  my  opinion,  no  substantial  right  is  involved  in  this  order 
— no  possible  loss  can  be  sustained  by  the  defendant  by  its 
issue  under  the  first  instead  of  the  second  subdivision. 

Beside,  the  court  had  power  to  amend  it,  if  there  were 
any  reason  for  so  doing,  and  was  bound  to  disregard  it  by  the 
Code. 
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The  only  benefit  of  this  provision  A  to  the  different  kinds 
of  summons  seems  to  be  to  enable  parties  to  litigate  the  ques- 
tion by  motions  sometimes  extremely  difficult  to  determine, 
whether  the  summons  is  not  under  the  wrong  subdivision. 
It  does  not  touch  the  merits  or  progress  of  the  action  in  any 
way.  It  is  a  harmless  contest,  as  it  can  injure  no  one.  It  no 
more  involved  a  substantial  right  than  would  the  question 
whether  the  summons  was  written  in  red  or  in  black  ink. 
That  inquiry  is  just  as  substantial  to  the  rights  of  the  parties. 
Did  the  legislature  ever  intend  that  an  appellate  court  should 
consider  such  questions  ? 

The  appeal  should  be  dismissed. 

For  dismissal  of  appeal  Ohuboh,  Oh.  J.,  Allen,  Peokham 
and  Sapallo,  JJ. 

Bafallo,  J.,  concurs  upon  authority  of  section  176  of 
Code.) 

Against  dismissal,  Gboveb  and  Folgeb,  J  J. 

Appeal  dismissed. 
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Although  the  ecclesiastical  law  of  England  is  no  part  of  the  common  law 
thereof  adopted  in  this  State,  yet  where,  by  our  statutes,  any  part  of  the 
Jurisdiction  exercised  by  the  ecclesiastical  courts  of  that  country  was  given 
to  our  courts,  the  settled  principles  and  practice  of  those  courts  became  a 
precedent  and  a  guide ;  and  the  grant  of  that  jurisdiction  carried  with  it, 
by  implication,  the  incidental  powers  indispensable  to  its  proper  exercise, 
and  not  in  conflict  with  our  own  statutory  regulations. 

Alimony  and  allowance  for  expenses  will  not  be  allowed  in  an  action  for 
diyorce  brought  by  one  claiming  to  be  a  wife,  where  marriage,  in  fact, 
is  denied  by  the  answer,  until  the  actual  existence  of  the  marital  rela- 
tion is  proved  to  the  satisfaction  of  the  court,  or  is  admitted.  The 
court,  however,  is  not  limited  to  the  allegations  of  the  complaint  and 
the  denials  of  the  answer.  If  other  legitimate  proofs  are  submitted 
which  make  out,  in  the  judgment  of  the  court,  a  fair  presumption  of 
the  fact  of  marriage,  it  has  power  to  make  the  allowances.  (Peckhah, 
J.,  dissenting.) 

For  the  purposes  of  temporary  alimony  it  is  not  necessary  tliat  the  fact  of 
marriage  be  so  conclusively  established  as  will  be  required  for  perma- 
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nent  alimony  or  other  ultimate  purposes  of  the  action.  If  the  putative 
wife  make  out  a  reasonably  plain  case  of  the  existence  of  the  marital 
relation,  she  should  be  furnished  with  the  means  of  temporary  support 
and  of  conducting  the  suit  until  the  truth  or  falsity  of  her  allegations 
can  be  ascertained  by  the  proofis  formally  taken  hi  the  case.  (Pbcx- 
HAM,  J.,  dissenting.) 

Where,  therefore,  upon  an  application  for  temporary  alimony  and  an  allow- 
ance for  expenses,  the  facts  undisputed  are  such  as  that  from  them  a  pre- 
sumption arises  that  the  parties  were  married,  so  that  the  affirmative  rests 
upon  defendant  to  repel  that  presumption,  the  court  has  jurisdiction  and 
power  to  grant  the  application,  although  marriage,  in  fact,  is  denied ; 
and  the  opposing  papers  show  fiicts  irreconcilable  with  the  existence 
thereof,  or  of  matrimonial  cohabitation.    (Pbckham,  J.,  dissenting.) 

A  denial  in  the  answer  of  the  allegation  of  the  complaint  that  the  plaintiff 
was,  at  the  time  of  exhibiting  her  complaint,  an  actual  resident  of  this 
State,  does  not  take  from  the  court  the  power  to  make  such  allowances, 
nor  does  an  allegation  of  the  answer  that,  before  the  bringing  of  the 
action,  plaintiff  had  brought  another  action  for  the  same  cause  against 
defendant  in  a  court  of  another  State.  These  are  issues  in  the  cause, 
and  the  fact  of  marriage  being  established  the  court  has  power  to  take 
from  the  means  of  the  defendant  to  enable  plaintiff  to  establish  her  alle- 
gations. (The  authorities,  upon  the  subject  of  temporary  alimony  and 
allowances  for  expenses,  collated  and  discussed.) 

A  judgment  of  a  court  of  another  State  is  only  conclusive  upon  the  par- 
ties where  it  is  a  definitive  judgment  upon  the  same  cause  of  action 
upon  the  merits.  An  interlocutory  order  upon  a  6i>ecial  application 
pending  the  suit,  is  not  condusive  upon  a  similar  application  in  an  action 
in  this  State. 

(Argued  June  18, 1872;  decided  November  13,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  affirming  an  order 
made  at  Special  Term,  granting  alimony  to  plaintiff  during 
the  pendency  of  the  action  and  an  allowance  for  expenses. 

The  action  was  brought  to  obtain  a  limited  divorce,  with 
suitable  maintenance,  on  the  grotmd  of  abandonment  by  the 
defendant,  and  his  neglect  and  refusal  to  furnish  her  support. 

The  complaint  alleges  that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  action,  was  an  actual  resident  of  the 
city  of  New  York ;  that  the  parties  were  married  on  or  about 
the  14th  of  June,  1864,  at  that  city ;  that  on  or  about  the 
22d  of  March,  1869,  at  Memphis,  Tennessee,  the  defendant 
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abandoned  the  plaintiff,  and  has  ever  since  neglected  and 
refdsed  to  provide  for  her. 

The  answer  consists  of  a  general  denial,  and  an  allegation 
that  plaintiff  is  a  resident  of  Memphis,  Tennessee,  and  that 
there  is  pending,  in  the  chancery  court  of  Memphis,  an  action 
between  these  parties  for  the  same  cause.  In  addition  to  the 
pleadings,  affidavits  and  other  papers  were  read  in  support  of 
and  in  opposition  to  the  motion. 

The  facts  presented  upon  th^  motion  appear  sufficiently  in 
the  opinion. 

Wm.  JBenry  Anthon  for  liie  appellant.  No  contract  of 
marriage  is  proved  by  the  evidence  in  this  case.  {Oumm/ing- 
ham  V.  Cv/nnmgJiam^  2  Dow  P.  C,  482 ;  Clayton  v.  War- 
delly  4  Comst.,  430 ;  Cunnmgham  v.  BurdeU^  4  Bradf .,  482.) 
Plaintiff  was  not  a  resident  of  this  State  when  she  com- 
menced this  action,  and  an  action  for  divorce,  being  a  local 
action,  must  be  brought  where  the  plaintiff  is  domiciled. 
{SomerviUe  v.  Lord  Somerville^  5  Vesey,  787;  Matter  of 
Fitzgerald^  2  Caines,  317;  Hosevdt  v.  KelXogg^  20  J.  E., 
210 ;  Boardman  v.  Houae^  18  Wend.,  512 ;  Frost  v.  Brishiny 
19  id.,  14 ;  Chadne  v.  TTtK^tw,  8  Abb.,  78, 1  Bosw.,  678 ;  Fisk 
V.  Chicago  <&  B.  L  R,  R,  Co.^  53  Barb.,  472.)  The  pen- 
dency of  an  action  for  divorce  in  another  State  is  a  bar  to  an 
action  for  the  same  cause  in  this  State.  {Brent  v.  Armfiddy 
4  Or.  0.  0.,  577.)  The  question  of  alimony  is  res  adjudioata. 
The  definitive  judgm^it  of  a  foreign  court  is  conclusive 
between  the  same  parties  on  the  same  subject-matter.  (  W6Ush 
V.  Darhmy  12  Johns.  R.,  101 ;  Bowne  <fe  Seynnmi/t  v.  Jay^ 
9  id.,  221 ;  Taylor  v.  Bryden^  8  id.,  176 ;  Monroe  v.  JOov^- 
lasy  4  Sandf.  Oh.,  126 ;  Lozi^  v.  Westoott,  26  K  T.,  146.) 

Miles  Beach  for  the  respondent.  An  order  granting 
fi\xaionj  pendente  lite  is  not  appealable ;  it  rests  in  the  discre- 
tion of  the  court.  {Jones  v.  JoneSj  2  Barb.  Ch.,  146 ;  Ahbe^ 
V.  Abbey,  6  How.,  340 ;  Mo9icrief  v.  Moncriefj  10  Abb., 
816  ;  Oriffen  v.  Oriffen^  23  How.,  189.)    Unless  an  errone- 
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ons  exercise  of  this  discretion  is  shown,  the  court  will  not  dis- 
turb the  order.  {Leslie  v.  Leslie^  6  Abb.  [N .  S.],  193  ;  People 
V.  iV^.  r.  C.  R.  JR'  Co.,  29  N.  Y.,  422 ;  Downing  v.  Mar- 
shallj  37  N.  T.,  894.)  Plaintiff  was  an  actual  resident  of  this 
State  when  the  action  was  commenced.  (2  E..  8.  [Edm.  ed.], 
164 ;  Vance  v.  Vance,  26  How.  Pr.,  495,  576 ;  BarUett  v. 
aty  of  N.  Y.y  6  Sandf.,  44 ;  Matter  of  Hawley,  1  Daly, 
531 ;  Chaine  v.  WUeony  8  Abb.,  78.)  The  pendency  of  the 
action  between  the  same  parties  in  Memphis  was  no  bar  to 
the  action  here.  {KeUey  v.  Ward,  16  Abb.,  98  ;  People  v. 
Northern  R.  R.  Co.,  53  Barb.,  98 ;  Monroe  v.  Doitglae,  1 
Seld.,  447,  452 ;  Ahrenfeldt  v.  AhrmfeUt,  1  Hoff.  Ch.,  50 ; 
Ward  V.  Ward,  5  Abb.,  [N".  8.],  146 ;  Casey  v.  Casey,  2  Barb., 
59 ;  Pomeroy  v.  Pomeroy,  1  Johns.  Oh.,  606 ;  Johnson  v. 
Johnson,  6  id.,  163 ;  Smith  v.  Smith,  4  Paige,  92 ;  Mcintosh 
V.  Mcintosh,  12  How.  Pr.,  289 ;  Hoffman  v.  Hoffmom,  35 
id.,  384 ;  Oriffm  v.  Oriffim.,  23  id.,  183 ;  Renry  v.  Henry,  17 
Abb.,  411 ;  Bovme  dk  Seymour  v.  Jay,  9  Johns.,  221 ;  Walsh 
V.  Darhinj  11  id.,  99 ;  Mitchell  v.  Branch,  2  Paige,  620 ; 
Burrows  v.  Miller,  5  How.  Pr.,  51 ;  Cook  v.  Litchfield,  5 
Sandf.,  342 ;  Hecker  v.  Mitchell,  6  Abb.,  453 ;  Williams  v. 
Ayrault,  31  Barb.,  364;  Lorillard  Fire  Insurance  Com- 
pamy  V.  MeshumA,  7  Robt.,  814 ;  Story's  Conflict  of  Laws, 
§  610.)  It  was  proper  to  read  on  the  argument  the  exempli- 
fied copy  of  the  order  of  discontinuance  of  the  action  in 
Tennessee.  {Ihmcwn,  v.  Duboys,  3  Johns.  Cases,  125 ;  High 
V.  Wilson,  2  Johns.  R.,  46 ;  Bv/rt  v.  Place,  4  Wend.,  501 ; 
Armstrong  v.  Percy,  5  id.,  586 ;  Ritchie  v.  Putnam,  13  id.; 
Williams  v.  Wood,  14  id.,  126 ;  Dresser  v.  Brooks,  3  Barb., 
429 ;  Bank  of  Chwrlestm  v.  Efneric,  2  Sandf.,  718 ;  Onder- 
donk  V.  Voorhies,  2  Robt.,  623 ;  Robert  v.  Good,  86  N.  Y., 
408.)  Plaintiff  made  out  a  prima  facie  case  of  marriage 
and  abandonment.  (2  R.  8.  [Edm.  ed.],  144 ;  2  Kent's  Com., 
87 ;  Bishop  on  M.  and  D.,  §§  78,  162  ;  Fenton  v.  Reed,  4 
Johns.,  52;  Clayton  v.  WardeU,  4  N.  Y.,  230;  Ferric  v. 
P-wJ.  Adm/r.,  8  Bradf.,  151 ;  Tumm^dUy  v.  Tumm^ty,  3  id., 
'369;  Grotgenr.  Grotgen,S  id.,  373;  Cunningham  v.  Bur- 
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deU,  3  id.,  343 ;  Hose  y.  Clarke  8  Paige,  574 ;  Matter  of 
Taylor,  9  id.,  611 ;  Cheney  v.  Arnold,  15  N.  Y.,  345 ;  Hayes 
V.  People,  25  id.,  390;  O'Gara  v.  Eisenlohr,  38  id.,  298; 
BisaeU  v.  BisseU,  7  Abb.  [N.  S.,]  16 ;  Van  Tuyl  v.  Van 
Tvyl,  8  id.,  5.)  Plaintiff  waa  not  bound  to  prov^  her  ease 
on  the  application  for  alimony.  Snyder  v,  Snyder,  3  Barb., 
624 ;  Smith  v.  Smith,  1  Eds.  Ch.,  256 ;  Herforth  v.  Herforth, 
2  Abb.  [N.  S.],  489.) 

FoLQEB,  J.  This  case  was  before  the  court  formerly  on 
appeal  from  an  order  adjudging  the  defendant  in  contempt 
for  not  rendering  obedience  to  the  order  awarding  to  the 
plaintiff  alimony  pendente  Ute,  and  money  for  the  expenses 
of  the  suit  from  the  property  of  the  defendant  (See  47  N. 
Y.,  40.)  We  then  held  that  for  the  purposes  of  that  appeal 
we  must  assume  that  the  court  below  had  power  to  make  the 
order  and  had  well  used  it.  The  appeal  now  is  from  the 
order  itself,  by  which  alimony  and  expenses  were  granted, 
and  the  power  of  the  Special  Term  to  make  that  order  is 
directly  in  question. 

This  is  an  action  for  a  divorce,  a  menea  et  thoro,  on 
the  ground  of  the  abandonment  of  the  plaintiff  by  the 
defendant,  and  of  his  neglect  and  refusal  to  provide  for 
her.  The  complaint  alleges  that  the  plaintiff  and  defendant 
intermarried  in  1864,  and  that  the  plaintiff  is  now  the  wife 
of  the  defendant.  This  allegation  of  the  complaint  is  denied 
by  the  answer,  and  upon  the  pleadings  the  fact  is  at  issue 
whether  the  parties  to  the  action  are  or  ever  were  husband 
and  wife. 

If  the  disposition  of  the  questions  raised  by  this  appeal 
depended  alone  upon  the  pleadings  in  the  case,  it  might  be 
easily  made.  The  allegations  of  the  pleadings  are  direct,  but 
most  general  in  their  character.  There  are  in  the  case,  how- 
ever, a  petition  by  the  plaintiff  and  affidavits  and  other  proofs 
in  the  nature  of  affidavits  from  both  parities,  which  treat  of 
the  relations  between  them  with  much  particularity,  and 
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which  are  of  importance  in  the  determination  of  the  points 
involved. 

The  order  of  the  Special  Term,  brought  nnder  review, 
granted  to  the  plaintiff  a  weekly  allowance  for  her  support 
and  maintenance,  to  be  paid  by  the  defendant  nntil  the  final 
determination  of  the  action,  and  a  sum  in  gross  for  her 
expenses  in  conducting  the  action. 

It  is  proper  for  us  to  say  here  that  we  wish  to  be  under- 
stood as  expressing  no  opinion  upon  the  merits  of  the  main 
controversy  or  of  what  should  be  its  final  determination.  We 
design  to  speak  only  of  the  power  of  the  Special  Term,  with 
the  facts  before  it,  as  they  were  presented  in  the  papers,  to 
grant  the  order  appealed  from. 

The  defendant  contends  that  the  Special  Term  had  no 
power  to  grant  this  order,  and  he  puts  this  daim  upon  the 
ground  that  the  existence  of  the  marital  relation  is  denied, 
and  its  non-existence  shown  by  the  statements  of  the  plaintiff 
herself,  and  that  in  such  case  alimony  will  not  be  granted 
pendenie  lite. 

Some  of  the  text  books  say  that  as  the  right  to  alimony 
can  only  result  from  the  marital  relation,  a  fact  of  marriage 
between  the  parties  must  be  admitted  or  proven  before  there 
can  be  a  decree  for  alimony  pendente  lite.  (Bishop  on  Mar. 
and  Div.,  §  570 ;  Roper  on  Husb.  and  Wife,  p.  *310,  note  h.) 
And  the  ecclesiastical  courts  in  England  sometimes  state 'the 
rule  as  broadly  as  that.  In  Durant  v.  Durant  (1  Addams, 
114 ;  2  Eng.  Ecc.  R.,  43)  it  is  said,  "  a  general  negative  issue 
is  then  given  to  the  libel,  not  even  confessing  the  marriage,  so 
that  the  court  with  no  constat  before  it  of  a  fact  of  marriage 
could  allot  the  wife  nothing  on  account  or  in  the  nature  of 
alimony." 

And  in  Smyth  v.  Smyth  (2  Addams,  254 ;  2  Eng.  Eccl.  R.,  293) 
it  is  declared  that  it  is  incompetent  for  the  court  under  any  cir- 
cumstances to  make  a  formal  allotment  to  the  wife  of  any  sum  in 
the  nature  even,  or  as  on  account  of  alimony,  until  a  fact  of 
marriage  at  least  is  proved  against  or  admitted  by  the  husband. 
It  is  to  be  observed,  however,  that  in  the  last  case,  after  this 
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strong  Btateznent  of  the  role,  the  oourt  practically  ignored  it 
by  recommending  an  allowance  by  way  of  alimony  propor- 
tionate to  the  means  of  the  husband,  with  an  intimation  that 
if  its  recommendation  was  not  complied  with  it  would  take 
it  into  account  when  alimony  in  the  progress  of  the  cause 
came  to  be  regularly  allotted. 

There  is,  however,  a  qualification  annexed  to  this  rule  by 
other  decisions.  In  £ird  v.  Bird  (ILee,  209 ;  5  Eng.  Ecc. 
'R.J  366),  the  husband  brought  suit  to  set  aside  his  marriage 
as  a  nullity^  by  reason  that,  at  the  time  of  contracting  it, 
there  was  living  a  husband  of  the  wife  by  a  former  marriage. 
It  was  admitted  on  the  part  of  the  husband  that  there  had 
been  an  actual  ceremony  of  marriage  in  due  form,  followed 
by  cohabitation  and  the  birth  of  several  children.  The  for- 
mer nuirriage  was  not  denied  by  the  wife,  and  the  issue  in  the 
case  was  whether  the  former  husband  was  living  at  the  date 
of  the  second  marriage.  In  Smith  v.  Smith,  cited  in  EaH  of 
PortemotUh  v.  Countess  of  Ports?nouth  (3  Addams,  68 ;  2 
Eng.  Ecc.  B.,  428),  and  in  the  main  case  also,  there  had  been 
a  marriage  in  fact  and  in  form,  and  an  action  was  brought 
by  the  committee  of  the  plaintiff  to  set  aside  the  marriage 
as  a  nullity,  in  that  the  plaintiff  was  a  lunatic,  incapable  of 
the  contract  of  marriage  and  was  the  subject  of  the  fraud 
of  the  wife.  In  these  three  cases  the  application  of  the  puta- 
tive wife  was  granted  for  money  from  the  means  of  the  hus- 
band to  carry  on  the  suit,  and  in  two  of  them  her  right  to 
temporary  alimony  is  also  asserted.  And  tliough  it  has  been 
held  that  the  ecclesiastical  law  of  England  is  not  a  part  of 
the  common  law  of  that  country,  and  is  no  part  of  the  com- 
mon law  thereof  adopted  in  this  State  {BvHis  v.  BvHiSj 
Hopk.,  657),  yet,  when  by  our  statutes  any  part  of  the 
jurisdiction  exercised  by  those  courts  was  given  to  our 
courts,  the  settled  principles  and  practice  of  those  courts 
becapae  a  precedent  and  a  guide  for  our  courts.  {Le  Barron 
V.  Le  Ba/rron,  2  Am.  Law.  Eev.,  212 ;  S.  C,  35  Vt.,  365 ; 
Oriffin  V.  Orijffm,  47  N.  T.,  134.)  In  North  v.  North  (1 
Barb.,  Oh.  R,  241),  the  bill  was  filed  by  the  husband  to 
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annul  the  marriage  on  the  same  gromid  as  that  alleged  in 
£ird  T.  JSird  {supra).  The  defendant  applied  for  alimony 
upon  her  affidayit,  denying  that  the  former  husband  was 
living  at  the  time  of  the  second  marriage.  It  was  held  that 
for  the  purposes  of  the  appliqation  the  fact  of  mtu^riage  was 
admitted)  and  that  the  presumption  was,  thftt  it  was  legal 
until  the  contrary  should  be  establiished  by  the  proo&  in  the 
cause.  The  cham^Uor  there  states,  that  the  granting  of  an 
allowance  for  ad  interim  alimony  and  expenses  of  suit  is 
not  confined  to  cases  in  which  both  parties  adn^t  the  alleged 
marriage  to  have  been  legal. 

ITow,  in  these  cases  from  the  English  courts,  and  our 
court  of  chancery,  it  is  apparent  that  if  tbe  allegations  of 
the  husband  were  true,  the  marriag0  was  null  and  void,  and 
there  had  not  been  in  the  inception  a  valid  marriage  between 
tlie  parties^  yet  alimony  pendente  Ute^  apd  money  for  the 
expenses  of  the  suit,  were  awarded  tp  the  wife.  It  was  done 
upon  the  ground  of  a  marriage  de facto  being  admitted.  And 
the  issue  being  upon  certain  facts,  dependent  uppn  the  truth 
of  which  it  was  whether  there  was  or  was  not  a  marriage 
dejv/re^  the  ability  shoiild  be  given  to  the  wife  to  maintain 
her  negaUve  ol  the  aUegation  of  those  fecto.  They  are, 
then,  authorities  to  this  extent,  that  where  it  appears  to  the 
court  from  the  express  admis^ons  of  the  parties,  or  from  the 
allegations  of  one  not  denied  by  the  other,  that  there  has 
been  the  form  of  a  marriage  between  them;  and  the  question 
at  issue  is  whether  the  facts  and  circumsta^oes  of  the  case 
wiU  show  it  not  a  marriage  d^jwre,  temporary  alimony  and 
money  for  the  es^)ensjes  of  the  suit  will  be  awarded  for  the 
putative  wife  from  the  means  of  the  alleged  husband,  although 
he  denies  the  existence  of  the  marital  relation. 

There  is  one  case  in  the  late  Court  of  Chancery  which  goes 
fitrther  than  this.  In  Smith  v.  Smith  (1  Edw.,  255),  a  bill 
was  filed  by  the  wife  against  the  husband  for  a  divorce  a 
mensa  et  thorOy  on  the  ground  of  cruelty.  It  distinctly  set 
forth  the  time  and  place  of  marriage,  and  the  name  of  the 
minister  who  ofElciated  thereat.    It  is  to  be  inferred  also  that 
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it  alleged  ^'  cohabitation  and  living  together"  as  husband  and 
wife.  The  bill  was  sworn  to.  The  defendant  put  in  a  sworn 
plea,  without  answer,  explicitly  denying  ever  having  been 
married  to  the  complainant.  On  an  application  by  the  com- 
plainant for  temporary  alimony  and  money  t^  carry  on  her 
suit,  it  WSB  granted  by  the  vicoKshancellor.  The  court  cited 
Smyth  V.  Smyth  {mpra\  as  a  cause  where  temporary  alimony 
was  granted  in  effect,  -though  not  in  form,  and  holds  the 
defendant's  plea  insufficient  to  prevent  the  granting  of  the 
application.  The  report  of  the  case  is  short,  and  reasons  for 
the  judgment  are  not  given  in  esstenso.  Notice  is  taken  that 
the  defendant  did  not  deny  cohabitation  nor  living  together 
with  the  complainant.  This  circumstance  standing  admitted 
was  deemed  worthy  of  consideration,  as  in  truth  it  is.  For 
a  marriage  in  fact  may  be  presumed  from  continued  matri- 
monial cohabitation,  the  acknowledgment  by  the  parties  that 
they  are  husband  and  wife,  the  recognition  by  each  other  as 
sudi,  and  general  reputation  thereof.  {lioae  v.  Ola/rky  8 
Paige,  574;  In  re  Taylor j  9  id.,  611 ;  0*Oara  v.  Ei%enlohr, 
38  N.  T.,  296.)  And  in  North  v.  Nofih  {supra)y  the  chan- 
cellor presents  such  a  presumption  as  one  of  the  considerations 
moving  him  to  his  judgment.  There  are  certain  needed  and 
salutary  limitations  and  restrictive  safeguards  which  the 
courts  have  attached  to  this  rule,  which  will  be  noticed 
further  on. 

As  the  defendant  in  Smith  v.  Sm/ith  (1  £dw.,  supra)  did 
not  deny  the  facts  from  which  an  actual  marriage  might  be 
inferred,  though  he  did  deny  a  marriage  with  form  and  cere- 
mony, might  not  the  court  well  hold  that  for  the  purposes  of 
the  application  for  temporary  alimony  and  expenses  of  the 
suit  there  wasprim^a  foots  the  existence  of  the  marital  rela- 
tion, though  not  formal  in  its  inception  ? 

Thus  viewing  the  case  of  Smith  v.  Smithy  it  harmonizes 
with  North  v.  North  and  the  cases  from  the  English  eccle- 
siastical courts.  If  it  is  not  to  be  thus  viewed,  it  is  a  direct 
decision  that  a  denial  of  the  marriage  relation  by  the  husband 
is  not  ground  for  refusing  an  application  by  the  putative  wife 
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for  aUmony.  And  in  Vredand  v.  Vredand  (3  Green  [N.  J.] 
Eq.  Bep.y  43),  where  alimony  was  refused,  the  fact  of  mar- 
riage being  denied  in  a  sworn  answer,  it  is  intimated  that  if 
there  had  been  proof  of  the  defendant's  cohabitation  with  the 
complainant  as  his  wife,  or  his  pnblic  acknowledgment  of  her 
aB  such,  alimony  conld  have  been  allowed. 

At  all  events,  the  authorities  cited  are  ample  to  sustain 
this  proposition:  that  where  there  has  been  a  marriage  in 
fact^  though  its  commencement  was  not  according  to  the 
decent  and  recognized  forms  and  ceremonies  usual  in  society, 
and  which,  though  not  indispensable  for  its  validity^  are  yet 
sanctioned  by  law;  iu  an  action  by  the  wife  for  divorce 
or  by  the  husband  for  a  decree  that  the  marriage  is  null,  in 
which  the  putative  wife  avers  the  existence  and  legality  of  the 
marriage^  though  the  alleged  husband  denies  it ;  the  court 
may,  in  its  discretion,  allow  to  the  putative  wife  temporary 
alimony  and  money  to  carry  on  the  action  from  the  means  of 
the  alleged  husband. 

And  t^e  principle  at  the  bottom  is  this :  Where  marriage 
in  fact  being  denied,  the  affirmative  is  upon  the  party  claim- 
ing to  be  the  wife  to  show  that  an  actual  marital  relation 
ever  existed ;  there  alimony  will  be  denied  until  that  fact  is 
proven  to  the  satisfaction  of  the  court,  or  is  admitted ;  for  it 
is  upon  the  existence  of  that  relation  alone  that  the  right  to 
alimony  depends.  Where  an  actual  marital  relation  has  been 
admitted  or  shown,  and  its  existence  in  law  is  sought  to  be 
avoided  by  some  fact  set  up  by  the  husband,  and  it  devolves 
upon  him  to  show  that  fact ;  there  alimony  will  be  granted 
until  that  &ct  is  shown ;  for  the  relation  actually  exists  upon 
which  the  right  to  alimony  depends,  and  the  object  of  the 
litigation  is  to  annul  that  actual  relation  by  showing  some 
other  fact,  the  existence  of  which  is  denied.  It  may  be  said, 
too,  that  for  the  purposes  of  an  application  for  temporary 
alimony  there  will  not  need  that  the  fact  of  marriage  be  so 
conclusively  established  as  for  the  purpose  of  permanent  ali- 
mony, or  any 'Other  ultimate  purpose  of  the  action.  It  is  for 
the  interest  of  society  and  in  aid  of  public  policy  that  where 
•  SicKELS — Vol.  V.         25 
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the  married  relation  has  been  in  fact  assumed,  it  should  not 
easily  and  capriciously  be  laid  aside ;  and  where  it  is  averred 
by  the  putative  wife  and  denied  by  the  alleged  husband,  if 
she  makes  a  reasonably  plain  case  of  its  existence,  she  should 
be  furnished  with  means  of  temporary  support  and  of  con- 
ducting the  suit  until  the  truth  or  falsehood  of  her  allegations 
can  be  ascertained  by  the  proofs  formally  taken  in  the  case. 
(See  North  v.  Norths  mpra^  p.  244 ;  PurceU  v.  Purcellj  4 
Hen.  &  Munf.,  507 ;  Herforth  v.  Hefrforih,  2  Abb.  Pr.  E. 
[N.  S.],  483.)  So  far  have  the  courts  carried  this  idea  that 
even  after  the  verdict  of  a  jury  upon  a  feigned  issue,  finding 
the  wife  guilty  of  adultery,  arrears  of  alimony  accruing  after 
verdict  and  up  to  date  of  decree  were  ordered  to  be  paid. 
{Stamford  v.  Stamford^  1  Edwards,  817.)  And  further  it  may 
be  said,  th^t  any  fiEUsts  and  circumstances  being  shown  which 
are  sa£9cient  for  a  court  to  presume  therefrom  an  actual  mar- 
riage, they  are  also  sufficient  for  a  -court  thereon  to  found  an 
order  granting  temporary  alimony,  though  other  allegations 
which  are  at  issue,  once  being  established,  would  repel  such  a 
presumption. 

Hence  in  an  application  for  temporary  alimony  and  the 
expenses  of  the  action,  although  there  may  be  in  the  answer 
a  general  denial  of  the  existence  at  any  time  of  the  marital 
relation,  the  court  has  the  power  from  the  affidavits  and  other 
papers  presented  to  it  to  pass  upon  the  question  for  the  pur- 
poses of  the  application,  and  it  is  not  bound  down  to  the  alle- 
gation of  the  complaint  and  the  denial  of  the  imswer  if  other 
papers  or  proofis  are  submitted  to  it ;  and  though  the  denial  of 
the  answer,  if  standing  alone,  would  bring  the  case  within  the 
rule  that  where  no  marital  relation  is  admitted  or  proven 
there  is  no  right  to  alimony ;  yet  if  the  matters  contained  in 
other  papers  or  shown  by  legitimate  proofs  before  the  court 
make  out  in  the  judgment  of  the  court  a  fair  presumption  of 
a  fact  of  marriage,  it  has  the  power  to  grant  alimony  pending 
the  action  and  expenses  of  the  action. 

It  remains  to  be  seen  whether  the  facts  admitted  or  shown 
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beyond  dispute,  in  the  petition  and  aifidavits  in  this  case,  are 
snch  as  to  meet  these  requirements. 

The  complaint  and  the  answer  are  destmctive  of  each 
other,  for  the  allegations  of  one  are  neutralized  by  the  denials 
of  the  other. 

The  petition  of  the  plaintiff  alleges  a  marriage  contract  in 
New  York  city  between  the  parties,  without  witness  or  cere- 
mony, or  solemnization  with  any  civil  or  religious  rites,  but 
a  simple  contract  of  the  parties  per  verba  de  presenU^  fol- 
lowed by  actual  consummation,  cohabitation  as  husband  and 
wife,  and  recognition  and  acknowledgment  of  each  other  as 
snch  to  mutual  acquaintances  and  friends. 

The  deposition  or  affidavit  of  the  defendant  denies  the 
contract  of  marriage,  and  the  cohabitation  together  as  hus- 
band and  wife,  and  "  that,  at  any  time  or  place,  he,  by  word 
or  act,  gave  the  least  foundation  for  the  supposition  or  charge 
that  the  plaintiff  became  his  wife,  or  that,  in  any  manner, 
fihape  or  form,  he  was  ever  married  to  the  plaintiff,  in  New 
York  or  elsewhere." 

The  petition  sets  out  the  particulars  of  the  alleged  con- 
tract. It  also  sets  out  the  particulars  of  the  time  and  place 
of  the  recognition  and  acknowledgment  of  each  other  as  hus- 
band and  wife,  and  specifically  designates  the  places  and  times 
at  which,  and  the  persons  to  whom  the  defendant  introduced 
the  plaintiff  as  his  wife,  and  acknowledged  her  as  such,  and 
alleges  the  general  reputation  which  existed  of  their  matri- 
monial connection.  The  petition  is  unsupported  in  its  state- 
ment that  there  was  a  marriage  contract  between  the  parties, 
but  is  corroborated  by  numerous  explicit  and  reliable  affi- 
davits in  its  other  statements  above  noticed. 

The  deposition  of  the  defendant  does  not,  nor  does  any 
sworn  statements  of  the  defendant  deny,  in  particular  aver- 
ments of  denial,  that  he  did  at  the  times  and  places,  and  to 
the  persons  named  in  the  petition  and  in  the  corroborating 
affidavits,  introduce  and  acknowledge  the  plaintiff  as  his 
wife,  or  that  they  passed  before  many  of  their  acquaintances 
at  public  hotels  and  boarding-houses  as  such,  or  that  they 
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cohabited  together  ostensibly  as  hnsband  and  wife,  or  thafe^ 
such   was  the  reputation  of  the  relation  existing  between 
them. 

It  would  be  tedious  to  go  into  a  minute  recapitulation  of 
the  statements  made  to  this  effect  in  these  affidavits.  One  of 
them  may  be  noticed,  which  is  perhaps  the  strongest  and 
most  specific  of  all ;  that  of  Alexander  B.  Mott,  known  as  a 
highly  respectable  physician  practicing  in  New  York  city, 
who  says  therein  that  he  was  called  professionally  to  the 
plain ti£r,  and  found  her  in  bed ;  that  the  defendant  was  pres- 
ent in  her  room,  together  with  the  mistress  of  the  boarding- 
house  ;  that  then  and  uniformly  on  subsequent  occasions  the 
defendant  spoke  of  plaintiff  as  his  (the  defendant's)  wife; 
that  he  (Mott)  addressed  them  as  Mr.  and  Mrs.  Brinkley ; 
that  defendant  on  another  occasion  consulted  him  (Mott)  pro- 
fessionally, and  then  stated  that  the  plaintiff  was  his  (the 
defendant's)  wife,  but  that  for  family  reasons  it  was  not 
thought  proper  to  announce  it.  These  particular  statements 
are  not  denied  by  the  defendant. 

The  defendant,  on  his  side,  produces  the  affidavits  of  per- 
sons who  make  strong  representations  with  much  minuteness 
of  the  declarations  of  the  plaintiff,  and  her  conduct  in  accord- 
ance therewith,  irreconcilable  with  the  existence  of  the  feet 
of  marriage  between  the  parties,  or  of  matrimonial  cohabita- 
tion, and  consistent  with  the  allegation  of  the  defendant,  that 
the  relation  between  the  parties  was  commenced  and  con- 
tinued for  meretricious  purposes.  There  are  also  letters  from 
the  plaintiff,  as  is  alleged,  which,  read  in  the  light  of  these 
affidavits,  are  condemnatory  of  her. 

These  papers,  affidavits  and  proofs  are  mainly  of  two  classes/ 
viz. :  Those  which  are  brought  before  the  court  by  the  plain- 
tiff have  been  served  upon  the  defendant  and  brought  to  his 
knowledge,  and  he  has  had  opportunity  to  answer  them  as 
specifically  as  he  saw  fit ;  those  which  are  brought  before  the 
court  by  the  defendant,  except  the  answer  in  this  action,  and 
the  answer  in  the  action  in  the  court  of  Tennessee,  do  not 
appear  to  have  been  served  upon  the  plaintiff  or  to  have 
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come  to  her  knowledge  until  read  on  the  motion,  nor  does  it 
appear  that  she  has  had  opportunity  to  answer  or  deny  the 
details  contained  in  them.  The  general  purport  of  them,  that 
£he  was  of  unchaste  character  and  person,  and  that  her  rela- 
tion with  the  defendant  was  libidinous  and  unsanctioned  by 
law,  she  has  in  effect  anticipated  in  her  petition,  and  nega- 
tived.   (See  Wood  v.  Wood,  2  Paige,  108,  114.) 

It  was,  then,  the  effect  of  all  these  papers  that  it  was 
admitted  by  the  defendant,  before  the  Special  Term,  that  these 
parties  did  cohabit  and  live  and  lie  together,  justifying,  in  the 
eyes  of  acquaintance  and  of  reputable  moral  people,  that  mode 
of  life,  in  that  there  was  a  matrimouial  relation  existing 
between  them ;  that  they  did  acknowledge  that  they  were 
husband  and  wife,  and  did  recognize  and  introduce  each  other 
as  sueh;  that  they  were  received  as  such  by  reputable 
acquaintances  and  friends,  and  that  such  was  their  common 
reputation. 

From  these  facts,  admitted  or  proven,  the  court  might  pre- 
sume an  actual  valid  marriage.  Th«  language  of  one  authority 
is,  that  it  was  competent  to  prove  the  marriage  by  the  exhibi* 
tion  of  such  facts.    {O^Gara  v.  Eiserdohry  supra.) 

The  learned  counsel  for  the  defendant,  with  a  commendable 
earnestness,  urged  upon  the  court  not  to  sanction,  by  their 
judgment  in  &vor  of  the  plaintiff,  the  notion  which  he,  per- 
haps correctly,  averred  was  too  prevalent ;  that  in  the  State 
of  New  York,  as  no  form,  nor  ceremony,  nor  civil  nor  reli- 
gious rite  was  essential  to  the  validity  of  a  marriage,  so  any 
cohabitation  of  man  and  woman,  no  matter  how  or  with  what 
motive  begun,  might,  by  the  false  assumption  of  the  marital 
relation  some  time  continued,  by  the  false  acknowledgment 
and  recognition  of  each  other  as  husband  and  wife  for  a  space 
kept  up,  and  by  an  ill-founded  general  reputation,  grow  into 
the  real  valid  and  lawful  state  of  matrimony,  with  all  its 
reciprocal  rights,  liabilities,  duties  and  obligations. 

We  shall  not  relax  any  rule  or  requirement  which  has  been 
set  up  for  a  vaUdity  of  a  marriage.  The  law  is  well  settled 
that  a  man  and  woman,  without  the  presence  of  ^  witness, 
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without  the  intervention  of  minister  or  magistrate,  by  words 
of  present  contract  between  them,  may  take  upon  themselves 
the  relation  of  husband  and  wife,  and  be  bound  to  themselves 
and  to  society  as  such.  And  if  after  that  the  marriage  is 
denied,  proof  of  actual  cohabitation  as  husband  and  wife, 
acknowledgment  and  recognition  of  each  other,  to  friends  and 
acquaintances  and  the  public  as  such,  and  the  general  reputation 
thereof  will  enable  a  court  to  presume  that  there  was,  in  the 
beginning,  an  actual  bona  fide  and  valid  marriage. 

We  are  aware,  however,  that  the  wise  caution  of  the  courts 
has  set  hedges  about  this  rule.  To  presume,  from  the  fact  of 
cohabitation,  that  there  has  been  an  actual  marriage,  it  must  be 
matrimonial  and  be  so  begun,  and  not  illicit.  It  is  not  the 
fact  alone  which  raises  the  presumption,  but  the  character  of 
the  fact.  The  parties  must  not  only  live  together  as  do  man 
and  wife,  but  to  become  man  and  wife  must  be  a  purpose  in 
beginning  so  to  live,  and  they  must  hold  themselves  out  to 
the  world  as  thus  related.  {Rose  v.  Clarke  swpra,)  And  the 
courts  will  not,  by  testimony  that  is  not  clear  and  explicit, 
that  is  not  general  and  supported  by  other  circumstances,  nor 
by  reputation  for  marriage  that  is  divided,  raise  such  a  pre- 
sumption. {Clayton  v.  Wardelly  4  Oomst»,  230.)  *  And  the 
presumption  is  weakened  where  the  relation  of  the  parties  is 
secret  or  concealed,  unless  an  adequate  and  controlling  motive 
is  presented.    {Chmningham,  v.  Bv/rded^  4  Bradf.,  483.) 

And  when  this  case  comes  to  its  final  hearing  and  disposi- 
tion, these  restrictidns  and  safeguards  should  and  will  be 
recognized  and  adhered  to. 

The  question  now  before  us,  however,  is  not  whether  upon 
the  proofs  as  shown  by  the  parties  a  final  judgment  should 
be  rendered,  that  there  has  been  an  actual  valid  marriage 
between  the  parties,  and  whether  a  limited  divorce  should  be 
adjudged  with  a  permanent,  separate  maintenance  for  the 
plaintiff  to  be  provided  by  the  defendant. 

The  question  now  is,  do  the  proofs  of  the  parties  give  rea- 
son to  apprehend  that  upon  a  trial  of  the  issues  between  them 
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there  is  the  fair  probability  that  the  plaintiff  will  maintain 
her  allegationB. 

This  qnestion  is  to  be  determined  for  the  pnrposes  of  this 
application*  It  is  one  in  which  the  public  is  interested  as 
well  as  the  parties.  If  there  has  been  a  binding  contract  of 
marriage,  it  is  of  pnblic  as  well  as  private  interest  that  it 
be  shown  and  maintained.  It  is  evident  from  what  is  before 
ns,  that  it  can  be  shown  and  maintained  only  by  professional 
skill  and  vigor,  to  secure  which  to  the  plaintiff  pecuniary 
means  are  needed.  She  is  without  such  means.  And  if  the 
defendant  is  her  husband  he  should  provide  them. 

There  are  facts  alleged  which  are  disputed.  It  is  upon 
these  that  the  strength  of  the  defendant's  case  rests.  There 
are  facts  in  the  case  which  are  undisputed.  They  are  such 
that  from  them  a  presumption  arises  that  the  parties  were 
married.  And  though  the  complaint  in  its  general  allegation 
of  a  marriage  is  generally  denied  by  the  answer,  and  resting 
upon  these  alone  the  general  rule  would  defeat  the  plaintiff's 
application,  yet  the  petition,  affidavits  and  other  papers  in 
the  case  furnish  the  court  with  fuller  details  and  particulars 
of  the  case  and  of  the  relations  of  the  parties,  and,  from  the 
undisputed  facts  therein  showing  in  presumption  an  actual 
marriage,  bring  into  operation  in  aid  of  the  plaintiff  the  quali- 
fication of  the  general  rule  which  has  been  stated  above. 

It  is  as  if  in  the  first  instance  the  plaintiff  in  her  complaint 
had  alleged  the  facts  and  circumstances  from  which  an  actual 
marriage,  was  to  be  inferred,  and  had  also  alleged  the  marriage 
contract  as  she  has  in  her  petition ;  and  as  if  the  defendant 
had  in  his  answer  denied  the  contract  of  marriage,  but  admit- 
ted by  not  denying  them,  the  facts  and  circumstances  presump- 
tive of  marriage,  and  alleged  of  them  that,  though  apparently 
proper  and  rightful,  they  were  but  the  cover  for  a  meretri- 
cious and  libidinous  connection,  begun  and  continued  in  impu- 
rity. It  is  evident  that  the  issue  would  be  in  the  main  upon 
the  character  of  the  connection  between  the  parties,  and 
whether  this  seeming  marital  relation  began  in  an  honorable 
and  legal  contract  of  marriage,  though  entered  into  without 


200  Brinklky  7).  Brinexst.  [Nov,, 

Opinion  of  the  Court,  per  FoLaiCR,  J. 

witness,  form  or  ceremony  of  solemnization ;  or  whether  it 
was  the  unsanctioned  for  gathering  of  a  lecher  and  a  wanton. 

It  is  evident  that  the  affirmative  of  thiB  issue  would  be  upon 
the  defendant,  so  far  as  to  repel  the  presumption  of  an  actual 
marriage  to  be  made  from  the  &cts  and  circumstances  which 
stand  undisputed  upon  the  papers.  Prima  faciei  then,  there 
would  exist  the  relation  of  actual  manage,  and  the  right  to 
alimoji  J  pendente  lite,  and  money  to  contest  the  allegations 
which,  if  established,  would  show  no  marriage. 

It  follows,  then,  that  the  court  below  had  jurisdiction  and 
power,  so  far  as  the  facts  of  the  case  are  concerned,  to  grant 
the  application  of  the  plaintiff. 

This  being  so,  the  statute  (2  B.  S.,  148,  §  58)  gives,  in 
express  terms,  the  power  to  the  court,  in  such  a  case  as  this,  to 
require  the  husband  to  pay  any  sums  necessary  to  enable  the 
wife  to  carry  on  the  suit  during  its  pendency.  And,  though 
the  statute  does  not,  in  terms,  give  to  the  court  the  same 
power  as  to  an  allowance  for  her  support  and  maintenance, . 
pending  the  controversy,  yet  this  power  is  based  upon  the 
general  equitable  jurisdiction  of  the  court,  and  upon  the 
ground  that  when  the  statute  conferred  jurisdiction  upon  the 
court  in  those  actions  for  divorce  which,  by  the  English  law, 
are  solely  cognizable  in  the  ecclesiastical  courts,  the  grant  of 
that  jurisdiction  carried  with  it,  by  implication,  the  incidental 
powers  which  were  indispensable  to  its  proper  exercise,  and 
not  in  conflict  with  our  own  statutory  regulations  on  the  same 
subject.  See  Griffin  v.  Gfriffin  (47  N.  Y.,  134),  where  this 
subject  is  elaborately  considered. 

2d.  The  defendant  makes  another  point,  that  the  plaintiff 
was  not  an  actual  resident  of  this  State  when  she  exhibited 
her  complaint. 

The  language  of  the  statute  is:  ^^If  a  married  woman,  at 
the  time  of  exhibiting  a  bill  against  her  husband,  *  *  * 
shall  reside  in  this  State,  she  shall  be  deemed  an  inhabitant 
thereof,  although  her  husband  may  reside  elsewhere"  (2  B. 
S.,  147,  §  57) ;  and  an  action  may  be  entertained  for  a  limited 
divorce,  when  the  marriage  shall  have  taken  place  within  this 
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state,  and  the  wife  ehall  be  an  actnal  resident  at  the  time  of 
exhibiting  her  complaint.     (Id.,  146,  §  60,  snb.  2.) 

The  complaint  alleges  that  the  plaintiff  was,  at  the  time  of 
the  commencement  of  this  action,  an  actnal  resident  of  the 
city  of  New  York.  If  there  was  a  marriage,  it  took  place  in 
that  city. 

The  answer  denies  all  the  allegations  of  the  complaint. 

It  is,  then,  one  of  the  issues  in  the  case,  whether  the  plain- 
tiff was  an  actnal  resident  or  not  of  this  State  at  the  time  of 
exhibiting  her  complaint.  The  denial  thereof  in  the  answer 
does  not  of  itself  take  from  the  court  the  power  of  awarding 
temporary  alimony  and  expenses  of  the  suit,  no  more  than 
does  a  denial  of  the  allegation  of  abandonment  and  neglect, 
and  refusal  to  support  These  are  of  the  issues  in  the  case. 
If  the  plaintiff  is  the  wife,  in  fact,  of  the  defendant,  the 
court  has  the  power  to  take  from  his  means  to  enable  her  to 
maintain  her  allegations. 

Besides  that,  actnal  residence  is  capable  of  change  in  a 
brief  space,  and  it  might  be  that,  though  all  that  is  shown 
in  the  affidavits  and  papers  of  the  defendant  is  true,  the  plain- 
tiff, after  the  dates  spoken  of  therein,  and  before  the  com- 
mencement of  this  action,  did  form  the  intention,  and  carry 
it  into  performance,  of  changing  her  residence  from  Memphis 
to  New  York  city. 

3d.  The  defendant  makes  another  point,  that  the  plaintiff 
had,  before  the  bringing  of  this  action,  brought  another  action 
against  the  defendant  in  a  court  of  the  State  of  Tennessee, 
which  is  still  pending  and  undetermined. 

It  appears  that  the  judgment  prayed  for  in  that  action  is 
for  a  divorce  a  mnoido^  or  for  a  limited  divorce,  and  on  either 
judgment  an  allowance  for  permanent  alimony.  And  it 
alleges  the  adultery  of  the  defendant  as  a  ground  for  a  judg- 
ment. 

If  it  be  conceded,  notwithstanding  some  difference  in  the 
allegations  of  the  two  complaints,  and  the  difl^rence  in  the 
prayer  for  judgment,  in  the  two,  that  the  two  actions  are 
identical,  still  the  same  answer  to  this  point  arises.    This  is 
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one  of  the  issues  in  the  case,  and  is  not  of  condusive  weight 
on  a  motion  of  this  kind.  Upon  the  trial,  the  plaintiff  may 
show  a  discontinuance  of  that  action,  or  other  reason,  why  it 
may  not  interfere  with  the  courts  of  this  State  taking  juris- 
diction of  the  controversy. 

4th.  The  defendant  makes  another  point,  that  the  question 
of  alimony  is  res  adjvdic<Ua^  in  consequence  of  a  decree  in 
the  court  of  Tennessee  denying  it  to  the  plaintiff. 

It  is  the  rule  that  the  definitive  judgment  of  a  court  of 
another  State  between  the  same  parties  upon  the  same  cause 
of  action,  upon  the  merits  of  the  case,  is  conclusive.  But  it 
must  be  a  definitive  judgment  on  the  merits  only.  (  Walsh  v. 
Durkin,  12  J.  R,  99 ;  Lazier  v.  WestooUy  26  N.  Y.,  146.) 

But  the  decree  of  the  court  in  Tennessee  was  not  a  final 
decree  adjudicating  definitively  between  the  parties  the 
merits  of  the  case.  It  was  interlocutory.  Its  determination 
of  the  question  before  it  did  not  settle  and  adjudge  finally  the 
rights  of  the  parties.  It  was  upon. a  special  application  pend- 
ing the  suit,  which  by  our  practice  might,  on  leave  had,  be 
renewed  on  a  new  state  of  facts  presented. 

It  would  be  too  much  to  say  that  the  decision  there  of  this 
interlocutory  motion  or  application  was  to  be  held  conclusive 
upon  the  parties  at  any  other  stage  of  the  main  controversy 
between  them,  in  another  State  and  before  another  tribunal. 

We  are  therefore  of  the  opinion  that  the  Special  Term  had 
power  to  entertain  the  application  of  the  plaintiff  for  alimony 
pendente  lite^  and  for  money  to  defray  the  expenses  of  the 
action,  and  had  power  to  pass  upon  the  &ct8  presented  in  the 
papers  before  it,  and  from  the  facts  which  were  undisputed 
had  power  to  award  to  the  plaintiff  temporary  alimony  and 
money  for  costs  of  suit.  What  amount  it  should  give  was 
discretionary.  We  are  free  to  say  that  under  the  circum- 
stances of  the  case,  we  should  have  confined  the'  plaintiff  to 
the  smallest  sum.  But  with  the  discretion  of  the  court  below 
we  cannot  interfere. 

The  order  appealed  from  must  be  affirmed,  with  costs  to 
the  respondent. 


1872.]   WOBSTER  V.  FOKTY-SKCOND  StKXBT,  ETC.,  R.  R    Co.    203 

Statement  of  case. 

The  plaintiff  daims  that  the  order  complained  of  is  not 
appealable  to  this  conrt.  We  do  not  pass  directly  upon  that 
question.  If  the  granting  of  the  order  was  entirely  discre- 
tionary,^and  there  has  been  no  abuse,  then  it  is  not  appeala- 
ble.   If  there  was  no  power  to  grant  it,  it  was  appealable. 

We  have  preferred  to  pass  upon  the  merits  of  the  question, 
and  to  affirm  the  order. 

AU  concur,  except  Peokhah,  J.,  dissenting. 

Order  affirmed. 


Joseph  Wobstbb,  Respondent,  v.  The  Foety-seoond  Steeet 
AND  Gband  Street  Febby  Railboad  Company,  Appellant. 

The  right  of  a  raflroad  company  to  lay  its  tracks  in  a  street  or  public  high- 
way carries  with  it  the  obligation  to  lay  them  in  a  proper  manner  and 
to  keep  them  in  repair;  and  if  an  injury  occnrs,  by  reason  of  a  neglect 
in  either  of  these  respects,  it  is  liable. 

No  notice  to  it  of  a  patent  defect  is  nei^ssary ;  but  when  it  appears  that 
the  defect  existed  and  an  iigury  was  caused  thereby,  the  presumption 
of  negligence  is  complete.  If  circumstances  exist  showing  absence  of 
negligence,  as  that  the  defect  had  not  existed  for  a  sufficient  length  of 
time  to  create  a  presumption  of  knowledge,  or  to  enable  it  to  repair,  it 
is  for  the  company  to  prove. 

(Argued  June  11,  1872;  decided  Kovember  12, 1872.) 

Appbai«  from  jndgment  of  the  Conrt  of  Common  Fleas  for 

the  city  and  connty  of  New  York,  reversing  a  jndgment  of 

the  General  Term  of  the  Marine  Conrt  of  the  city  of  fTew 

York  which  affirmed  a  jndgment  of  the  Special  Term  entered 

'  npon  an  order  dismissing  plaintiff's  complaint. 

The  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  a  horse  of  plaintiff's,  occasioned  by  an  alleged  defect 
in  defendant's  track. 

Defendant  owns  and  operates  a  railroad  miming  through 
and  over  Houston  street  in  the  city  of  New  York.  On  the 
12th  of  April,  1864,  plaintiff  was  driving  a  pair  of  horses 
belonging  to  him  over  the  track,  one  horse  stepped  into  a 
hole,  was  thrown  down  and  injured,  and  in  consequence  died. 
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The  court  dismissed  the  complaint  upon  the  ground  that  there 
was  no  evidence  showing  defendant  was  aware  of  the  bad 
conditioH  of  its  track,  or  that  the  same  was  in  such  condition 
for  a  length  of  time  that  would  imply  knowledge. 

Moses  Ely  for  the  appellant.  Mere  proof  of  the  existence 
of  the  defect  was  not  sufficient  to  raise  a  presumption  of  neg- 
ligence ;  notice  or  an  existence  of  this  defect  for  a  sufficient 
time  to  imply  it  should  have  been  proved.  (Shearman  and 
Kedfield  on  Negligence,  §  407 ;  JSeqtuj^y.  The  City  of  Soches* 
teTy  45  N.  Y.,  129  ;  JSkidsan  v.  The  Mayor,  etc.,  of  New  Yorhy 
9  id.,  163  ;  Oriffin  v.  The  Mayor,  etc.,  of  New  York,  9  id., 
466  ;  McChinity  v.  The  Mayor,  etc.,  of  New  York,  5  Duer., 
674 ;  Hart  v.  6%  of  Brooklyn,  36  Barb.,  226.) 

J.  H,  Anthon  for  the  respondent.  A  railroad  company 
having  laid  its  track  along  a  street  is  bound  to  lay  it  down 
properly  and  to  keep  it  in  a  proper  condition  thereafter. 
(Fash  V.  The  Third  Ave.  I^  E.  Co.,  1  Daly,  148 ;  Cook  v. 
N.  Y.  Floating  Dry  Bock  Co.,  1  Hilt.,  486 ;  Shearman  and 
Bedfield  on  Negligence,  497 ;  Mo/zetti  v.  Harlem  R.  H.  Co.,  3 
£.  D.  Smith,  98 ;  G.  West.  R.  H.  Co.  v.  £randand  Fawcett,  1 
Moore  P.  0.  [N.  S.],  101 ;  Act  of  1860,  chap.  140,  §  28  ;  Fir- 
ginia  Central  JS.  li.  Co.  v.  Sanger,  16  Grattan  [Va.],  230 ; 
Cumberland  Valley  B.  B.  Co.  v.  Hughes,  11  Penn.,  141.)  No 
notice  was  necessary.  {Chrote  v.  Chester  B.  B.  Co.,  2  Exch., 
251 ;  Barton  v.  The  City  of  Syracuse,  36  N.  Y.,  54,  67,  68 ; 
Hutson  V.  The  Mayor,  etc.,  of  New  York,  9  id.,  163  ;  Griflm 
V.  The  Mayor,  etc.,  of  New  York,  9  id.,  456.)  Contributory 
negligence  of  the  city  corporation,  when  negligence  of  the 
railroad  company  is  distinctly  proved,  is  no  defence.  {Fash 
V.  Third  Ave.  B.  B.  Co.,  above  cited ;  OiUett  v.  TIis  West- 
em  B.  B.  Co.,  8  Allen  [Mass.],  560 ;  Carpenter  v.  C.  P.  N. 
and  E.  B.  B.  B.  Co.,  11  Abb.  P.  E.  [N.  S.],  416.)  NegU- 
gence  is  presumptively  shown  by  evidence  of  the  condition 
of  the  road  at  the  time  of  the  accident,  {fit.  West.  B.  B.  Co. 
v.  Fawcett,  above  cited ;  Milwaukee  and  ChioQigo  B.  B.  Co.  v. 
Hunter,  11  Wis.,  160.) 
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Chubgh,  Ch.  J.  We  are  to  afisume  that  the  defendants 
had  a  lawful  right  to  lay  their  tracks  in  the  street,  where  the 
injury  occurred,  but  this  right  carries  with  it  the  obligation 
to  lay  the  tracks  in  a  proper  manner  and  keep  tifem  in 
repair,  and  if  an  injury  occurs  by  reason  of  neglect  in  either 
of  these  respects  the  defendants  are  liable  in  damages.  {Fash 
V.  Third  Ave.  JR.  B.  Co.y  1  Daly,  148 ;  11  Penn.,  141.)  The 
defect  was  immediately  connected  with  the  track,  and  was 
plainly  visible  to  the  employes  of  the  defendants,  who  were 
constantly  operating  the  road.  The  duty  of  remedying  the 
defect  was  affirmative  and  absolute.  Kotice  to  the  defend* 
ants  of  the  defect  was  not  necessary.  (35  N.  Y.,  58.)  It 
was  their  duty  to  know  it  It  was  patent,  and  an  omission  to 
know  that  such  a  defect  existed  was  prima  facie  negligence 
as  much  as  an  omission  to  repair  after  notice.  The  facts 
tended  to  prove  that  the  defect  had  existed  for  some  days. 
The  learned  judge  who  presided  nonsuited  the  plaintiff 
because  the  defendants  had  no  notice  of  the  defects,  and 
beeanse  they  had  not  existed  for  snch  a  length  of  time  as  to 
ereate  the  presumption  of  knowledge.  The  ruling  was  erro- 
neous. The  presumption  of  knowledge  arises  from  the  exist- 
ence of  the  defects  themselves.  The  plaintiff  was  only 
required  to  show  that  the  injury  resulted  from  the  road  being 
out  of  repair,  and  if  circumstances  existed  showing  absence  of 
negligence  it  was  for  the  defendant  to  prove  them.  The 
presumption  of  negligence  was  complete  when  it  appeared 
that  defects  existed  and  an  injury  was  caused  thereby.  In 
some  cases  notice  to  municipal  corporatibns,  express  or  implied, 
of  defects  or  obstructions  in  the  streets,  is  requisite  to  create  a 
liability  for  damages  for  an  injury  produced  by  reason  of 
them,  but  the  authority  of  these  cases  has  no  application 
here.  {HuUon  v.  Mayor^  ete.y  9  N.  Y.,  163;  Ghriffin  v. 
MayoTy  id.,  456.) 

The  judgment  of  reversal  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Samubl  Kbllikgbb,  Appellant,  t^.  The  Fobty-sboond 
Stbeet  Ain>  Gband  Stbebt  Febrt  Bailboad  Oompany, 
Bespondent. 

The  owners  of  property  adjoining  a  street  in  the  city  of  New  York,  laid 
out  under  the  act  of  1818,  have  an  easement  in  the  street,  in  common 
with  the  whole  people,  to  pass  and  repass,  and  also  to  have  f  r^  access  to 
their  {Ncemises ;  but  the  mere  inconvenience  of  such  access  occasioned 
by  the  lawful  use  of  the  street  by  a  railroad  is  not  the  subject  of  an 
action, 

Flaintiff.'s  complaint  alleged  that  defendant  laid  its  track  so  near  the  side- 
walk, in  front  of  his  premises,  as  not  to  leave  sufficient  space  for  a  vehicle 
to  stand,  and  that  he  and  his  family  are  thereby  incommoded  in  leaving 
and  returning  to  their  residence,  and  the  rental  value  of  his  premises  is 
greatly  depreciated.  On  demurrer, — SM,  the  complaint  did  not  con- 
tain a  cause  of  action. 

(Argued  June  12, 1872 ;  decided  November  12, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supi^eme 
Court  in  the  first  judicial  department,  affirming  an  order  sus- 
taining a  demurrer  to  plaintiff's  complaint,  and  affirming  a 
judgment  entered  upon  such  order. 

The  complaint  of  the  plaintiff  alleged  in  substance  that  he 
was  the  owner  of  certain  premises  situate  upon  Union  square, 
in  the  city  of  New  York,  in  front  of  which  defendant  had 
laid  and  constructed  its  tracks ;  that  one  of  the  tracks  was  in 
such  close  proximity  to  the  sidewalk,  in  front  of  his  premises,  as 
to  interfere  with,  impede  and  prevent  his  complete  enjoy- 
ment of  the  use  and  occupation  of  said  premises;  that  there 
was  not  sufficient  space  between  the  sidewalk  and  the  track 
to  admit  of  any  kind  of  vehicle  to  be  driven  to  or  remain  in 
front  of  his  premises,  and  that  he  is  thereby  prevented  from 
driving  his  family  carriage  up  to  the  sidewalk  either  to  receive 
or  return  his  family  without  great  risk,  and  that  by  reason  of 
the  proximity  the  value  of  his  premises  is  greatly  impaired 
and  the  rental  diminished;  that  defendant's  road  was  con- 
structed without  obtaining  plaintiff's  consent,  and  without 
taking  any  proceedings  to  acquire  title.    Plaintiff  asked  judg- 
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ment  for  the  damages,  and  also  for  an  Injunction  restraining 
defendant  from  the  use  and  occupation  of  said  track.  Defend- 
ant demurred,  "  that  the  complaint  does  not  state  &cts  suffi- 
cient to  constitute  a  cause  of  action." 

Edward  Machmley  for  the  appellant.  A  grant  by  a 
public  officer  or  body  to  a  private  party  is  to  be  interpreted 
in  favor  of  the  grantor  and  the  public.  {MoJicmk  B.  Co. 
y.  U.  and  S.  JR.  JR.  Co.^  6  Paige,  554.)  Plaintiff  has  an  ease- 
ment in  the  street,  of  which  he  cannot  be  deprived  without 
consent  or  compensation.  (Laws  of  1860,  p.  211 ;  10  Barb., 
367 ;  16  N.  Y.,  109 ;  1  Sand.,  341 ;  7  Barb.,  535,  551.)  The 
construction  of  a  railroad  is  an  appropriation  of  a  street  for  a 
purpose  dehors  that  for  which  the  fee  was  surrendered.  (39 
N.  Y.,  410,  411.)  Any  person  who  suffers  a  peculiar  injury 
from  a  public  nuisance  may  maintain  an  action.  (27  N.  Y., 
193.)  This  use  of  the  street  alleged  in  the  complaint  is  a 
public  nuisance.  {Hart  v.  Mayor^  3  Paige,  213,  and  9  Wend., 
571 ;  Wetmore  v.  Tracy ^  14  Wend.,  250 ;  Stetson  v.  Eaxon, 
19  Pick.,  147 ;  JtTos/ier  v.  U.  and  S.  R.  E.  Co.,  8  Barb.,  427 ; 
37  id.,  380 ;  7  id.,  516,  518,  §§  5,  9 ;  37  id.,  394,  399,  402, 
403,  411,  412 ;  7  id.,  543.)  Ingress  and  egress  to  and  from 
real  property  are  constitutional  and  natural  rights  that  inhe- 
rently surround  the  soil  and  ever  attend  upon  its  proprietor- 
ship. {The  First  Ba/ptiat  Church  v.  TTie  U.  a^id  S.  R.  R. 
Co.,  6  Barb.,  313 ;  The  First  Baptist  Chwrch  v.  S.  and  T. 
R.  R.  Co.,  5  id.,  79 ;  JDrake  v.  The  Hud.  R.  R.  R.  Co.,  7 
id.,  508 ;  Mosher  v.  U.  and  S.  R.  R.  Co.,  8  id.,  427 ;  Chajp- 
man  v.  2^  A.  and  S.  R.  R.  Co.,  10  ii,  360 ;  Fletcher  v. 
The  A.  and  S.  R.  R.  Co.,  25  Wend.,  462 ;  The,  etc.,  Waterloo 
V.  TAd  A.  and  R.  R.  R.  Co.,  3  Hill,  567 ;  Renvrick  v.  Morris, 
3  Hill,  affirmed ;  7  Hill,  575 ;  PecTcham,  v.  Henderson,  27 
Barb.,  207 ;  Coming  v.  Louerre,  6  John.  Ch.,  439 ;  Brown  v. 
The  C.  and  S.  R.  Co.,  12  N.  Y.,  486;  DoolitUe  v.  S^xpt. 
Broom  Co.,  18  id.,  160 ;  quoting  and  approving  Coming  v. 
Louerre,  6  John.  Ch.,  439 ;  Davis  v.  The  Mayo7',  14  N.  Y., 
506;  WiUiarns  v.  The  N.   Y.  C.  R.  R.  Co.,  16  id.,  97; 
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Stetson  V.  Paxm,  19  Pick.,  250 ;  4  Hill,  76 ;  21  Barb.,  409 ;  3 
Dut.  {N.  J.],  148 ;  Broom's  L.  M.,  191,  357.) 

Moses  Ely  for  the  respondent.  When  a  railroad  company 
has  acquired  a  right  to  lay  its  tracks  through  a  street,  it  is  not 
a  nuisance,  and  is  not  liable  for  any  consequential  damage, 
unless  guilty  of  misconduct  or  neglect.  (  Williams  v.  27ie  N. 
T.  a  R.  R.  Co.y  16  N.  T.,  97, 104 ;  Chapman  v.  The  A.  and 
S.  R.  R.  Co.y  10  Barb.,  360;  People  v.  Kerry  37  id.,  357;  S. 
C,  27  N.  Y.,  188.) 

Ohubch,  Ch.  J.  It  is  not  alleged  in  the  complaint  that  the 
plaintiff  owns  the  fee  of  the  street  in  front  of  his  premises, 
nor  that  the  track  of  the  defendant's  road  was  unnecessarily 
or  negligently  or  willfully  laid  so  near  the  sidewalk  as  to 
impair  the  use  of  his  premises  and  depreciate  its  rental  value. 

We  cannot  take  judicial  notice  of  the  width  of  the  street 
at  that  point,  nor  but  that  the  track  of  the  road  was  laid  in 
the  only  available  space  vacant  for  that  purpose.  Nor  is  it 
alleged  that  the  grade  of  the  street  has  been  changed,  or  that 
there  is  any  physical  obstruction  to  free  access  to  the  plain- 
tiff's premises,  nor  any  practical  difficulty  in  passing  over  the 
track.  The  gravamen  of  the  action  is  that  the  defendant  has 
laid  the  track  of  its  road  so  near  the  sidewalk  as  not  to  leave 
sufficient  space  for  a  vehicle  to  stand,  and  that  the  plaintiff 
and  his  family  are  thereby  incommoded  in  leaving  and  return- 
ing to  their  residence,  and  that  the  rental  value  of  said  pre- 
mises is  greatly  depreciated.  The  action  is  based  upon  the 
idea  that  the  easement  in  the  street,  which  the  plaintiff  is  enti- 
tled to,  has  been  and  is  being  interfered  with,  and  that  he  is 
entitled  to  compensation  for  the  injury  occasioned  by  such 
interference  and  an  injunction  to  restrain  the  defendant  from 
using  their  railroad.  The  corporation  of  the  city  of  New 
York  has  acquired  by  grant,  dedication  or  confiscation  the  title 
in  fee  to  the  land  on  which  the  streets  are  laid,  but  the  title 
thus  vested  is  held  not  as  private  property,  but  in  trust  for 
public  use,  and  such  as  was  acquired  under  the  act  of  1813  is 
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by  that  act  expressly  declared  to  be  held  in  trust  for  the  pur- 
pose of  maintaining  public  streets.  In  The  People  v.  Kerr 
(27  N.  Y.,  188),  this  court  held  that  the  trust  of  the  city  was 
ptibliei  juris^  held  not  for  the  benefit  of  the  people  of  the  city 
alone,  but  for  the  people  of  the  whole  State,  as  the  agent  of 
the  State,  and  a  part  of  its  goyem mental  machinery,  and  that 
consequently  the  absolute  control  and  direction  of  the  trust 
was  in  the  legislature  as  the  superior  power;  that  legislative 
authority  to  construct  a  railroad  on  the  surface  of  the  streets 
without  a  change  of  grade  was  a  legitimate  exercise  df  the 
power  of  regulating  public  rights  for  public  uses,  and  that  the 
dty  was  not  entitled  to  compensation,  because  it  had  as  a  cor- 
poration no  property  which  was  appropriated. 

It  is  not  quite  clear  as  to  what  was  intended  to  be  decided 
relative  to  the  rights  of  abutting  owners.  The  opinion  of 
"Wkioht,  J.,  which  the  case  states  was  acquiesced  in  by  a 
majority  of  the  judges,  affirms  explicitly  that  such  owners 
had  no  property,  estate  or  interest  in  the  land  forming  the  bed 
of  the  streets  in  front  of  their  respective  premises,  to  be  pro- 
tected by  the  constitutional  limitation  upon  the  right  of  emi- 
nent domain ;  that  they  had  no  reversionary  right,  and  even 
if  they  had,  it  was  only  a  possibility  so  limited  as  to  be  subse- 
quent in  enjoyment  to  a  prior  present  ownerehip  that  might 
last  forever,  and  was  not  property  entitled  to  protection  from 
appropriation  by  the  wiU  of  the  government,  and  that  if  it 
was,  it  had  no  appreciable  value.  Two  of  the  judges  queried 
whether  such  owners  might  not  have  some  interest,  indepen- 
dent of  the  rights  which  the  public  had  acquired  to  have  free 
access  to  their  premises,  but  thought  that  no  such  question  was 
involved  in  the  case. 

We  should  feel  bound  to  adhere  to  this  decision,  and  its 
necessary  legal  results,  even  if  we  doubted  its  soundness, 
because  large  sums  of  money  have  been  expended  upon  the 
faith  of  it,  and  in  many  obvious  ways  it  has  become  a  rule  of 
property  which  should  never  be  abrogated  except  for  the 
most  cogent  reasons.  It  is,  however,  strenuously  insisted  by 
the  plaintiff  that  the  decision  does  not  reach  the  point 
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involved  in  this  case,  but  I  am  unable  to  see  why  it  does  not 
It  clearly  holds  that  the  abutting  owners  h^  no  property  in 
the  street  which  was  taken  for  the  railroad,  for  which  they 
were  entitled  to  compensation,  and  in  this  respect  the  case  is 
distinguishable  from  WiUiama  v.  N.  Y.  C.  R.  R.  Co.  (16  N.  T., 
97) ;  Craig  v.  Rochester  (My  and  B.  R.  R.  Co.  (39  N.  T.,  404), 
and  other  kindred  cases  which  hold  that  the  laying  of  a  rail* 
road  in  a  street  or  highway  is  an  additional  burden  to  the 
easement  which  as  agadnst  the  ovmera  in  fee  the  public  had 
previously  acquired,  and  for  which  such  owners  were  entitled 
to  compensation.  These  decisions  have  no  application  when 
the  fee  as  well  as  the  easement  is  vested  in  the  public.  This 
distinction  is  expressly  recognized  in  these  cases.  In  the  for* 
mer,  Selden,  J.,  said :  '^  No  case  is  likely  to  arise  in  the  city 
of  New  York  which  would  be  entitled  to  any  weight  in  the 
decision  of  this  question  for  the  reason  that  it  is  claimed,  and 
apparently  with  much  justice,  that  as  to  a  large  portion  of  the 
streets  in  that  city  the  fee  of  the  land,  and  not  mere  ease- 
ment, is  vested  in  the  corporation."  The  railroad  of  the 
defendant  is  not  therefore  a  public  nuisance.  It  was  autho- 
rized by  the  sovereign  power  of  the  government.  If  it  had 
been  a  public  nuisance,  the  adjoining  proprietor  being  spe- 
cially incommoded  and  injured,  could  maintain  an  action.  (6 
Barb.,  313 ;  37  id.,  357,  and  cases  there  cited.)  The  basis  of 
his  action  would  have  been  that  he  suffered  a  peculiar  inconve* 
nience  not  common  to  all  the  inhabitants  of  the  State,  resulting 
from  the  public  wrong  of  obstructing  the  street.  In  this  case 
the  foundation  of  such  an  action  is  wanting,  viz. :  the  unlawful- 
ness of  the  act.  It  was  authorized  by  law,  and  adjudged  by 
this  court  to  be  for  public  use  and  within  the  uses  to  which  the 
streets  may  be  devoted.  The  fee  being  in  the  public,  the 
legislative  authority  can  lawfully  consent  to  modify,  regulate 
or  enlarge  its  use  for  the  benefit  of  the  public.  If  these  posi- 
tions are  sound,  the  corporeal  rights  of  property  of  tlie  plain- 
tiff have  not  been  impaired.  Neither  his  property  nor  any 
right  of  property  has  been  taken  from  him  or  injured,  and  his 
injuries  are  referable  to  that  class  of  incidental  disadvantages 
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to  which  he  is  sabjected  resulting  from  the  lawful  exercise  of 
the  absolute  power  of  control  vested  in  the  State,  in  connec- 
tion with  the  title  to  the  fee  of  the  land.  This,  I  think,  neces- 
sarily results  from  the  principles  determined  in  ITie  People  v. 
Kerr^  supra. 

The  abutting  owners  have  an  easement  in  the  street  in  com- 
mon with  the  whole  people  to  pass  and  repass,  and  also  to  have 
free  access  to  their  premises,  but  the  mere  inconvenience  of 
such  access  occasioned  by  the  lawful  use  of  the  street  is  not 
the  subject  of  an  action. 

There  are  expressions  in  some  of  the  opinions  apparently 
favoring  the  idea  that  such  an  action  may  be  maintained.  It 
was  said  in  Drake  v.  Hudson  R.  R.  R.  Oo.  (7  Barb.,  508), 
that  for  contingent  and  consequential  injuries,  the  parties 
aggrieved  are  not  entitled  to  compensation  as  for  property 
taken  for  public  use,  but  that  an  action  will  lie  for  such  inju- 
ries. The  force  of  this  remark  is  spent  in  limiting  it  to  the 
statement  that  such  injuries  are  not  a  taking  of  property 
within  the  meaning  of  the  Constitution,  without  intending  to 
define  what  injuries  mi^t  be  recovered  for  by  an  action,  and 
this  view  is  confirmed  by  another  portion  of  the  same  opinion, 
in  which  it  is  said  that  adjoining  owners  have  no  exclusive 
right  in  the  streets,  but  that  all  other  citizens,  including  rail- 
road companies,  have  equal  rights,  subject  to  the  control  of 
the  public  authorities.  If  this  is  so,  there  is  no  principle 
which  win  sustain  an  action  for  incidental  injuries  growing 
out  of  a  lawful  regulation  by  the  public.  When  it  is  deter- 
mined that  a  horse  railroad  is*  a  public  use  of  the  street,  the 
question  is  settled,  that  incidental  inconveniences  must  be 
submitted  to.  They  become  merged  in  the  superior  interest 
of  the  public.  The  decision  in  Fletcher  v.  Aubwm  dk  S.  R. 
R.  Co.  (25  Wend.,  462)  is  cited  and  relied  upon  by  the  plain- 
tiff. There  the  defendants  were  authorized  to  build  a  railroad 
upon  a  line  to  be  selected  by  themselves,  and  to  cross  public 
highways,  by  restoring  them  to  their  original  usefulness.  In 
crossing  the  highway  near  the  plaintiff  s  premises,  they  raised 
an  embankment,  which  obstructed  free  access  and  otherwise 
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injured  his  property,  and  they  were  rightfully  held  liable  for 
the  damages.  The  power  exercised  in  that  case  by  the  legis- 
lature was  entirely  unlike  that  exercised  here. 

In  the  first  place,  the  fee  of  the  highway  was  assumed  to 
be  in  the  adjoining  owner,  and  the  court  held  that  the  legisla- 
ture had  not  and  could  not,  without  compensation,  authorize 
the  injury  complained  of,  and  that  all  that  the  legislature  pro- 
fessed to  do  was  to  protect  the  defendants  from  prosecution  by 
the  public  for  obstructing  the  highway,  leaving  the  rights  of  the 
plaintiff  untouched.  The  authority  was  in  no  sense  a  regula- 
tion of  the  use  of  the  highway,  but  a  privilege  granted  free, 
as  against  the  public  only.  Similar  views  are  applicable  to 
the  case  in  2  Dutch.,  148.  These  and  like  cases  are  reooncil* 
able  with  The  People  v.  ITerrj  supra^  upon  the  difference 
between  the  extent  of  the  rights  and  powers  of  the  public 
authorities,  possessed  and  exercised  in  the  different  cases, 
although  the  expressions  of  judges  may  seem  to  conflict.  It 
is  conceded  that  the  authority  to  lay  a  railroad  in  the  streets 
in  the  city  of  New  York  is  lawful  without  compensation  or 
liability  to  adjoining  owners,  and  yet  the  laying  of  such  road 
even  in  the  widest  streets  may  be  and  often  is  a  disadvantage 
a  id  injury  to  the  property  adjoining  the  street,  rendering  it 
less  accessible  and  desirable  and  less  valuable.  If  this  action 
can  be  maintained,  I  see  no  reason  why  in  all  cases  of  incon- 
venience and  iniurv  a  similar  action  mijrht  not  lie.  The 
principle  would  Z  the  same,  and  the  injur,  would  be 
only  a  question  of  degree.  Such  a  result  would  not  only 
overthrow  previous  adjudications,  but  would  unsettle  rights 
of  property  to  an  incalculable  amount,  and  inflict  serious 
injury  upon  the  public.  But  while  we  feel  bound  to 
hold  that  this  action  cannot  be  maintained  upon  the 
all^ations  contained  in  the  complaint,  we  do  not  intend  to 
determine  that  there  are  no  circumstances  which  will  jus- 
tify an  action.  All  the  authorities  concur  that  an  injury  to 
private  rights  or  property,  committed  through  negligence  or 
willful  misconduct,  even  though  in  the  pursuit  of  a  lawful  pur- 
pose, may  be  redressed  by  an  action. 
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We  are  not  called  upon  to  determine  what  acts  would 
amount  to  negligence  so  as  to  give  a  cause  of  action.  That 
question  is  not  before  us. 

The  judgment  in  this  case  must  be  affirmed,  with  leave  to 
the  plaintiff  to  amend  the  complaint,  on  payment  of  costs. 

All  concur. 

Judgment  accordingly. 


Milton  S.  Price,  Appellant,  v.  The  Oswego  and  Steacuse 

Railway  Company,  Respondent. 

Where  a  common  carrier  without  requiring  evidence  of  identity  delivers 
goods  to  a  stranger,  which  have  been  fraudulently  ordered  by  the  latter 
in  the  name  of  a  fictitious  firm,  and  which  have  been  shipped  in  com- 
pliance with  the  order  directed  to  the  fictitious  firm,  he  is  liable  to  the 
consignor  for  their  value.    (Chubch,  Gh.  J.,  dissenting.) 

(Argued  June  6,  1872 ;  decided  November  12, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  defendant,  entered  upon  the  report  of  a  referee. 
(Reported  below,  58  Barb.,  599.) 

The  action  was  brought  against  defendant  as  common  car- 
rier to  recover  the  value  of  three  bales  of  bags  shipped  by 
plaintiff  at  Syracuse,  consigned  to  S.  H.  Wilson  &  Co., 
Oswego.    The  &ct8  are  stated  sufficiently  in  the  opinion. 

D.  Pratt  for  the  appellant.  Defendant  was  guilty  of 
negligence  in  delivering  the  goods  to  an  unknown  person 
without  requiring  the  customary  evidence  of  his  identity. 
(Stevenson  v.  HaH^  4  Burg.,  476 ;  Ihif  v.  Budd^  8  Brod.  & 
B.,  177 ;  Berkett  v.  Willan,  2  Bam.  &  Aid.,  866 ;  Wmdaw  v. 
The  Verm,  and  Maes.  B.  B.  64>.,  42  Vt.,  706 ;  1  Amer.  R., 
866 ;  Fletcher  v.  Amer.  £a.  Co.j  26  Ind.,  493 ;  McKeon  v. 
Mclvor  [L.  R.],  6  Exe.,  86 ;  Alb.  Law  Jour.,  March  4, 1871, 
p.  164.)  Defendant  is  liable  for  delivering  the  property  to  a 
party  other  than  to  the  party  to  whom  it  was  consigned. 
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{Fisk  V.  NcmUmy  I  Den.,  45  ;  Story  on  Bailm.,  545,  h  ;  Powell 
V.  Myersy  26  "Wend.,  591 ;  Stephenson  v.  Hart^  mpra;  Duff 
V.  £udd^  sfiypra ;  Winslow  v.  Verm,  amd  Mom.  R.  H.  Co., 
supra.) 

Edwin  Allen  for  the  respondent.  Any  delivery  which 
jiischarges  the  carrier  as  between  him  and  the  consignee  is 
good  and  valid  as  against  the  consignor.  {Sweet  v.  Barney 
cfe  Co.,  23  N.  Y.,  335 ;  11  Mete.  R.,  509.)  The  defendant, 
as  common  carrier,  is  not  liable  for  a  wrongfol  or  negligent 
delivery  of  the  goods,  nnder  the  proof  and  findings.  {Hugh 
V.  The  London  and  Northern  R.  R.  Co.,  5  Law  R.,  57  Exc; 
Duff  V.  Buddy  3  Brod.  &  Ring.,  177 ;  Steph^enson  v.  Hart,  4 
Ring.,  476 ;  BumeU  v.  N.  T.  0.  R.  R.  Co.,  45  N.  T.,  480 ; 
Grant  v,  Morse,  22  id.,  323 ;  Oherlander  v.  SpieeSy  45  id.,  179.) 

Gbovbb,  J.  The  referee  found  as  a  conclusion  of  law,  from 
the  facts  found,  that  the  defendant  having  delivered  the  bags 
to  the  person  who  made  the  order  for  them  (although  in  the 
name  of  a  fictitious  firm)  without  notice  of  the  fraud,  was  not 
liable  to  the  plaintiff  therefor.  To  this  conclusion  the  appel- 
lant excepted.  The  counsel  for  the  respondent  insists  that  if 
the  legal  conclusion  is  not  sustained  by  the  facts  found,  the 
court  will  assume  that  he  found  such  additional  facts  as  were 
necessary  for  that  purpose.  This  position  is  correct,  subject, 
however,  to  the  qualification  that  it  must  appear  from  the  case 
that  such  additional  findings  would  have  been  warranted  by 
the  evidence.  {Oberlander  v.  SpiesSy  45  N".  Y.,  ^175.)  In 
the  present  case  there  was  no  evidence  warranting  the  find- 
ing of  any  additional  facts  sustaining  the  legal  conclusion. 
The  question,  therefore,  is  whether  such  conclusion  is  sus- 
tained by  the  facts  found.  The  facts  (so  far  as  material)  found 
were :  That  tlie  plaintiff,  on  and  prior  to  September,  1866, 
was  a  dry-goods  merchant,  doing  business  in  Syracuse.  That 
the  defendant  was  a  common  carrier  of  goods  between  Syracuse 
and  Oswego.  That  a  few  days  prior  to  the  10th  of  September, 
1866,  Caleb  B.  Morgan,  a  resident  of  Syracuse,  received  a  let- 
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ter  by  mail,  dated  and  mailed  at  Oswego,  directed  to  him  at 
Syracuse,  signed  S.  H.  Wilson  &  Co.,  inquiring  the  price  of 
bags.  That  Morgan  had  been  a  dealer  in  bags,  but  had  ^ven 
np  the  business,  and  upon  receipt  of  the  letter  he  delivered 
the  same  to  the  plaintijBT,  who  kept  bags  for  sale,  and  requested 
the  plaintiff  to  inform  him  of  the  price  of  the  rsaid  bags. 
That  Morgan  did  not  know  any  person  or  firm  b;A  the  nam^ 
of  S.  H.  Wilson  &  Co.,  nor  had  he  heard  of  any  snVh  person 
or  firm,  but  delivered  the  letter  to  the  plaintiff,  believing  it 
had  been  written  in  good  faith  in  the  ordinary  course  of  busi- 
ness by  a  firm  wishing  to  purchase  bags.  That  the  plaintiff 
upon  receipt  of  the  letter  gave  to  Morgan  the  prices  of  bags, 
who  communicated  them  in  a  letter,  addressed  and  mailed  by 
him  to  S.  H.  Wilson  &  Co.,  Oswego.  That  afterward,  and 
on  the  10th  or  11th  of  September,  the  plaintiff  received 
through  the  postK)ffice  at  Syracuse  a  letter,  mailed  at  Oswego, 

as  follows : 

"  OswBGo,  Sept.  10,  1866. 

"  Mr.  Milton  Price. — Sir :  We  are  in  want  of  some  bags, 

and  wrote  Mr.  Morgan,  supposing  he  was  in  the  trade,  and  he 

has  quoted  your  prices  for  stock,  etc.     Please  send  us  by  rail 

100  of  each,  and  hope  you  can  make  the  price  a  little  less, 

and  will  be  able  to  give  you  a  larger  order  soon.    Please  send 

bill  by  mail,  and  we  will  remit  check  for  amount  of  same. 

"  (Signed)  S.  H.  WILSON  &  CO." 

That  on  the  13th  September,  1866,  the  plaintiff,  with  a 
view  of  complying  with  the  order,  delivered  to  the  defendant 
at  Syracuse  three  bales  of  bags,  of  the  value  of  $205,  directed 
to  S.  H.  Wilson  &  Co.,  Oswego,  and  the  defendant  under- 
took, as  a  common  carrier,  to  carry  the  bags  to  Oswego,  and 
there  deliver  them  to  the  consignees,  and  also  mailed  a  bill  of 
the  bags  to  S.  H.  Wilson  &  Co.,  Oswego.  That  the  defend- 
ant carried  the  bags  to  Oswego  the  same  day,  and  soon  after 
their  arrival  at  Oswego  and  on  the  same  day,  a  mMLcalled  at 
the  oflSce  of  the  defendant  there,  and  asked  defendant's  agent 
if  three  bales  of  bags,  directed  to  S.  H.  Wilson  &  Co.,  had 
arrived.    He  was  informed  that  they  had,and  he  then  said 


216  Price  v.  Oswego  and  Sybacusb  R.  R.  Co.       [Nov., 

Opinion  of  the  Court,  per  Gbotbb,  J. 


they  were  what  he  wanted,  and  offered  to  and  did  pay  the 
freight  thereon,  and  they  were  delivered  to  him  by  the  agent 
of  the  defendant  upon  signing  a  receipt  therefor  in  the  name 
of  8.  H.  Wilson  &  Co.,  and  they  were  taken  away.  That 
the  plaintiff  did  not  know  any  person  or  firm  by  the  name  of 
8.  H.  Wilson  &  Co.,  and  had  no  information  of  any  such  per- 
son or  firm,  except  what  was  contained  in  their  letter  to  him 
of  8eptember  10th  and  in  the  letter  to  Morgan.  In  fact, 
there  was  no  such  firm  of  8.  H.  Wilson  &  Co.  in  business  at 
Oswego  or  elsewhere,  and  the  letters  written  in  the  name  of 
8.  H.  "Vyilson  &  Co.  and  the  order  were  a  part  of  a  scheme  on 
the  part  of  some  person  or  persons  to  defraud  the  plaintiff  of 
his  property,  and  no  part  of  the  purchase  price  has  been  paid, 
nor  has  the  property  been  recovered  or  the  person  who 
^  received  the  same  from  the  defendant  been  traced.  That  the 
defendant,  when  said  bags  were  received  and  delivered,  did 
not  know  any  person  or  firm  by  the  name  of  S.  H.  Wilson  & 
Co.,  nor  did  the  defendant  know  the  person  to  whom  the 
bags  were  delivered,  nor  did  they  require  any  evidence  of  the 

\  identity  of  the  person  or  of  his  being  connected  with  the  firm 
of  8.  H.  Wilson  &  Co.  That  it  was  the  usual  custom  of  the 
defendant  not  to  deliver  goods  to  a  stranger  without  his  being 
.identified  or  his  satisfying  the  defendant  by  papers  or  other- 
wise that  he  was  entitled  to  receive  them;  and  further,  that 
reasonable  care  and  prudence  required  such  precautions  to  be 
taken.    That  the  person  to  whom  the  bags  were  delivered  by  . 

1  the  defendant  was  t£e  person  who  wrote  the  letters  signed  8.  / 
H.  Wilson  &  Co.,  or  his  authorized  agent  to  receive  said  bags 
in  case  they  should  be  sent  pursuant  to  the  order  of  8eptem- 1 
ber  10th.    That  there  was  no  evidence  from  which  it  could 
be  found  whether  his  name  was  8.  H.  Wilson  or  not.     That 
when  the  plaintiff  sent  the  bags  he  supposed  that  8.  H.  Wil-  ; 
son  &  Co.  was  the  name  of  a  firm  at  Oswego,  and  when  the 
defendant  delivered  them  at  Oswego  they  had  no  knowledge 
of  the  fraud,  and  supposed  that  the  person  to  whom  they  were 
delivered  was  a  member  of  or  represented  the  firm  of  8.  H. 
Wilson  &  Co.    It  is  the  duty  of  a  carrier  to  carry  the  goods 
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to  the  place  of  deKvery  and  deliver  them  to  the  consignee. 
When  goods  are  safely  conveyed  to  the  place  of  destination 
and  the  consignee  is  dead,  absent  or  refuses  to  receive,  or  is  not 
known  and  cannot  after  reasonable  diligence  be  found,  tha 
carrier  may  be  discharged  from  further  responsibility  as  carrierl 
by  placing  them  in  a  proper  warehouse  for  and  on  account  of  j 
the  owner,  (^isk  v.  Jfewton,  1  Denio,  46.)  The  respon- 
sibility continues  as  carrier  until  discharged  in  the  manner 
above  stated.  Hence,  a  delivery  to  a  wrong  person,  although 
upon  a  forged  order,  will  not  exonerate  the  carrier  from 
responsibility.  {Powell  v.  Myers^  26  Wend.,  691.)  In  exam-{ 
ining  the  cases,  the  distinction  between  the  liability  of  carriersi 
and  warehousemen  must  be  kept  in  mind.  The  former  is 
responsible  as  insurer.  The  latter  for  proper  diligence  and 
care  only,  in  the  preservation  of  the  property  and  its  delivery 
to  the  true  owner.  The  former  must,  at  their  peril,  deliver  pro- 
perty to  the  true  owner,  for  if  delivery  be  made  to  the  wrong 
person,  either  by  an  innocent  mistake  or  through  fraud  of 
another,  they  will  be  responsible,  and  the  wrongful  delivery 
will  constitute  a  conversion.  {McJUntee  v.  The  JVew  Jersey 
Steamboat  Co.j  4&  N.  T.,  34.)  It  is  of  the  liability  of  a  ware- 
houseman after  the  responsibility  as  carrier  had  terminated 
that  the  chief  judge  is  speaking  in  the  opinion  in  Bumdl  v. 
The  N.  T.  Central  R.  R.  Co.  (45  N.  T.,  184),  where  he  holds 
that  the  defendant  was  responsible  only  for  due  care  and  dili- 
gence. In  the  present  case,  the  goods  were  consigned  t«  S. 
H.  Wilson  &  Co.,  Oswego.  This  plainly  indicated  some  per- 
son, or  rather  persons,  known  by  and  doing  business  under 
that  name.  But  as  there  was  no  such  firm,  and  so  far  as  thei 
findings  or  case  show  never  had  been,  delivery  could  not 
be  made  to  the  consignees.  Then,  as  already  seen,  it  became 
the  duty  of  the  carrier  to  warehouse  the  goods  for  the  owner. 
Instead  of  this,  the  defendant  delivered  them  to  a  stranger 
without  making  any  inquiry  as  to  who  or  what  he  was,  sim- 
ply upon  bis  inquiring  if  such  goods  for  Wilson  &  Co.  had 
arrived,  and  upon  being  informed  that  they  had,  saying  that 
he  wanted  them.  If  the  case  had  been  determined  by  the 
Sickles — ^Vol.  V.  28 
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referee  upon  the  question  whether  due  care  had  been  used  hj 
the  defendant,  it  would  have  been  neoeesary  to  determine 
whether  the  goods  were  at  the  time  held  as  carrier  or  as  bailee 

Sf  another  character,  as  in  the  latter  case  only  will  the  exer- 
ise  of  proper  care  exonerate  from  liability  for  the  loss  of  the 
roperty.  But  as  the  legal  conclusion  of  the  referee  shows 
that  the  judgment  was  not  based  upon  any  finding  upon  that 
question,  but  upon  the  legal  conclusion  of  the  referee,  that 
the  defendant  was  discharged  from  liability  by  having  deliv- 
ered the  goods  to  the  person  who  wrote  the  letters  and 
orders,  or  his  authorized  agent,  it  is  unnecessary  to  determine 
whether  the  defendant  at  the  time  held  the  goods  as  carrier 
or  warehouseman,  because  if  the  legal  conclusion  is  correct,  a 
delivery  to  this  person  or  his  agent  would  have  discharged  the 
defendant  in  either  case,  entirely  irrespective  of  the  degree  of 
care  exercised  in  making  delivery.  The  entire  findings  of 
the  referee  show  that  he  would  have  held  the  defendant  liable 
had  the  delivery  under  a  like  state  of  facts  been  made  to  any 
other  than  this  person.  The  opinion  of  the  learned  judge, 
given  at  the  General  Term,  shows  that  the  judgment  was 
^affirmed  by  that  court  upon  the  same  ground,  and  that  the 
case  would  have  been  differently  decided  had  the  delivery 
been  made  to  some  other  person.  Indeed,  this  is  the  only  rea- 
son that  can  with  any  plausibility  be  given  for  the  judgment 
As  a  finding,  that  proper  care  had  been  exercisedby  a  bailee 
of  goods  whose  duty  it  was  to  keep  them  for  the  owner,  when 
he  had  delivered  them  to  an  entire  stranger  who  claimed  to 
be  the  owner,  and  gave  no  evidence  of  his  right  except  to 
make  inquiry  if  they  had  arrived  for  the  consignee,  and  say- 
ing that  he^anted  them,  would  be  wholly  unsupported  by  the 
evidence.  ^  The  question  is  whether  the  person  who  wrote  the 
order  acquired  a  right,  so  far  as  the  defendant  was  concerned, 
to  a  delivery  of  the  goods ;  in  other  words,  whether  as  to  it  he 
was  the  consignee.  If  he  was,  the  conclusion  of  the  referee 
was  -correct.  In  that  case,  deliv^ery  to  him  discharged  the 
carrier  upon  the  principle  that  any  delivery,  valid  as  to  the 
consignee,  is  a  defence  for  the  carrier  as  to  all  persons.     It 
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would  hardly  be  claimed,  in  case  there  had  been  a  firm  doing 
business  at  Oswego  under  the  name  of  S.  H.  Wilson  &  Co.,  a 
swindler  would  make  himself  consignee  of  goods  or  acquire 
any  right  whatever  thereto,  which  were  in  fact  consigned  to 
such  firm,  simply  by  showing  that  he  had  foiged  an  order  in 
the  name  of  the  firm  directing  such  consignment.  If  he 
would  not  thereby  acquire  any  right  to  the  goods,  delivery  to 
him  would  not  protect  the  carrier  any  more  than  if  made  to 
any  other  person.  In  The  American  Express  Co.  v.  Fletcher 
(25  Indiana,  492),  the  facts  were  that  a  person  claiming  to  be 
J.  O'Riley  presented  himself  to  a  telegraph  operator,  who 
was  also  agent  of  the  express  company,  and  presented  a  dis- 
patch to  be  forwarded  to  the  plaintiff,  signed  J.  O'Riley, 
requesting  him  to  send  $1,900,  which  the  operator  sent 
through.  That  in  due  time  the  operator,  in  his  capacity  of 
agent  for  the  express  company,  received  a  package  purporting 
to  contain  valuables,  addressed  to  J.  O'Riley,  whereupon  the 
same  person  who  had  sent  the  dispatch  presented  himself  and 
demanded  the  package,  which  was  delivered  to  him.  It 
turned  out  that  this  person  was  not  J.  O'Riley,  but  a  swindler. 
Hdd^  that  the  express  company  was  liable  to  the  plaintiff  for 
the  money.  The  case  is  silent  as  to  whether  J.  O'Riley  was 
a  fictitious  name,  but  I  infer  that  it  was  not,  as  the  plaintiff 
would  not  be  likely  to  forward  that  amount  of  money  to  a  per- 
son unknown  to  him.  It  will  be  seen  that  this  was  a  much 
stronger  case  for  the  company  than  is  that  of  the  present 
defendant,  so  far  as  care  was  concerned,  for  the  delivery  was 
made  to  the  person  known  by  the  company  to  be  the  one  who 
sent  the  dispatch,  while  the  defendant  knew  nothing  whatever 
about  the  letters  or  order  or  how  the  goods  came  to  be  for- 
warded, consigned  as  they  were.  But  the  case  directly  / 
decides  that  no  right  to  the  package  was  acquired  by  the/ 
swindler  by  sending  a  dispatch  therefor  in  the  name  of 
another.  If  no  right  is  acquired  by  sending  a  dispatch  in  the 
name  of  a  real  person,  it  is  a  little  difficult  to  see  how  any  is 
acquired  by  writing  in  the  name  of  a  firm  having  no  exist- 
ence, especially  when  the  facts  show,  as  in  the  present  case, 
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the  consignor  supposed  he  was  dealing  with  a  substantial  busi- 
ness firm,  and  the  consignment  showed  that  it  was  intended 
to  be  made  to  such  a  firm. 

In  Ward  v.  The  Vermont  cfe  Maes.  B.  H.  one  Col- 
lins represented  to  the  plaintiff  that  there  was  a  person 
of  the  name  of  J.  F.  Eoberts  residing  at  Eoxbury, 
Mass.,  and  fraudulently  induced  the  plaintiff  to  consign  goods 
to  him.  In  fact,  no  such  person  resided  there.  Upon 
the  arrival  of  the  goods,  Collins  went  to  a  truckman  and  per- 
sonated Roberts,  and  as  such  sent  the  truckman  for  the  goods, 
to  whom  they  were  delivered  by  the  company.  Siddy  that 
the  company  was  liable  to  the  plaintiff  therefor.  That,  in 
principle,  is  like  the  present  case.  In  this  the  swindler  had 
in  substance  represented  to  the  plaintiff  that  there  was  a  busi- 
ness firm  at  Oswego  wishing  to  purchase  bags,  and  had  fraud- 
ulently procured  a  cousignment  of  bags  from  the  plaintiff  to 
this  firm,  when  in  fact  there  was  no  such  firm.  This  gave  the 
defendant  no  right  to  deliver  the  goods  to  any  one  else.  The 
argument  for  the  defendant  is  that  the  plaintiff  consigned  the 
goods  to  8.  H.  Wilson  &  Co.,  and  there  being  no  such  firm, 
the  person  signing  the  name  of  the  firm  to  the  letter  and  order 
was  in  respect  to  the  goods  to  be  regarded  as  the  firm  for  the 
purpose  of  delivery  by  the  defendant.  This  is  in  direct  con- 
\  flict  with  the  intention  of  the  plaintiff,  apparent  from  the  con- 
I  signment.  That  authorized  a  delivery  to  S.  H.  Wilson  &  Co., 
and  to  no  other.  There  was  not  a  particle  of  proof  that  the 
person  who  wrote  the  letter  was  ever  known  to  any  one  by 
that  name  The  consignment  did  not  therefore  authorize  a 
delivery  to  him.  The  defendant  had  no  knowledge  whatever 
of  the  letters,  and  his  writing  them  furnished  no  evidence  to 
it  of  his  doing  business  in  that  name. 

Duff  V.  £t^d  (7  Eng.  Com.  Law,  399)  was  a  case 
much  like  the  present.  The  evidence  that  the  person 
who  received  the  goods  was  the  same  stranger  who 
ordered  them  in  a  fictitious  name,  was  equally  strong  as 
in  the  present  case,  yet  there  is  no  intimation  that  by 
this  fraud  he  acquired  any  right  to  the  goods  or  the  defend- 
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ant  any  authority  to  deliver  them  to  him,  and  the  plaintifi 
was  held  entitled  to  recover  of  the  carrier  therefor.  (See  also 
Birkett  v.  WiUcm^  4  Eng.  Com.  Law,  540.)  Heugh  v.  The  Lotir 
don  Railway  Co.  (5  Law  Exch.  Reports,  51),  and  McKeam,  v. 
Ivor  (6  id.,  36),  are  relied  upon  by  the  defendant.  In  the  for- 
mer, one  Nurse,  who  had  been  in  the  employ  of  a  rubber  com- 
pany which  had  ceased  to  do  business,  wrote  and  sent  to  the 
plaintiff  an  order  for  goods  in  the  name  of  the  company.  The 
plaintiff  forwarded  the  goods  by  the  defendant,  a  common  car- 
rier, consigned  to  the  company.  The  defendant  tendered  the 
goods  at  the  place  where  the  company  had  carried  on  busi- 
ness. The  persons  in  possession  refusing  to  receive,  they  were 
taken  away  by  the  defendant,  who,  according  to  the  course  of 
business,  wrote  a  letter  addressed  to  the  company,  advising  of 
the  receipt  of  the  goods  and  requesting  their  removal.  Nurse , 
thereafter  came  and  presented  this  letter,  with  an  order  for 
the  delivery  of  the  goods,  signed  in  the  name  of  the  company 
by  him  to  the  defendant,  who  thereupon  delivered  the  goods 
to  him.  Hdd^  that  the  liability  of  the  defendant  as  carrier 
was  terminated  by  the  tender,  and  that  whether  the  defend^ 
mt  had  been  negligent  in  the  delivery  was  a  question  of  fact 
for  the  jury.  The  latter  was  a  case  where  goods  had  been  sent 
to  a  fictitious  firm  upon  a  fraudulent  order,  by  the  plaintiff,  con- 
signed to  the  firm  at  71  George  street,  Glasgow,  that  being  the 
address  specified  in  the  order  by  the  defendant,  a  carrier,  who 
upon  the  arrival  of  the  goods  followed  the  usage  universal 
among  carriers  at  Glasgow,  which  was  to  send  notice  of  the 
arrival  of  the  goods,  with  a  request  for  their  removal.  This 
notice  was  received  by  the  one  giving  the  order,  who  indorsed 
the  name  of  the  firm  thereon  and  presented  it  to  and  obtained 
the  goods  from  the  defendant.  Hdd^  that  the  defendant 
having  delivered  the  goods  according  to  the  universal  usage 
of  carriers,  had  complied  vdth  the  directions  of  the  consignor, 
which  must  be  taken  as  including  such  usage,  and  was  there- 
fore not  liable. 

Li  Stephenson  v.  HaH  (4  Bing.,  476)  it  was  expressly  held/ 
that    the  carrier  had  no  right  to  make  delivery   to   the* 
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writer  of  the  fictitious  order.  But  it  is  said  that  the  plain- 
tiff intended  the  goods  should  be  delivered  to  the  writer 
of  the  order.  Not  at  all.  He  did  not  consign  them  to  the 
writer  of  any  order,  but  to  Wilson  &  Co.  This  is  the  only 
evidence  of  his  intention  as  to  the  persons  to  whom  delivery 
should  be  made.  It  is  Airther  said  that  it  was  the  plaintiff's 
negligence  in  forwarding  the  goods  without  ascertaining  that 
there  was  in  fact  such  a  firm.  I  am  unable  to  see  what  the 
defendant  had  to  do  with  this.  Its  duty  was  to  deliver  to  the 
firm,  and  if  that  could  not  be  found,  to  warehouse  and  keep 
for  the  owner.  The  same  might  be  said  in  every  case  where 
goods  were  forwarded  to  a  consignee  supposed  to  be  at  a  par- 
ticular place,  but  who  in  fact  was  not  there.  The  usage  of 
the  defendant  cannot  avail  him  in  this  case.  The  referee  has 
found  just  what  was  done.  This  accords  with  the  evidence,  in 
which  there  was  no  conflict. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  event 

All  concur,  except  Chubch,  Ch.  J.,  dissenting,  and  Allen, 
J.,  not  voting. 

Judgment  reversed. 


Daniel  Favtll,  Itespondent,  v»  Gilbebt  L.  Bobebts  et  al., 

Appellants. 

Where  a  Will  gives  to  the  executor  no  authority  to  seU  the  testator^s  real 
estate  or  ta  oohtrol  it,  but  with  the  knowledge  of  the  heirs  he  applies  to 
the  court  and  obtains  an  order  authorizing  him  to  sell^  and  with  the  con- 
sent and  at  the  request  of  the  heirs  he  does  negotiate  a  sale,  receives  the 
purchase-money  and  conveys  by  deed,  the  heirs  also  informing  tl^e 
purchaser  that  the  executor  is  the  authorized  agent  to  make  the  sale;  the 
purchaser  has  a  right  without  further  inquiry  to  rely  upon  the  truth  of 
such  assurances,  and  the  heirs  are  eatopi>ed  from  disputing  them 
or  thereafter  asserting  title  to  the  land  conveyed  upon  the  ground  of 
want  of  authority  in  the  executor.  And  where  the  purchaser  has  paid 
the  contract-price,  entered  into  possession,  and  made  valuable  improve- 
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ments,  with  the  knowledge  of  the  heirs,  he  can  maintain  an  action  against 
them  to  compel  them  to  execute  a  conveyance  to  him  so  as  to  give  him 
a  valid  title  of  record.   (Allbk,  J.,  dtBsenting.) 
The  cases  of  BretoHa-  v.  BMcer  (2  N.  T.,  10)  and  Sinker  v.  Mbtt  (38  id., 
82),  distingoished. 

(Argued  June  18, 1873 ;  decided  November  12, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  decision  of  the  court  at 
Special  Term.    (Reported  below,  3  Lans.,  141.) 

This  action  was  brought  by  the  plaintiff  to  compel  the 
defendants,  heirs  of  John  Roberts,  to  execute  a  conveyance 
to  him  of  a  certain  farm  in  the  town  of  Reading,  in  Schuyler 
county,  which  Lewis  Roberts,  one  of  the  executors  of  the  last 
will  and  testament  of  said  John  Roberts,  agreed  and  under- 
took to  convey  to  the  plaintiff.  The  facts  sufficiently  appear 
in  the  opinion. 

The  court  below  decided  that  defendants  were  in  equity 
bonnd  by  the  agreement  entered  into  by  Lewis  Roberts  as 
execntor,  and  were  estopped  from  questioning  his  authority, 
and  that  plaintiff  was  entitled  to  a  judgment  directing  defend- 
ants to  make,  execute  and  deliver  a  good  and  sufficient  deed 
of  the  premises.    Judgment  was  entered  accordingly. 

JK  ff,  Berm  for  the  appellants.'  Defendants  will  not  be 
compelled  to  make  a  contract  they  never  made  or  agreed  to 
make.  {Stoddard  v.  BaHy  23  N.  T.,  557, 562, 563 ;  Botsford 
V.  MoZecurij  45  Barb.,  482 ;  Kent  v.  Manchester^  29  id.,  597, 
698.)  There  can  be  no  estoppel  mpaia  in  behalf  of  one  hav- 
ing full  knowledge  of  all  the  facts.  {Brewster  v.  Striker^  2 
N.  Y.,  19 ;  Striker  v.  MoUj  28  id.,  82 ;  BaJcer  v.  Union  Mat. 
Ins.  Co.y  43  id.,  283,  289 ;  Crawford  v.  Lockwood^  9  How., 
550.)  Standing  by  and  suffering  a  third  person  to  make 
improvements  on  one's  land  does  not  divest  the  owner  of  title 
nor  create  an  estoppel.  {Christianson  v.  Linford^  3  Robt., 
215 ;  Miller  v.  PlaU,  5  Duer,  273 ;  Svoick  v.  Sears,  1  Hill, 
17 ;  Babcock  v.  Utter,  32  How.,  450 ;  1  Keyes,  407.)    The 
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court  erred  in  receiving  declarations  of  third  persons,  not 
parties  to  the  action,  as  proper  evidence  to  prove  an  estoppel. 
{Lounshury  v.  Depew^  28  Barb.,  47,  48,  49;  Reynolds  v. 
Lounshury^  6  Hill,  534 ;  Pennd  v.  Hinman^  7  Barb.,  644 ; 
Carpenter  v.  StiVweU,  11  N.  Y.,  73,  74 ;  Jones  v.  Hurlburtj 
39  id.,  403,  406 ;  Leit>is  v.  Woodworth^  2  Comst.,  512 ;  Chris- 
tianson  v.  JJmfordj  3  Bobt.,  215.) 

Damd  B.  Prosser  for  the  respondent.  Verbal  authority 
to  Lewis  to  enter  into  an  agreement  for  the  sale  of  the  pre- 
mises was  sufficient.  (  Wharton  v.  McMahon^  10  Paige  Ch. 
B.,  386;  Chapman  v.  Parrish^  11  id.,  405 ;  Newton  v.  Bran- 
son^ 15  N.  Y.,  587.)  Defendants  not  asserting  any  right  or 
interfering  in  any  way  with  plaintiff's  improvements,  are  in 
equity  estopped  from  asserting  any  claim  now  or  from  deny- 
ing Lewis'  authority.  (1  Story's  Eq.  Jurisp.,  §§  384,  387 ; 
Wendell  v.  Van  RenssdaeTy  1  John.  Ch.  B.,  354 ;  Storrs  v. 
Baker,  6  id.,  166 ;  Zaion  v.  Needham,  3  Paige  Ch.  B.,  555 ; 
Dennison  v.  JSly,  1  Barb.  Ch.  B.,  619 ;  Malin  v.  Malin,  1 
Wend.,  687,  688;  Higginbotiiam  v.  Burnett^  5  John.  Ch.  B., 
188 ;  Wendell  v.  Vam,  Rensselaer,  1  id.,  344.) 

Oboveb,  J.  The  complaint  states  that  John  Boberts  died, 
seized  of  the  premises  in  controversy  subject  to  certain  incum- 
brances, leaving  a  last  will*  by  which  he  gave  certain  legacies 
to  various  of  his  children  and  heirs,  and  appointed  several 
executors,  among  whom  was  his  son  Lewis  Boberts,  who 
qualified  as  such  and  entered  upon  the  execution  of  the  will. 
The  will  made  no  disposition  of  his  real  estate,  or  in  any  way 
charged  the  same  with  the  payment  of  debts  or  legacies ;  nor 
did  it  confer  any  power  upon  the  executors  in  respect  thereto. 
Lewis  Boberts,  acting  under  the  belief  either  that  the  will 
did  confer  some  power  of  disposition  upon  the  executors,  or 
that  the  Supreme  Court  possessed  power  to  authorize  the 
executors  to  sell  and  convey  the  real  estate  in  fee,  employed 
an  attorney  to  procure  such  authority  from  the  court,  who 
prepared  and  presented  to  the  Special  Term  of  that  court  a 
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petition  praying  for  such  authority.  Upon  the  hearing  of 
this  petition  the  court  made  an  order,  authorizing  Lewis 
Roberts  to  sell  and  convey  the  farm;  that  the  appellants 
knew  of  the  obtaining  of  this  order ;  that  the  plaintiff  and 
one  Farrington,  wishing  to  purchase  a  farm,  and  learning  that 
the  one  in  question  was  for  sale,  applied  to  Lewis  Roberts  to 
purchase  it ;  that  Lewis  Roberts,  with  the  consent  and  appro- 
bation of  the  appellants,  entered  into  a  written  contract  with 
Farrington  for  the  sale  of  the  farm  to  him ;  that  Farrington 
subsequently  assigned  this  contract  to  the  plaintiff,  to  whom 
Lewis  Roberts,  pursuant  to  the  conti*act,  conveyed  the  farm ; 
and  the  plaintiff,  with  knowledge  of  the  appellants,  went  into 
possession  and  made  valuable  improvements.  The  judge 
found  as  facts,  among  others,  that  the  appellants  requested 
Lewis  Roberts  to  act  under  the  order  of  the  Supreme  Court, 
and  sell  the  premises ;  and  that  the  contract  was  made  by 
Lewis  with  Farrington  at  their  request ;  and  that  the  appel- 
lants informed  the  plaintiff  and  Farrington  that  Lewis  Roberts 
was  the  man  to  do  the  business,  and  was  the  authorized  agent 
to  sell  the  same ;  and  that  the  money  was  paid  to,  and  the 
deed  given  by  Lewis,  with  their  knowledge  and  consent.  To 
these  findings  the  appellants  excepted.  The  question  upon 
this  exception  is  whether  there  was  any  evidence  to  sustain 
these  findings.  An  examination  of  the  testimony  shows  not 
only  some,  but  almost  conclusive  evidence  of  the  truth  of 
such  findings.  The  testimony  shows  that  all  the  heirs,  espe- 
cially the  appellants,  desired  to  sell  the  fitrm ;  that  they  con- 
sulted together  as  to  the  price,  and  agreed  upon  a  sum  as 
satisfactory,  and  informed  Lewis  and  Farrington ;  that  each 
of  the  appellants  told  Farrington  that  Lewis  was  the  one  to 
do  the  business ;  that  he  had  an  order  from  the  court  author- 
izing him  to  sell,  etc.  Farrington  and  the  plaintiff  had  a 
right  to  rely  upon  these  assurances  of  the  appellants  so  far  as 
tlieir  interests  were  concerned.  He  had  a  right  to  presume 
that  they  knew  the  situation  of  their  own  title,  that  they 
were  acquainted  with  the  provisions  of  their  father's  will,  and 
with  the  grounds  upon  which  the  order  of  the  court,  author- 
SicKEw— Vol,  V,  29 
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izing  Lewifi  to  sell,  was  based ;  that  they  knew  whether  or 
not  such  order  was  valid.  When,  therefore,  they  assured 
Fanington,  who  was  acting  on  behalf  of  the  plaintiff,  that 
they  had  an  interest  in  the  land,  but  that  Lewis  was  author- 
ized to  sell  such  interest,  and  referred  to  him  as  the  man  to 
transact  the  business,  and  stood  by  while  the  bargain  was 
negotiated,  after  they  had  agreed  upon  4  price,  Farrington 
and  the  plaintiff  had  the  right,  without  further  inquiry  so 
far  as  they  were  concerned,  to  act  upon  the  assumption  of  the 
truth  of  such  assurances.  They  were  under  no  obligation,  as 
to  them,  to  examine  the  will,  the  order  or  the  papers  upon 
which  it  was  founded.  There  was  nothing  to  excite  suspi- 
cion. The  plaintiff  made  the  purchase  and  parted  with  his 
money  in  good  faith.  If  the  appellants  knew  that  the  order 
was  invalid  they  were  guilty  of  a  gross  fraud  which  would  be 
successful  unless  they  are  estopped  from  disputing  the  assur- 
ances given  by  them  upon  which  the  plaintiff  acted  in  making 
the  purchase  and  parting  with  bis  money.  Under  these  cir- 
cumstances they  are  estopped.  {Starrs  v.  BarTceTj  6  Johns. 
Ch.,  166 ;  Higifibotha/m  v.  Burnet^  6  Johns.  Ch.,  184.) 

But  suppose,  what  is  more  probable,  that  they  were  ignorant 
of  the  invalidity  of  the  order  of  the  court,  and  really  believed 
that  it  conferred  power  upon  Lewis  to  sell  and  convey  their 
interest  in  the  land ;  this  will  not  aid  the  appellants.  We 
have  already  seen  that  the  plaintiff  had  the  right  to  assume 
that  they  were  acquainted  with  their  own  title,  and  with  the 
extent  of  the  authority  of  Lewis  to  dispose  of  their  interest 
in  the  land,  and  to  act  upon  such  assumption.  (See  Starrs  v. 
Barker  J  supra.) 

The  counsel  for  the  appellants  insists  that  a  party  ia 
not  estopped  by  his  assurances  as  to  the  law.  But  the 
assurf^ncea  of  the  appellants  were  not  confined  to  this. 
Their  correctness  depended  much  more  upon  facts  than  upon 
legal  conclusions.  To  determine  whether  Lewis  was  author- 
ised by  the  order  to  make  the  sale,  a  knowledge  of  the  con- 
tents of  the  will  was  necessary,  and  of  the  proceedings  in 
procuring  the  order.    Of  these  the  pUJntiff  and  Farripgton 
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were  ignorant ;  but  the  appellants  were  presnmed  to  know. 
These  might  have  been  such  as  to  make  the  order  valid ;  and 
the  plaintiff  had  the  right  to  act  upon  the  assnrances  of  the 
appellants  to  this  effect.  After  having  so  acted,  paid  his 
money,  entered  into  possession,  made  valuable  improvements 
with  their  knowledge,  equity  will  estop  them  from  asserting 
title  to  the  land  upon  the  ground  of  a  want  of  authority  in 
Lewis  to  make  the  sale.  But  this  is  an  action  by  the  plaintiff 
to  compel  them  to  execute  a  conveyance  to  the  plaintiff  so  as 
to  give  him  a  valid  title  of  record.  The  proof  of  the  facts 
estopping  the  appellants  from  asserting  title  depends  upon 
the  testimony  of  witnesses  which  may  be  lost  by  their  death. 
Under  such  circumstances  an  action  in  equity  will  be  sus- 
tained to  remove  the  cloud  from  and  perfect  and  quiet  the 
title.    ( Wood  V.  Seely,  32  N.  Y.,  105.) 

The  counsel  for  the  appellants  cites  Brewster  v.  Stri- 
ker (2  N.  T.,  19).  By  the  construction  given  to  the 
will  in  this  case  it  was  held  that  the  legal  estate  was 
vested  in  the  executors  during  the  life  of  the  grandchil- 
dren of  the  testator.  It  followed  that  a  judgment  against 
one  of  them  created  no  lien  upon  any  portion  of  the 
lands,  judgments  being  liens  only  upon  the  legal  estate ;  and 
that  a  purchaser  at  a  sale  upon  such  judgment  acquired  no 
title.  The  fact  that  partition  had  been  made  between  the 
grandchildren,  and  that  the  judgment  debtor  had  for  some 
time  occupied  the  position  assigned  to  him,  had  no  effect 
upon  the  legal  title.  StHJcer  v.  MoU  (28  N.  T.,  82)  was  a 
case  arising  upon  the  same  will.  It  was  held  that  the  estates 
of  each  third  were  limited  as  follows :  To  the  trustees  during 
the  life  of  the  grandchild,  for  whose  benefit  the  same  was 
devised ;  remainder  to  the  issue  of  that  grandchild,  if  any ; 
but  in  case  of  the  death  of  such  grandchild,  leaving  no  issue 
surviving,  remainder  to  the  surviving  grandchildren  and  the 
issue  of  such  as  had  died  leaving  issue.  Partition  was  made 
between  the  grandchildren  and  releases  executed  by  them,  so 
as  to  make  the  same  valid  in  case  the  grandchildren  had 
seisin  of  the  land*     ffeld^  that  the  grandchildren  had  no 
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legal  estate,  and,  oonseqnently,  that  nothing  was  acquired  by 
such  releases ;  and,  farther,  that  a  grandchild,  dying  without 
issue,  having  no  estate,  could  devise  none  by  will. 

It  is  obvious  that  these  cases  have  no  analogy  to  the  present. 
The  conversations  between  Farrington  and  Lewis  Boberts 
were  not  competent  to  prove  the  authority  of  Lewis  to  sell,  but 
merely  to  show  by  what  authority  he  assumed  to  act,  and  the 
kind  of  title  he  proposed  to  convey.  They  were  not  received, 
BO  far  as  appears,  for  any  other  purpose.  The  declarations  of 
the  appellants,  made  after  the  contract  was  entered  into,  were 
competent  to  show  their  knowledge  of  and  participation  in 
negotiating  the  contract.  It  is  immaterial  whether  these 
declarations  were  communicated  to  Farrington  or  the  plain- 
tiff. If  not  communicated  to  and  acted  upon  by  him  no 
estoppel  could  be  based  thereon.  The  evidence  proved  that 
Cyrus  Soberts  knew  of  the  making  of  the  improvements,  and 
tended  to  show  that  Gilbert  did. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  concur,  except  Allen,  J.,  dissenting,  and  Folgbb,  J., 
not  sitting. 

Judgment  affirmed,  with  costs.  / 
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Hamilton  Pebeins,  Appellant,  v,  Willlih  Giles  et  al., 

Kespondents. 

Where  no  charge  of  comiption  or  hiid  faith  in  the  arbitrators  is  made, 
mere  errors  of  judgment  are  no  grounds  for  setting  aside  an  award,  and 
neither  party  will  be  allowed  to  prove  for  that  purpose  that  the  arbitra- 
tors decided  wrong  as  to  the  law  or  the  facts. 

An  award  that  Is  sufficiently  certain  to  be  obligatory  as  a  contract  is 
vaUd. 

(Argued  June  7, 1872;  decided  November  12, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  seventh  judicial  district,  affirming  a  judgment  of 
Special  Term  entered  upon  an  order  dismissing  plaintiff's 
complaint.    The  action  was  to  vacate  md  set  wide  m  aw^rd. 
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The  case  is  reported  below,  58  Barb.,  34S.  The  fsksts  perti- 
nent to  the  questions  here  diBonssed  are  sufficiently  set  forth 
in  the  opinion. 

James  M*  Cox  for  the  appellant.  An  Award,  to  be  valid, 
most  be  certain  and  final.  (Kyd  on  Awards,  121, 188,  194, 
196, 197 ;  Caldwell  on  Arb.,  S43 ;  Schnyl&r  v.  VanderwcOery 
2  Gaines,  235 ;  Fope  y.  Brett^  2  Saond.,  292 ;  Bedan  v.  Clark- 
early  1  Ld.  Bajm.,  124 ;  Bravon  y.  Hwnkeraanj  8  C!ow.,  72, 
and  cases  cited ;  Watson's  Arbit.  and  Aw.,  104,  et  ^.  /  Zyle 
V.  Bogersy  8  Wheat,  407 ;  Waite  y.  Barryj  12  Wend.,  880 ; 
Purdy  y.  Ddamm,y  1  Oaines,  815.)  Where  the  good  and  bad 
parts  of  the  award  relate  to  the  different  parties,  and  the  bad 
part  enters  into  the  consideration  of  the  whole,  the  whole 
award  mnat  falL  {Niohote  y.  Ins.  Co.y  22  Waid.,  129 ;  Jack- 
eon  y.  AnMey  14  John.,  108 ;  OU  y.  Sckroeppdj  1  8eld.,  486 ; 
8.  0.,  7  Barb.,  481 ;  Eyd  on  Awards,  247 ;  Oamochan  y. 
ChriMey  11  Wheat.,  466 ;  Bargrwee  y.  AtkinSy  8  Ley.,  418 ; 
BuOer  y.  JITew  Yorky  1  Hill,  494-497 ;  reyersed,  7  Hill,  829; 

1  Barb.,  827.)  It  must  dispose  of  all  the  matters  snbmittea. 
{OUv.  Sckroeppdy  7  Barb.,  481,  and  cases;  S.  0.,  1  Seld., 
482;  Oaldwell  on  Arb.,  276,  note  1;  Waite  y.  Bofrryy  12 
Wend.,  880 ;  Pofepeoott  Oaeey  7  Mass.,  899 ;  Broum  y.  Hamk- 
ereony  8  Cow.,  70 ;  Wwtfidd  y.  HoUbrooky  20  Pick.,  581 ; 
Rdbeon  y.  BcUetony  1  Bam.  &  Adol.,  728 ;  Sofivud  y.  Cocpery 

2  Adol.  &  Ellis,  752 ;  Brings  y.  Smithy  20  Barb.,  411 ;  Comr 
momoealtk  y.  P^^peootty  7  Mass.,  420 ;  Oamoehan  y.  Chrietiey 
11  Wheat.,  466.)  This  mle  is  inyariable  when  the  particular 
mattera  submitted  are  specified  in  the  submission.  (  Wright 
y.  Wright,  6  Cow.,  199;  Bean  y.  Farmery  6  Pick.,  274; 
Mitchell  y.  Stamlyy  16  East.,  68;  Standieh  y.  Pa/rkery  2 
Pick.,  22,  note  8 ;  Bridge  y.  Orayy  14  Pick.,  55 ;  Biooby  y. 
Whibn&yy  5  Greenl.,  192 ;  Barlow  y.  Toddy  8  John.,  868 ; 
Bider  v.  Fishery  8  Bing.  [N.  C],  874.) 

B.  Wright  for  the  respondents.  The  finding  of  the  arbitra- 
tor is  final.    {Van  CourOandr.  VnderhiUy  2  J.  C.  B.,  889; 
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S.  p.,  17  J.  B.,  204.)  It  was  not  required  that  the  items  of 
damages  allowed  to  either  party  should  be  stated.  {Backus 
y.  Fohea^  20  N.  Y.,  204.)  The  parties  must  submit  to  the 
arbitrator's  award  if  it  is  made  in  good  faith.  {Lowenstem  v. 
Mclntoshj  37  Barb.,  267.)  An  award  is  not  impeachable  for 
error  merely.  {BachM  v.  JFbbes^  20  N.  T.,  209 ;  Winship  v. 
Jewetty  1  Barb.  Oh.,  194 ;  Jackson  v.  AmisTy  14  J.  K.,  106 ; 
Mitchell  V.  Busk^  7  Con.  Rep.,  185.) 

Peokhah,  J.  This  action  seeks  to  set  aside  an  award 
made  between  these  parties. 

The  pleadings  show  that  the  plaintiff  owned  a  saw-mill 
upon  a  stream,  and  the  defendants  a  grist-mill  below ;  that 
there  was,  at  different  times,  a  scarcity  of  water  for  the  mills, 
arising  not  only  from  the  small  size  of  the  stream  but  from 
the  pond  being  tilled  up  with  foreign  matters.  Hence,  many 
controversies  arose  and  lawsuits  were  instituted,  and  two  at 
least  were  pending  between  these  parties  when  the  submis- 
sion was  executed  upon  which  the  award  was  made. 

The  rights  of  the  parties,  so  far  as  involved  in  this  suit,  are 
contained  in  the  deed  from  Ezra  Cuyendall,  who  formerly 
owned  both  mills,  conveying  the  grist-miU  to  one  Mosher, 
dated  in  1839,  and  in  the  submission  and  the  award  thereon. 
All  parties  claim  from  the  same  original  title.  After  the 
grant  in  the  deed  of  the  premises  to  Mosher,  the  privilege  is 
granted  to  him  and  his  heirs  and  assigns  of  using,  maintain- 
ing and  keeping  in  repair  said  mill-dam  and  having  other 
privileges.  Afterward  it  is  provided  as  follows :  "  The  said 
party  of  the  second  part  (Mosher)  to  keep  always  and  at  all 
times  hereafter  the  aforesaid  dam  and  race-way  in  good 
repair,  and  of  sufficient  height  to  secure  the  water  as  high  as 
it  has  heretofore  been  usually  kept,  inevitable  accidents 
excepted,  with  the  appurtenances,^'  etc.  The  grantor  reserved 
the  surplus  water,  over  and  above  what  was  necessary  for  the 
machinery  of  the  grist-mill. 

The  submission  recites  the  controversies  at  length,  and 
they  are  very  comprehensive.     The  prominent  groimd  of 
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complaint  on  the  part  of  plaintiff  was  that  defendants  had 
permitted  the  dam,  reservoirs  and  race-way  to  become  filled 
up  with  sediment,  which  it  was  their  dnty  to  remove,  so  that 
only  a  small  portion  of  the  waters  of  the  stream  were  available 
for  the  nse  of  the  mills. 

There  is  no  allegation  in  the  complaint  that  the  award 
exceeded  the  submission. 

It  does  charge  that  '^  it  is  partial  and  nnjust,"  because,  in 
substance,  it  fails  to  agree  with  the  plaintiff's  view  of  the 
rights  of  the  parties  as  to  the  matters  submitted  to  him. 
This,  ordinarily,  is  no  ground  for  charging  partiality  and 
injustice  in  the  award.  The  mere  fact  of  its  submission  usu- 
ally implies  that  there  is  difficulty  and  donbt ;  and  in  this 
instance  it  is  not  clear  that  the  view  of  the  arbitrator  is  not 
correct  as  to  the  rights  and  duties  of  the  parties  under  the 
deed  from  the  defendants'  original  grantor.  Bemoval  of  the 
sediment  from  the  dam  was  left  unprovided  for  therein ;  the 
covenant  not  in  terms  embracing  it.  The  covenant  is  ^^  to 
keep  always  the  aforesaid  dam  and  race-way  in  good  repair, 
and  of  sufficient  height  to  secure  the  water  as  high  "  as  here- 
tofore. Not  a  word  is  contained  as  to  keeping  the  pond  free 
from  sediment,  or  to  keep  it  bottomed  out ;  but  only  that 
there  shall  be  no  fault  in  the  "  race-way  "  or  in  the  "  dam." 
If  plaintiff's  right  to  the  removal  of  the  sediment  may  be 
regarded  as  doubtful,  under  the  deed,  or  even  if  it  were  well 
founded,  then  the  award  afforded  no  ground  for  this  charge. 
(  Winship  V.  Jeioettj  1  Barb.  Oh.,  173.)  Plaintiff  avers  that 
defendants'  predecessors  in  occupancy  had  always  removed 
this  sediment.  But  he  b^ses  and  can  base  no  right  thereon. 
He  does  not  even  aver  that  defendants  knew  of  that  practice, 
mnch  less  agreed  to  continue  it. 

No  charge  of  corruption  or  bad  faith  in  the  arbitrator 
being  made,  mere  errors  of  judgment  are  no  ground  for  set- 
ting aside  an  award.    (Id.) 

In  such  case  neither  party  will  be  allowed  to  prove  that 
the  arbitrators  decided  wrong  as  to  the  law  or  the  facts  of  the 
case.    (Id. ;  Jaekson  v.  Amblery  14  J.  R.,  96.) 
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It  Ib  not  denied  that,  under  a  charge  against  the  arbitrators 
of  fraud  or  corruption,  plain  and  gross  error  in  their  award 
would  be  admissible  evidence  of  such  charge ;  but  the  error 
should  be  very  plain  and  palpable  to  afford  any  evidence  of 
corruption-  (  Wood  v.  Attb.  wad  JRoch.  JR.  JSt,  Cb.,  8  N.  Y., 
160.) 

There  are,  then,  two  answers  to  this  point.  First,  there  is 
no  charge  of  corruption  against  the  arbitrators  in  making 
this  award ;  and,  second,  if  there  were,  the  &ct8  alleged,  as 
its  foundation,  are  entirely  inadequate  to  sustain  such  a 
charge. 

The  complaint  further  states  that  the  award  is  inconsiBtent 
in  '^  that,  while  it  holds  it  to  have  been  the  clear  duty  of  defend- 
ants to  keep  said  dam,  reservoirs  and  race-way  in  good  order, 
and  recognizes  their  total  neglect  of  said  duty,  it  holds  said 
neglect  to  be  an  inevitable  accident,  and  charges  the  plaintiff 
with  one-third  part  of  the  expense  of  doing  the  clear  duty  of 
defendants,"  and  imposes  upon  the  plaintiff  damages  and  costs. 

The  plaintiff  is  mistaken  in  this  chaige,  in  point  of  fiict. 
The  award  denies  expressly  that  it  was  the  duty  of  the 
defendants  to  bottom  out  the  pond  or  clear  it  of  sediment. 
It  says :  '^  The  probability  or  possibility  of  the  pond,  race 
or  reservoirs  being  filkd  up  with  sediment  did  not,  it  is  evi- 
dent, enter  into  the  minds  of  the  original  parties  to  these 
rights."    This  is  doubtless  true. 

Hence,  of  course,  its  removal  was  not  provided  for.  The 
arbitrator  states  and  adjudges,  what  he  regards  as  the  limits 
of  the  obligations  of  defendsints  under  the  deed,  as  follows : 
'^  To  keep  in  good  repair,  and  at  a  proper  height  and  width, 
the  mill-dam  and  the  banks  of  the  race-way  through  their 
entire  length,  including  all  breast-work,  timber,  boards,  gates 
and  barriers  that  are  required  to  regulate  the  stream  at  the 
dam." 

This,  it  would  seem,  is  a  liberal  interpretation  of  the  cove- 
nant, ^'  to  keep  said  dam  and  race-way  in  good  repair  and  of 
sufficient  height." 

After  having  done  this  the  award  next  adjudges  and  declares 
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what  are  now  the  duties  of  the  parties  as  to  clearing  out 
the  pond,  etc.  As  that  duty  was  not  provided  for,  in  the 
opinion  of  the  arbitrator,  in  the  deed  bj  any  covenant,  the 
arbitrator,  pursuant  to  his  authority  in  the  submission  to  pass 
upon  and  determine,  among  other  things,  '^  the  duties  of  the 
respective  parties  in  regard  to  the  further  use  of  said  water 
power,  the  keeping  in  repair,"  etc.,  ^^  and  by  whom  the  same 
shall  be  done,''  did  "  determine  "  this  "  duty  "  and  devolved 
it  upon  the  defendants ;  and  as  they  had  the  greater  interest 
in  keeping  the  pond  free  from  sediment,  he  properly  charged 
them  with  two-thirds  of  the  expense  of  discharging  this  duty. 

The  complaint  next  alleges  that  the  award  is  void  for 
uncertainty.  He  insists  that  ^^  it  fails  to  mention  the  reser- 
voir or  to  require  defendants  to  dear  out  the  pond  to  any 
particular  depth  or  width,  or  to  do  anything,  or  to  do  it  at 
or  within  any  particular  time,  or  to  expend  any  particular 
sum  of  money  or  amount  of  labor,  or  to  produce  any  particu- 
lar effect." 

^'  That  it  requires  the  plaintiff  to  pay  one-third  of  an  indefi- 
nite sum  without  saying  when." 

In  none  of  these  respects  is  the  award  defective.  The 
'^  reservoir  "  is  not  mentioned  in  the  covenant  in  the  deed, 
but  it  is  clearly  included  in  the  award.  The  counsel  seemed 
to  rely  chiefly,  in  his  argument,  upon  this  point  of  uncertainty. 
It  will  be,  therefore,  noticed  more  at  length.  The  award 
declares  that  "  defendants  shall  so  clear  out  the  pond,  etc.,  as 
to  enable  both  parties  to  have  the  full  benefit  of  the  water  of 
the  stream  without  undue  obstruction,  and  not  to  allow  the 
pond,  race  or  reservoir  so  to  fill  up  and  diminish  in  size  as  to 
impair  the  value  of  the  stream." 

The  parties  are  thus  secured  against  obstruction  of  the 
stream,  and  against  any  diminution  thereof  so  as  to  impair  its 
value.  In  other  words,  they  are  secured  the  full  benefit  of 
the  stream,  without  obstruction. 

The  duty  is  continuous — operative  at  all  times  upon  the 
defendants. 

What  is  the  uncertainty  complained  of?    It  is  that  the 
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award  "fails  to  require  the  defendants  to  clear  out  the  dam 
to  any  particular  depth  or  width,  *  *  *  or  to  do  anything, 
or  to  do  it  at  or  within  any  particular  time,  or  to  expend  any 
particular  sum  of  money  or  amount  of  labor,  or  produce  any 
effect  in  respect  to  clearing  out  the  race-way,  etc.,  or  restoring 
or  repairing  the  same." 

There  is  no  error  in  the  award  in  any  of  these  respects. 

1st.  It  was  not  within  the  intention  of  the  parties  that  the 
arbitrator  should  have  declared  the  depth  or  width  of  the 
dam,  which  the  defendants  should  dear  out ;  how  deep  or 
how  wide.  The  plaintiff  avers  that  he  proved  before  the 
arbitrator  various  things  which  he  ought  to  have  found  accord- 
ingly. But  he  does  not  claim  that  he  proved,  or  attempted 
to  prove,  how  deep  or  how  wide  the  pond  should  be  cleared 
out,  or  that  it  was  a  matter  susceptible  of  proof.  It  might 
vary  in  different  years.  The  same  may  be  said  of  most  of 
the  other  objections. 

But  "  the  effect  to  be  produced  "  is  plainly  provided  for,  so 
that  no  man  who  wishes  to  learn  can  fail  to  understand.  The 
effect,  too,  is  to  continue,  under  all  circumstances,  so  as  to 
secure  "  the  full  benefit  of  the  stream  "  to  the  plaintiff. 

It  was  utterly  impossible  for  the  arbitrator  to  determine 
how  much  money  or  labor  should  be  expended  to  attain  this 
result.    It  would,  of  course,  vary  in  different  years. 

To  declare,  therefore,  that  a  given  amount  of  money  or 
labor  should  be  expended  each  year,  whether  required  or  not, 
would  clearly  not  have  been  wise  in  the  arbitrator,  and  could 
not  have  been  expected  or  desired  by  either  party. 

The  effect  to  be  attained  is  plainly  declared,  as  well  as  the 
persons  upon  whom  the  burden  rests  of  accomplishing  it.  If 
there  be  any  defect  anywhere,  either  in  the  dam,  the  race, 
the  reservoir  or  in  the  pond,  upon  the  defendants  is  cast  the 
entire  burden  of  removing  it^  forever ;  all  to  be  done  at  the 
defendants'  expense,  except  they  are  to  be  reimbursed  to  the 
extent  of  one-third  for  removing  the  mud,  etc.,  in  the  pond. 
I  do  not  see  that  the  plaintiff  has  any  cause  of  complaint  in 
this  award. 
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Pl&intiff  also  complains  that  the  award  requires  him  to 
pay  one-third  of  this  ^^  clearing  out,"  which  it  calls  ^^  an  inde- 
finite Bimi,  without  stating  when  or  giving  any  means  of 
ascertaining  the  amount,  or  whether  such  payment  is  to  be 
made  before  or  after  such  clearing  out  is  to  be  done." 

The  remarks  already  made  seem  to  afford  an  answer  to  this 
objection. 

The  plaintiff  is  required  to  pay  ''  one-third  of  the  expense 
thus  incurred  in  removing  the  mud,"  etc. 

It  is  plain  that  he  is  not  to  pay  till  the  work  is  done,  as  it 
is  for  '^  the  expense  ihiis  incurred  "  he  is  to  pay. 

The  amount  to  be  paid  is  as  easily  ascertained  after  the 
work  is  done  as  any  other  ordinary  transaction  in  life.  That 
is  certain  which  can  be  made  certain. 

In  fact,  this  is  the  ordinary  provision  of  a  contract  or  a 
statute.  The  Bevised  Statutes  provide  for  payment  to  an 
adjoining  landowner  of  one-half  of  the  expense  of  building 
a  division  fence  in  certain  cases.  The  provision  must  be  void 
according  to  the  plaintiff's  view. 

The  great  di£Sculty  between  these  parties,  no  doubt,  was 
the  question  as  to  the  liability  to  keep  the  pond  cleared  out. 
That  has  now  been  settled. 

The  certainty  required  in  awards  has  long  been  determined. 

Certainty,  to  a  common  intent,  is  sufficient ;  and  that  is  to 
be  considered,  also,  in  reference  to  the  nature  of  the  transac- 
tion adjudged.  This  was  so  declared  a  .century  since.  {Lin- 
good  V.  Eade^  2  Atk.,  601 ;  Jack»on  v.  Ambler^  14  J.  R.,  96.) 

When  Lord  Ch.  HabdWioke  delivered  the  opinion  in  Z^n- 
goodY.  Eade  it  was  difficult  to  sustain  an  award  in  the  courts, 
no  matter  how  carefully  made.  But  the  rule  in  their  con- 
struction has  since  greatly  changed.  They  are  now  favored 
in  law.  Presumptions  are  made  to  sustain  them.  Courts  of 
equity  enforce  them  like  any  other  contract  of  the  parties,  when 
it  is  necessary  to  resort  to  such  conrts.  They  correct  mere 
mistakes  in  awards,  not  of  a  judicial  nature,  and  then  enforce 
them.  {Bouck  v.  Wither y  4  J.  C,  406.)  In  that  case  there 
was  a  dispute  submitted  in  regai*d  to  fifty  acres  of  land  and 
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its  value.  The  arbitrators  made  a  mistake  in  describing  the 
land ;  the  description,  as  made,  embracing  only  about  one 
acre  of  the  land,  but  they  appraised  the  value  of  the  whole,  and 
in  all  other  respects  falfilled  their  duty.  The  court  ordered 
the  description  corrected  and  then  enforced  the  award. 

An  award  that  is  sufficiently  certain  to  be  obligatory  as  a 
contract  is,  I  think,  valid  as  an  award.  {Akdy  v.  AheVy^  16 
Vt,  450.) 

The  cases  referred  to  by  the  appellant's  counsel  do  not  sus- 
tain his  position  here  as  to  uncertainty.  They  are  all  cases 
where  the  uncertainty  is  apparent  upon  the  face  of  the  award, 
and  there  is  nothing  referred  to  in  the  award  whereby  it  could 
be  made  certain. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Mabt  a.  Hikes,  Eespondent,  v.  The  Orry  of  Lockpobt, 

Appellant. 

MThere  the  power  is  conferred  upon  public  officers  or  a  municipal  corpo- 
ration to  make  improvements,  such  as  streets  and  sewers,  and  keep 
them  in  repair,  the  duty  to  make  them  is  ^[uan  judicial  or  discretionary, 
and  for  a  failure  to  exercise  the  power  or  an  erroneous  estimate  of  the 
public  needs,  no  civil  action  can  be  maintained.  But  wh^i  the  discre- 
tion has  been  exercised  and  the  improvement  made,  the  duty  of  keeping 
it  in  repair  so  as  to  prevent  its  being  dangerous  to  the  public  is  ministe- 
rial, and  for  a  negligent  omission  to  perform  it  an  action  by  the  party 
injured  will  lie. 

The  absence  of  necessary  funds  and  of  legal  means  to  procure  them  will 
excuse  the  neglect,  bat  must  be  shown  as  a  defence. 

Wliere  by  the  charter  of  a  city  its  common  council  are  constituted  com- 
missioners of  highways,  and  they  are  authorized  to  use  certain  funds  in 
defraying  the  exx>enses  of  repairing  and  keeping  in  order  the  streets, 
highways,  etc.,  this  is  sufficient  to  cast  upon  the  city  the  duty  of  keep- 
ing the  crosswalks  in  safe  condition  which  have  been  constructed  in 
streets  or  highways  under  the  direction  of  the  city,  and  the  fact  thai 
provisions  are  made  in  the  charter  authorizing  assessments  for  local 
improvements,  including  such  repairs,  does  not  relieve  the  city  from 
that  duty. 

(Submitted  Jane  17, 1872 ;  decided  November  12, 1872.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a  judg- 
ment in  £Eiyor  of  defendant,  entered  upon  the  report  of  a 
referee.    (Reported  below,  41  How.  Pr.,  436  ;  6  Lans.,  16.) 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  by  falling  through  a  defective  cross- 
walk in  one  of  defendant's  streets. 

It  appeared  that  the  crosswalk  in  question  was  built  under 
the  direction  of  the  common  council  of  the  city ;  that  it  was 
at  the  time  plaintiff  was  injured  out  of  repair  and  in  a  dan- 
gerous condition,  and  had  been  so  for  a  long  time,  and  plainly 
to  be  seen.  In  passing  over  it  in  the  night-time  plaintiff  fell 
through  a  hole  in  it  and  was  seriously  injured.  The  provi- 
sions of  the  charter  of  defendant  and  of  the  various  amend- 
ments thereto,  upon  which  its  liability  depended,  are  set 
forth  in  the  opinion.  The  referee  found  that  the  common 
council  of  the  city,  under  its  charter,  had  discretionary  power 
to  direct  by  ordinance  the  crosswalks  to  be  repaired,  and  to 
assess  the  expenses  upon  the  property  benefited,  but  could 
not  repair  otherwise,  and  that  for  the  failure  to  exercise  this 
discretionary  power  the  city  was  no.t  liable,  and  directed  dis- 
missal of  complaint  with  costs.  Judgment  was  entered 
accordingly. 

James  F.  FUta  for  the  appellant.  Plaintiff  has  by  law  dis- 
cretionary powers  relative  to  the  making  and  repair  of  side- 
walks, and  in  case  of  failure  to  repair,  it  can  incur  no  liability 
for  private  damage  therefor.  (Laws  1867,  chap.  824,  §  1 ; 
Laws  1866,  chap.  542,  pp.  1162, 1163, 1164,  §§  1,  3,  5 ;  Laws 
1865,  chap.  365;  Laws  1868,  chap.  809;  Cole  v.  Trustees  of 
Medina,  27  Barb.,  218,  General  Term,  8th  dist.,  1868:  Peck 
V.  The  ViUage  of  Batavia,  32  id.,  684,  General  Term,  8th 
dist.,  1860;  Hwrt  et  al.  v.  The  City  of  BrooUyn,  36  id.,  226, 
General  Term,  2d  dist.,  1862;  Merrington  v.  ViUage  of  Com- 
ing, 51  id.,  396 ;  MiUs  et  oZ.  v.  City  of  BrooUyn,  32  N.  T., 
496-498 ;  Wilson  v.  The  Mayor,  etc.,  of  N.  T.,  1  Den.,  699.) 
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JS.  W.  Lockwood  for  the  respondent.  A  municipal  corpora- 
tion is  bound  to  keep  its  streets  and  walks  in  a  safe  condition 
for  public  ufie,  and  is  liable  for  damages  arising  from  a  neglect 
to  do  so.  •  {Requa  v.  City  of  Hochesterj  46  W.  T.,  129 ; 
Davenport  v.  JRtickman  and  the  Mayor  of  N.  Zl,  37  id., 
568 ;  Furzee  v.  New  Tarh  City,  3  Hill,  612  ;  Storra  v.  City 
of  Utica,  17  N.  Y.,  104;  Conrad  v.  The  Village  of  Ithaca,  16 
id.,  158 ;  Hutson  v.  Mayor,  etc..  New  York,  9  id.,  163 ; 
Hickoh  V.  Village  of  Plattsburgh,  16  id.,  161 ;  Clark  v.  The 
City  of  Lock^port,  49  Barb.,  580 ;  WaRace  v.  The  Mayor, 
etc.,  of  New  York,  2  Hilt.,  440;  liocheeter  Lead  Co.  v. 
City  of  Rochester,  3  Comst.,  463 ;  Hinee  v.  The  City  of 
Lockport,  41  How.,  435.)  Though  the  language  of  its  charter 
empowering  it  to  keep  its  streets  and  walks  in  repair  is  that 
of  permission,  its  nature  is  plainly  imperative.  {Hutson  v. 
Mayor,  etc.,  of  N.  Y,  9  N.  Y.,  163, 168, 169 ;  Furzee  v.  N. 
Y.  City,  3  Hill,  612 ;  Addt  et  dl.  v.  Brady,  4  id.,  630 ;  1 
Den.,  601 ;  WaUace  v.  Mayor  of  N.  Y,  2  Hilt.,  440 ;  Daven- 
port V.  Ruckman,  37  id.,  573.) 

■ 

Rapaxlo,  J.  Where  power  is  conferred  on  public  officers 
or  a  municipal  corporation  to  make  improvements,  such  as 
streets,  sewers,  etc.,  and  keep  them  in  repair,  the  duty  to 
make  them  is  qua^  judicial  or  discretionary,  involving  a 
determination  as  to  their  necessity,  requisite  capacity,  loca- 
tion, etc.,  and  for  a  failure  to  exercise  this  power,  or  an  erro- 
neous estimate  of  the  public  needs,  no  civil  action  is  main- 
tainable.   {Mule  V.  City  of  Brooklyn,  82  N.  Y.,  489.) 

But  when  this  discretion  has  been  exercised,  and  the  street, 
sewer  or  other  improvement  has  been  made,  the  duty  to  keep 
it  in  repair  so  as  to  prevent  it  from  being  dangerous  to  the 
public,  is  ministerial,  and  for  a  negligent  omission  to  perform 
this  duty,  an  action  lies  by  the  party  injured.  (36  N.  Y.,  54 ; 
32  id.,  489;  1  Den.,  595;  9  N.  Y.,  169;  45  id.,  129;  46  id., 
194;  37  id.,  568.) 

The  absence  of  the  necessary  funds  and  of  the  legal  means 
of  procuring  them,  will  excuse  the  non-performance  of  this 
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datj ;  but  it  seems  that  snch  absence  of  means  should  be 
shown  aj9  a  defence.  {Hover  v.  Barkhoof^  44  N.  T.,  113, 118 ; 
AcUit  V.  Brady,  4  Hill,  630,  634.) 

The  provision  of  the  charter  of  the  city  of  Lockport  (Laws 
of  1866,  p.  661),  which  empowers  the  common  council  of  the 
city  to  direct  the  making,  repairing,  etc.,  of  streets,  alleys, 
^dewalks  and  crosswalks,  and  the  provision  (Laws  of  1865, 
p,  670,  as  amended  by  Laws  of  1867,  p.  2071),  constitut- 
ing the  common  council  commissioners  of  highways  for 
said  city,  and  authorizing  them  to  regulate  and  repair  the 
streets,  alleys,  highways,  bridges,  side  and  crosswalks,  etc., 
in  connection  with  the  provisions  at  pages  2075  and  2076  of 
the  Laws  of  1867,  and  page  2007  of  Laws  of  1869,  which 
authorize  them  to  use,  in  defraying  the  expenses  of  repairing 
and  keeping  in  order  the  highways,  streets',  etc.,  $2,500  of  the 
money  they  are  authorized  to  raise,  and  also  the  moneys  col- 
lected by  poll  tax,  with  the  power  to  assess  inhabitants  for 
highway  labor,  were,  in  our  judgment,  sufScient  to  cast  upon 
the  city  the  duty  of  keeping  in  a  safe  condition  the  crosswalk 
in  question,  which  had  been  constructed  under  the  direction 
of  the  city,  and  was  laid  in  a  highway.  The  provisions  of  the 
act  of  1866,  pages  1162,  1163,  1164,  which  authorize  assess- 
ments for  local  improvements,  including  the  repair  of  side- 
walks and  crosswalks,  did  not,  in  our  opinion,  relieve  the  city 
from  that  duty.  The  city  is  not  restricted  to  the  measures 
therein  provided,  in  making  necessary  repairs  to  existing  cross- 
walks, but  has  power  to  act  directly  under  the  other  provi- 
sions of  the  charter.  There  is  no  finding  or  proof  that  the 
means  placed  at  the  disposal  of  the  city  for  the  purpose  of 
highway  repairs  had  been  exhausted,  nor  did  the  referee  place 
his  judgment  upon  any  such  ground,  but  upon  the  sole  ground 
that  the  power  to  repair  was  discretionary,  and  the  city  was 
not  responsible  for  omitting  to  exercise  it. 

In  this  we  think  he  erred.  The  power  was  imperative,  and 
imposed  upon  the  city  the  duty  to  exercise  it,  though  words 
of  command  were  not  used.  {Huiaon  v.  Mayor,  etc.,  9  N. 
Y.,  163 ;  Mayor,  etc.,  v.  Furze,  3  Hill,  612.)    Whether  dis- 
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cretionary  or  not,  depends  npon  the  nature  of  the  power  or 
duty,  and,  as  has  been  shown,  the  duty  of  keeping  highways, 
etc.,  in  such  repair  as  to  be  safe,  is  not  discretionary  or  judi- 
cial in  its  nature,  but  ministerial. 

The  findings  of  the  referee  clearly  show  a  negligent  omis- 
sion of  this  duty  on  the  part  of  the  city,  by  which  the  plain- 
tiff was  injured,  without  contributory  negligence  on  her  part, 
and  also  assess  the  amount  of  the  damages  she  has  sustained, 
but  the  referee  dismissed  the  complaint  on  the  ground  before 
stated. 

The  order  of  the  General  Term  granting  a  new  trial  must 
be  affirmed,  and  as  the  plaintiff  is  consequently  entitled  to  an 
absolute  judgment  under  the  stipulation  on  appeal,  the  judg- 
ment should  be  for  the  amount  of  damages  found  by  the 
referee,  with  costs  in  this  court  and  the  court  below. 

All  concur. 

Judgment  accordingly. 


5^      OJA 

117  834     John  Connors,  Plaintiff  in  Error,  v.  The  People  or  the 
131  6^7  State  of  New  York,  Defendants  in  Error. 

The  prohibition  of  the  Gonstitation  of  the  State  against  compelling  an 
accQsed  person  to  be  a  witness  against  himself  (Const. ,  art  1,  §  6)  may  be 
waived  by  him,  and  is  waived  by  his  consenting  to  be  a  witness  in  his 
own  behalf  under  the  act  of  1869,  in  relation  to  evidence  in  criminal 
prosecutions  (chap.  678,  Laws  of  1869),  and  he  thereby  subjects  himself 
to  the  same  rules  and  tests  applicable  to  other  witnesses. 

(Sabmitted  May  3, 1873 ;  decided  November  12, 1873.) 

Ebrob  to  the  General  Term  of  the  Supreme  Court  in  the 
first  jndicial  department,  to  review  judgment  of  that  court 
affirming  judgment  of  the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  city  and  county  of  New  York,  entered 
upon  conviction  under  an  indictment  for  an  assault  with 
intent  to  kill. 
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The  plaintiff  in  error  was  tried  at  the  March  term  of  the 
Conrt  of  General  Seseions,  in  1873,  in  the  city  of  New  York, 
upon  an  indictment  for  a  felonious  assanlt  and  battery,  in 
stabbing  one  Michael  Gibney  with  a  knife,  with  intent  to 
kill ;  the  jury  acquitted  of  the  principal  charge,  and  convicted 
under  the  indictment  of  an  assanlt  with  a  sharp  and  danger- 
ous weapon,  with  intent  to  do  him  bodily  harm,  whereupon 
he  was  sentenced  to  be  imprisoned  in  the  State  prison  for  the 
term  of  three  years  and  six  months. 

The  accused  availed  himself  of  the  benefit  of  the  act  of 
1869,  and  became  a  witness  in  his  own  behalf.  Upon  cross- 
examination  he  was  asked  the  following  question:  How 
many  times  have  you  been  arrested  ?  His  counsel  objected, 
that  the  district  attorney  has  no  right,  on  a  cross-examination, 
to  ask  the  witness  any  questions  at  all,  under  the  provisions 
of  artide  1,  section  6,  of  the  Constitution,  "that  no  man 
can  be  compelled  to  be  a  witn^  against  himself."  Objection 
overruled.  The  question  was  not  answered.  He  was  then 
asked  by  the  court :  Were  you  arrested  before  ?  Objected 
to  ;  objection  overruled ;  exception.    Answer :  Yes,  sir. 

William  F.  JSHntzing  ior  the  plaintiff  in  error.  The  court 
erred  in  compelling  plaintiff  in  error  to  answer  upon  cross- 
examination.  (State  Const.,  art.  1,  §  6 ;  People  v.  SaoHej/y 
24  N.  Y.,  74;  People  v.  Ooodwm,  18  J.,  202;  People  v. 
Mather y  4  Wend.,  229.)  The  questions  asked  were  as  to  new 
matters,  and  he  became  a  witness  for  the  people.  {Carpenter 
V.  Waard^  30  N.  Y.,  243 ;  If&uycomb  v.  Qriewold,  24  id.,  299 ; 
Lawrence  v.  Bakery  6  Wend.,  301 ;  Harris  v.  NeUon^  7  id., 
57 ;  Howard  v.  OUy  Fire  Ins.  Co.y  4  Denio,  60 ;  Stephens 
V.  The  People,  19  N.  Y.,  672. 

John  R.  Fellovfs  for  the  defendants  in  error.  Plaintiff  in 
error  having  offered  himself  as  a  witness,  was  subject  to  the 
same  rules  as  other  witnesses.  {Brandon  v.  People,  42  IN". 
Y.,  265;  Btdof  -f.  People,  45  id.,  218,  221;  McQary  v. 
People,  2  Lansing,  227 ;  35  Cal.,  96  ;  People  v  Reinhart,  39 
id.,  449 ;  HacJdey  v.  Peopfo,  24  N.  Y.,  75,  81,  82.) 
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Ohubch,  Oh.  J.  The  question  is  presented  whether  a  pri- 
soner who  is  sworn  as  a  witness  at  his  own  request  can  be 
compelled  to  answer  questions  upon  his  cross^xamination,  as 
to  facts  affecting  his  credibility,  in  relation  to  which  he  was 
not  questioned  on  his  direct  examination. 

The  question  objected  to  was,  ^^  How  many  times  have  you 
been  arrested  2"  It  was  within  the  discretion  of  the  court  to 
allow  such  a  question  to  a  witness.  It  was  not  daimed  to  be 
privileged,  but  it  was  objected  that  the  witness  was  protected 
from  answering  it  by  the  constitutional  provision  '^  that  no 
person  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself."  We  think  the  decision  of  this  court  in 
Bramdm  v.  The  People  (42  N.  Y.,  265),  should  be  control- 
ling upon  tills  point. 

The  question  was  substantially  the  same,  and  although  the 
objection  was  put  upon  a  different  ground,  yet  the  decision 
was  placed  upon  a  principle  which  disposes  of  this  case. 
That  principle  was,  that  by  consenting  to  be  a  witness  in  his 
own  behalf  under  the  statute  of  1869  the  accused  subjected 
himself  to  the  same  rules  and  was  called  upon  to  submit  to 
the  same  tests  which  could  by  law  be  applied  to  the  other 
witnesses ;  in  other  words,  if  he  availed  himself  of  the  privilege 
of  the  act,  he  assumed  the  burdens  necessarily  incident  to  the 
position.  The  prohibition  in  the  Oonstitution  is  against  com- 
pelling an  accused  person  to  become  a  witness  against  himself. 
If  he  consents  to  become  a  witness  in  the  case  voluntarily, 
and  without  any  compolsion,  it  would  seem  to  follow  that  he 
occupies  for  the  time  being  the  position  of  a  witness  with  all 
its  rights  and  privileges,  and  subject  to  all  its  duties  and 
obligations.  If  he  gives  evidence,  which  bears  against  him- 
self, it  results  from  his  voluntary  act  of  becoming  a  witness, 
and  not  from  compulsion.  His  own  act  is  the  primary  cause, 
and  if  that  was  voluntary,  he  has  no  reason  to  complain. 

The  point  was  not  made  that  the  whole  act  of  1869  was 
unconstitutional,  and  we  are  not  therefore  called  upon  to 
decide  it,  and  we  disclaim  an  intention  to  intimate  an  opinion 
in  relation  to  it. 
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The  act  is  not  regarded  with  much  favor  by  the  bench,  bar 
or  the  people,  and  whether  by  its  terms  it  evades  the  oonsti- 
tational  provision,  or  in  substance  and  practical  effect  violates 
it,  is  a  question  which  will  be  considered  when  it  is  presented. 
(Svlofs  Casey  45  N.  T.,  213.)  We  think  the  rule  against 
being  a  witness  is  one  which  may  be  waived  by  an  accused 
person  and  that  it  does  not  come  within  the  principle  upon 
which  the  Cumoemi  Case  (18  N.  Y.,  128)  was  determined. 
In  order  to  present  the  constitutional  question,  a  distinct 
ruling  and  exception  are  requisite. 

l%e  judgment  must  be  afEumed. 

All  concur. 

Judgment  affirmed* 


Caeoline  Fkikd,  Respondent,  v.  The  Royal  Insurance  Com- 
pany, Appellant. 

By  the  terms  of  a  contract  made  by  plaintiff  with  defendant's  agent ;  in 
considemtion  of  the  payment  of  the  premium  upon  a  proposal  for 
insurance  upon  the  life  of  her  husband^  it  was  agreed  that  the  proposal 
should  be  forwarded  to  defendant's  head  office  in  London,  and,  if 
accepted,  that  a  policy  should  be  issued  in  accordance  therewith;  if 
declined,  the  inremium  should  be  returned.  In  case  the  husband  died 
before  the  decision  was  receiyed,  the  sum  insured  was  to  be  paid.  The 
proposal  was  forwarded  and  accepted  and  policy  returned,  to  be  exe- 
cuted by  the  agent  and  delivered.  The  agent  executed  it,  but  refused 
to  deliver  it  upon  the  ground  of  an  alleged  unfavorable  change  in  the 
health  of  the  husband.  The  latter  died  soon  after,  and  defendant 
refused  to  recognize  the  policy  as  binding,  claiming  that  the  contract 
was  optional,  and  the  acceptance  qualified  by  standing  Instructions  to 
the  agent,  not  to  deUver  any  policy  if  a  change  had  taken  place  in  the 
heallh  of  the  assiured. 

In  an  action  to  recover  the  amount  of  the  policy,— J9Ue7,  that  the  contract 
and  acceptance  were  unqualified  and  could  not  be  limited  or  modified 
by  the  private  instructions  to  the  agent  That  the  facts  being  stated  in 
the  complaint,  it  was  immaterial  whether  the  action  was  to  be  regarded 
as  one  upon  the  policy,  or  for  damages  upon  the  contract  to  issue  a 
pohcy;  in  either  view,  plaintiff  was  entitled  to  recover  the  amount 
msured  or  agreed  to  be  insured. 

(Argued  June  18, 1872 ;  decided  November  12, 1872.) 
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Appeal  from  jndgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  upon  an  alleged  contract  of  life 
insurance.  Defendant  is  a  foreign  corporation  having  an 
office  and  doing  business  in  the  city  of  New  York.  Plain- 
tiff applied  to  its  agent  there  for  an  insurance  upon  the  life 
of  her  husband;  presented  a  proposal  and  paid  the  premium 
and  received  the  following  receipt : 

"  The  Royal  Insurance  Company  of  Liverpool,  New  York 
Agency,  19th  December,  1864. — ^Received  from  Mrs.  Caroline 
Fried  the  sum  of  eighty  25-100  dollars,  premium  on  a  pro- 
posal of  assurance  for  five  thousand  dollars  on  the  life  of  her 
husband,  Heinrich  Fried,  which  is  to  be  forwarded  immedi- 
ately to  the  head  office  at  Liverpool,  England,  for  acceptance. 
If  it  be  accepted,  a  policy  will  be  issued  in  accordance  there- 
with ;  if  declined,  the  above  mentioned  premium  will  be 
returned.  But  in  case  the  said  Heinrich  Fried  die  before  the 
decision  of  the  head  office  shall  have  been  received,  the  sum 
insured  will  be  paid  in  accordance  with  my  instructions. 

"  $80.25. 

« A.  B.  McDonald,  Agents 

The  proposal  was  forwarded,  received  and  accepted,  and  a 
policy  of  insurance  issued  by  defendant  and  forwarded  to  the 
agent  to  be  executed  and  delivered.  The  agent  executed  the 
policy,  but  declined  delivering  it ;  having  been  advised  that 
the  health  of  the  assured  had  declined.  When  the  second 
annual  payment  became  due,  the  plaintiff  tendered  it  to  the 
agent  who  refused  to  accept  it.  On  the  15th  of  January, 
1866,  the  husband  died.  Due  proof  was  made  and  furnished 
defendant. 

W.  W.  McFarland  for  the  appellant.  Without  mutual 
assent  there  is  no  contract.  {Atkinson  v.  Belly  8  B.  &  C, 
272 ;  Simons  v.  Swifty  6  id.,  857.)  No  contract  of  insurance 
was  ever  effected  by  the  mutual  assent  of  the  parties.    {Jack- 


1872.]  Fkied  v.  Royal  Insfbancb  Co.  245 


Statement  of  case. 


^on  Y.  Odllowayj  6  Scott,  786 ;  Pothier  on  Obligations,  part  1, 
chap.  1,  art.  2 ;  Bruce  v.  Pearson^  3  John.,  534 ;  Jordon  v.  Nor- 
toriy  4  Mees.  &  W.,  155;  SoUard  v.  Eyre,  1  S.  &  S.,  194; 
Eliaaon  y.  HenehaWy  4  Wheat.,  225 ;  Wontner  y.  Sharpe,  4 
C.  B.,  404^  441 ;  Duke  y.  Andrews,  2  Exch.,  290 ;  Chaplin  y. 
CWA,  4  id.,  403 ;  ^^^A^  y.  Hawkina,  21  La.  Ann.,  620 ;  U. 
S.  Y.  Shawy  1  Cliff.  C.  C,  317;  Water  Oornmiasioners  y. 
Broionj  3  Vroom.,  604 ;  3>«;or  y.  Wood,  36  N.  Y.,  307.) 

Soger  A.  Prycr,  for  the  respondent.  The  questions  of  fact 
will  not  be  reYiewed  in  this  court.  {Austin  y.  New  Jersey 
Co.,  43  K  Y.,  76 ;  FefJUme  v.  JVbrthrup,  39  id.,  117 ;  Brown 
Y.  Vreederiburgh,  43  id.,  119 ;  Newixm  y.  Harris,  6  id,  345 ; 
Marco  y.  Liverpool,  etc.,  36  id.,  664 ;  Bergin  y.  TFJwipZ^,  30 
id.,  319 ;  Thompson  y.  Kepd,  30  id.,  383 ;  Ker^  y.  McGuire, 
28  id.,  446 ;  Loeschick  y.  Bcddwin,  38  id.,  326.)  Any  instruc- 
tions confidentially  communicated  to  their  agent  by  the 
clefendant  were  inadmissible  to  affect  the  plaintiff.  {Miller 
Y.  Phomix  Ins.  Co.,  27  Iowa,  203 ;  Commerce  Co.  y.  Union 
Ins.  Co.,  19  How.  [IT.  S.],  322 ;  Perkins  y.  Wash.  Ins.  Co.,  4 
Cow.,  645 ;  Idghtbody  y.  The  North  Am,erica/n  Ins.  Co.,  23 
Wend.,  18 ;  2  Story  on  Agency,  §  133 ;  1  LiYer.  on  Pr.  and 
Agent,  107.)  The  authority  of  the  agent  not  being  contested 
the  case  exhibits  a  clear,  complete,  obligatoiy  contract  of 
insurance.  {MiUer  y.  Phomix  Ins.  Co.,  27  Iowa,  203; 
LigMbody  y.  Wash.  Ins.  Co.,  23  Wend.,  18;  Angell  on 
Fire  and  Life  Ins.,  §  33;  Sheldon  y.  Connecticut  Mut. 
Life  Ins.  Co.,  25  Conn.,  207;  Collins  y.  The  Insurance 
Co.,  2  Big.  Life  and  Accid.  Bep.,  161;  Kentucky  Mut. 
lAfe  Ins.  Co.  y.  Jenks,  6  Ind.  R«,  96;  Kennedy  y.  The 
N.  Y.  Life  Ins.  Co.,  10  La.  Ann.,  809;  Commerce  Ins. 
Co.  Y.  Union  Co.,  19  How.  [U.  S.],  318 ;  Xenos  y.  Wick^ 
ham,  2  L.  B.  H.  of  L.  Cases,  296 ;  Taylor  y.  Merchants^ 
Ins.  Co.,  9  How.  [U.  S.],  890;  Audubon  y.  JSiccelsior 
Ins.  Co.,  27  N.  Y.,  216 ;  Palm  v.  Medina  Ins.  Co.,  20  Ohio, 
629 ;  Mactier  y.  Frith,  6  Wend.,  103 ;  Wheat  v.  Cross,  31 
Md.,  99 ;  Olher  y.  The  Mutual,  etc.,  2  Curtis,  C.  C,  290 ; 
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HochweU  V.  The  Ifartfard  Fire  Ins.  Co,,  4  Abb.,  179 ;  Bid- 
well  V.  ITie  Astor  Mut.  Ins.  Co.,  16  N.  Y.,  263 ;  Ids  v. 
Pho&nix  Ins.  Co,  2  Chicago  L.  N.,  310;  Leeds  v.  The 
Mechanics^  Ins.  Co.,  8  N.  T.,  351 ;  HaUecJc  v.  The  Ocmmer- 
cial  Ins.  Co.,  2  Dutch.,  268 ;  S.  C,  3  id.,  645 ;  Whittaker  r. 
Farmer^  Union  Ins.  Co.,  29  Barb.,  312 ;  Perkins  v.  Washr 
ington  Ins.  Co.,  4  Oowen,  654;  First  Baptist  Church  v. 
BrooTdyn,  etc.,  19  N.  Y.,  305 ;  Kelly  v.  Commonwealth  Ins. 
Co.,  10  Bo8W.,  82 ;  Vassan*  t.  Camp,  11  N.  T.,  441 ;  TV^twr 
V.  Wood,  36  id.,  307 ;  Lighibody  v.  Tii^  -ZTor^A  Am^ca/n 
Life  Ins.  Co.,  23  Wend.,  18.)  The  agent  bad  no  right  to 
withhold  the  policy.  {Lighibody  v.  The  North  American 
Life  Ins.  Co.,  23  Wend.,  J  8 ;  Perkins  v.  The  Washington  Ins. 
Co.,  4  Cowen,  656 ;  Shddon  v.  The  Connecticut  Muttcal  Life 
Ins.  Co.,  6  id.,  207;  BiaUock  v.  Commerce  Ins.  Co.,  2 
Dutcher,  268 ;  8.  C,  3  id.,  665.)  Assuming  the  policy  ineffec- 
tual as  evidencing  a  contract,  this  judgment  may  be  sustained 
on  the  executory  agreement  of  December  19, 1864.  (Pratt  v. 
Hudson  River  B.  B.  Co.,  21  N.  T.,  305 ;  Post  v.  ^Ina  Ins. 
Co.,  43  Barb.,  362;  Eureka  Ins.  Co.  v.  BoHnson,  56  Penn., 
256 ;  Borne  Ins.  Co.  v.  Fofvorite,  46  Dl.,  263 ;  BockweU  v. 
The  Bartford,  etc.,  4  Abb.,  179 ;  Angel  on  Life  and  Fire  Ins., 

§§  31,  82.) 

Chtjbch,  Ch.  J.  There  is  no  dispute  that  the  agent  had 
authority  to  make  the  precise  contract  which  he  did  make 
with  the  plaintiff,  and  the  acceptance  of  the  proposition  con- 
tained in  it  by  the  defendants  is  conclusive  of  their  assent  to 
the  exercise  of  such  authority  in  their  behalf. 

The  terms  of  the  contract  are  too  clear  for  construction.  It 
contains  a  proposition  on  the  part  of  the  plaintiff  for  insur- 
ance of  the  life  of  her  husband,  for  which  she  advanced  the 
nsual  premium  for  one  year.  The  defendants,  by  their  agent, 
agreed  that  if  the  proposition  was  accepted  at  their  head  office 
in  Liverpool,  they  would  issue  a  policy  in  accordance  there- 
with, but  if  rejected,  they  would  return  the  premium.  If  the 
nominee  died  before  the  decision  of  the  head  office  was 
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leoeiTedy  the  sum  insured  waa  to  be  paid  in  accordance  with 
Infitractions.  It  was  a  present  insurance  in  the  event  of 
death  before  the  decision  was  received,  and  the  only  contin- 
gency upon  which  the  contract  of  insurance  conld  fail,  was 
the  rejection  by  the  head  office  of  the  proposition,  and  the 
receipt  of  such  decision  before  the  death  of  the  nominee.  To 
this  extent  only  the  assured  took  the  risk  of  a  failure  to  con- 
summate the  contract.  That  contingency  did  not  happen.  The 
defendants  accepted  the  proposition  and  forwarded  a  policy 
to  their  agent,  to  be  executed  and  delivered.  It  was  executed 
by  the  agent,  but  never  delivered  on  the  ground  of  an  alleged 
nnfisivorable  change  in  the  health  of  the  nominee. 

It  is  now  claimed  by  the  learned  counsel  for  the  defendants, 
that  no  contract  was  ever  consummated ;  that  it  was  entirely 
optional  with  the  company  whether  to  accept  or  reject,  and 
that  the  acceptance  must  be  qualified  by  the  standing  instruc- 
tions from  the  company  to  the  agent,  the  substance  of  which, 
as  claimed,  jis  not  to  deliver  any  policy  if  a  change  had  taken 
place  in  the  health  of  the  assured.  It  is  proper  to  observe 
that  it  is  immaterial  whether  this  is  to  be  r^arded  as  an 
action  upon  the  poUcy  or  an  action  for  damages  upon  the  con- 
tract to  issue  a  policy. 

The  facts  are  sufficiently  stated  in  the  complaint  to  recover 
on  either  ground  under  our  system  of  practice,  and  I  do  not 
understand  that  any  technical  objection  is  made  upon  this 
point.  The  point  insisted  upon«  as  before  stated,  is  that  the 
acceptance  was  not  absolute,  but  qualified  by  the  general 
instructions  to  the  agent.  This  position  cannot  be  sustained 
for  two  reasons.  First.  The  instructions  constituted  no  part 
of  the  contract  and  were  never  brought  to  the  notice  of  the 
assured,  and,  as  claimed  to  be,  are  inconsistent  with  the  terms 
of  the  contract.  The  contract  is  unqualified,  that  in  case  of 
acceptance  by  the  head  office,  ^^  a  policy  will  be  issued."  If 
the  alleged  instructions  are  controlling,  we  must  interpolate 
the  worda  '^unless  in  the  mean  time  a  change  shall  take  place 
in  the  health  of  the  nominee."  This  would  be  a  material 
alteration,  and  one  affecting  the  substance  of  the  contract. 
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The  contract  of  insurance  was  to  take  efEect  from  the  date  of 
the  proposal.  If  accepted,  the  risk  of  an  unfavorable  change  of 
health,  after  that  time,  was  necessarily  assumed  by  the  company, 
Even  death,  before  the  receipt  of  the  decision  of  the  com- 
pany, was  expressly  assumed  by  it.  The  assured  took  the  ruk 
that  the  application  was  in  the  prescribed  form,  and  presented  a 
proper  subject  for  life  insurance  at  that  time,  not  that  the  nonii- 
nee  would  continue  in  such  a  state  of  health  as  to  be  acceptable 
to  the  company  for  an  indefinite  period.  The  company^was  to 
act  upon  the  papers  presented,  and  they  related  to  the  condi- 
tion of  the  nominee  at  the  time  they  were  prepared.  If  the 
papers  presented  showed  a  proper  case  for  insurance,  the  risk 
of  rejection  by  the  company  was  very  slight,  while  the  risk  of 
the  health  of  the  nominee  for  one,  two  or  six  months  mJght 
be  very  serious. 

In  effect,  there  would  be  no  insurance  unless  the  nominee 
continued  in  good  health  or  died,  until  the  poliqr  was  d^v- 
ered. 

The  alleged  instructions  could  have  no  such  effect  upon  the 
contract  They  could  not  alter  or  qualify  the  terms  of  the 
contract  to  the  prejudice  of  the  plaintiff.  If  the  agent  made 
a  contract  in  violation  of  or  inconsistent  with  his  instructions, 
the  plaintiff  had  no  notice  of  it,  and  the  principal  afterward 
ratified  it. 

It  is  argued  that,  having  the  power  to  accept  or  reject  the 
proposal,  the  company  might  do  either  with  qualificatioiis. 
It  is  sufficient  to  answer  that  they  did  not  make  any  qualifi- 
cation. The  acceptance  was  absolute,  and  the  supposed  quali- 
fication is  not  binding  upon  the  plaintiff  so  as  to  vary  the 
terms  of  the  agreement.  It  was  competent  for  the  company 
to  make  a  contract  in  entire  disregard  of  the  instructions  to 
their  agent.  They  are  chargeable  with  knowledge  that  this 
contract  is  inconsistent  with  what  is  now  claimed  to  be  their 
instructions  to  their  agent,  and  with  that  knowledge  to  have 
assented  to  it,  and  it  is  too  clear  for  argument  that  they  cannot 
set  up  the  instructions  to  defeat  it.  It  is  a  familiar  principle 
that  private  instructions  to  an  agent  will  not  affect  third  per- 
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sons.  (4  Cow.,  645 ;  23  Wend.,  18 ;  2  Story  on  Agency,  § 
133.)  Bat  this  k  a  case  where  tl^e  principal  assented  to  a 
contract  inconsistent  with  the  instmctions. 

In  the  next  place,  I  do  not  think  the  instmctions  will  bear 
the  construction  claimed  by  the  defendants'  counsel.  They 
are  as  follows:  ^^Ko  policy  is  to  be  in  force,  or  is  it  to  be 
delivered  on  any  acconnt  whatever,  until  the  premium  be 
paid*  If  it  should  therefore  come  to  your  knowledge  that 
any  change  shall  have  taken  place  in  the  health  of  the  assured 
between  the  date  of  the  proposal  and  the  receipt  of  the  policy, 
you  will  please  withhold  it  until  you  have  communicated  with 
the  company  on  the  subject." 

This  direction  not  to  deliver  a  policy  applies  only  to  cases 
where  the  premium  has  not  been  paid.  In  sudii  cases,  the 
apfdication  would  be  for  a  contract  to  commence  at  a  future 
time.  In  other  words,  there  would  be  no  insurance,  provi- 
sional or  otherwise,  until  the  premium  was  paid.  In  such  a 
case,  it  would  be  reasonable  and  proper  that  the  applicant 
should  then  be  satisfactory,  but  to  apply  this  direction  to  such 
a  contract  as  this,  where  the  premium  has  been  paid,  would 
be  unreasonable  if  not  absurd.  It  would  deprive  the  party  of 
any  insurance  until  the  delivery  of  the  policy.  Such  a  construc- 
tion is  repelled  by  the  clause,  thatincaseof  the  death  of  the  party 
before  the  decision  of  the  head  office  is  received,  the  sum  insured 
shall  be  paid.  It  cannot  be  supposed  that  the  parties  intended 
to  protect  the  plaintiff  in  case  of  the  death  of  the  nominee 
before  the  delivery  of  the  policy,  and  not  to  protect  her  in 
case  of  an  unfavorable  change  of  health. 

Looking  at  the  language  of  the  instructions  and  the  terms 
of  the  contract,  the  situation  of  the  parties  and  the  objects  to 
be  attained,  and  giving  that  construction  to  the  language  most 
unfavorable  to  the  party  using  it,  as  we  are  bound  to,  the 
instructions  produced  in  evidence  have  no  application  to  this 
case.  With  those  out  of  the  case,  it  is  not  claimed  but  the 
acceptance  by  the  company  of  the  proposal  consummated  the 
contract. 

The  minds  of  the  parties  then  met,  and  the  mind  of  each 
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was  evidenced  by  an  act  npon  which  the  other  had  a  right  to 
rely.  The  plaintiff  said  I  will  give  yon  so  much  a  year  to 
insure  my  husband's  life,  and  pay  you  the  first  year  in 
advance,  to  which  the  defendants  answered,  I  accept  your  pro- 
posal and  receive  your  money,  and  I  will  issue  a  policy. 

This  is  a  binding  contract  within  all  authorities.  (6  Wend., 
103 ;  36  W.  Y.,  307.)  .  Those  cited  by  the  defendants'  coun- 
sel are  not  in  conflict  with  these  views. 

Although  the  defendants  failed  to  issue  the  policy  accord- 
ing to  their  contract,  yet  they  are  liable,  I  think,  upon  the 
contract,  as  a  contract  of  insurance,  and,  at  all  events,  are 
clearly  liable  for  damages  for  not  delivering  the  policy. 

The  decision  by  the  referee  upon  the  disputed  question  of 
fact,  whether  there  was  fraud  in  the  original  application  or 
not,  which  is  conclusive  upon  us,  fixed  the  liability  of  the 
defendants  in  this  case,  and  the  judmient  must  be  afi&rmed. 

All  concur. 

Judgment  affirmed. 
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The  PBEsroENT,  Managers  and  Company  of  the  Dela- 
WABB  AND  Hm)S0N  Canal  Compant,  Appellants  and 
Bespondents,  v.  The  Pennsylvania  Coal  Company,  Appel- 
lant and  Bespondent. 

The  role  that  an  agreement  to  arbitrate  is  not  sufficient  to  oust  a  court 
of  law  or  equity  of  Jurisdiction,  ifi  a  departure  from  the  general  princi- 
ple that  effect  should  be  giyen  to  contracts  when  lawftal  in  themselves 
according  to  their  terms  and  the  intent  of  the  parties,  and  it  will  not 
be  extended  or  applied  to  new  cases  not  coming  within  the  letter  and 
spirit  of  the  decisions  already  made. 

Where  by  the  same  agreement  which  creates  a  liability,  and  gives  a  right, 
it  is  made  a  condition  precedent  to  a  right  of  action  thereon,  either  in 
express  terms  or  by  necessary  implication,  that  certain  facts  shall  be 
determined  or  amounts  and  values  ascertained  by  arbitrators  in  case 
the  parties  cannot  agree  thereon;  in  case  of  such  disagreement,  and 
in  the  absence  of  fraud  there  is  no  cause  of  action,  under  the  agree- 
ment, either  at  law  or  in  equity,  until  the  award  is  made  as  provided. 
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(The  anthoritieB  upon  the  question  of  the  binding  force  of  agreements  to 
a^itrate,  collated  and  discussed.) 

By  an  agreement  between  the  parties,  upon  the  completion  of  a  con- 
templated enlaigement  of  plaintiff's  canal,  defendant  coyenanted  to 
pay  additional  toll,  the  amount  of  which  was  to  be  arrived  at  by  ascer- 
taining or  estimating  the  cost  of  transportation  before  the  enlargement, 
and  also  such  cost  after  the  enlargement,  and  one-half  of  such  portion 
of  the  reduction  as  should  be  estimated  to  have  been  produced  solely 
by  the  enlargement  should  be  the  additional  toll  thereafter  to  be  charged ; 
and  in  cases  of  disagreement  between  the  parties  as  to  the  amount 
of  reducti(m,  and  the  portion  thereof  produced  by  the  enlaigement, 
the  same  should  be  determined  by  arbitrators. 

In  an  action  to  recover  additional  toU,  and  to  fix  the  amount  thereafter 
to  be  charged,— JS^,  1st  That  the  right  of  plain tijf  to  demand  and  the 
obligation  of  defendant  to  pay  additional  toll  was  restricted  to  the  rate 
to  be  established  pursuant  to  the  agreement,  and,  until  thvsitscertained 
and  established,  defendant  could  not  be  put  in  default  and  plaintiff 
had  no  cause  of  action.  2d.  That  to  found  a  claim  for  additional  toll  it 
must  be  made  to  appear  that  the  actual  cost  of  transportation  was  reduced 
after  enlargement,  and  as  the  cost  before  and  after  was  capable  of  being 
and  was  of  such  a  character,  that  it  was  esssential  it  should  be  certainly 
ascertained,  not  conjectured,  the  contract  required  it  ^ould  be  so 
ascertained,  from  the  best  and  most  reliable  data,  and  not  determined 
by  the  judgments  or  opinions  of  parties  or  arbitrators  without  such  data ; 
also  that  the  words  *'  actual  cost,"  meant  the  actual  expenditure  or  outlay 
by  the  companies  in  the  transportation  of  coal,  as  the  business  had 
been  ordinarily  conducted  by  them. 

(Argued  June  19, 1872 ;  decided  Koyember  12, 1872.) 

This  case  comes  up  on  cross-appeals  by  the  respective  par- 
ties from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  district,  affirming  a  judgment  in 
favor  of  the  plaintiffs,  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  a  sum  alleged  to  be  due 
from  the  defendant  for  additional  toll,  chargeable  and  col- 
lectible upon  coal  of  the  defendant  transported  over  the 
plaintifiEs'  canal,  after  it  had  been  enlarged,  and  to  fix  a  per- 
manent toll,  to  be  charged  and  eoUected  upon  all  of  the 
defendant's  coal  transported  after  such  enlargement. 

The  controversy  arises  out  of  a  contract  made  between  the 
plaintiffs  and  the  Wyoming  Goal  Association,  dated  August  31, 
1847,  the  defendant  having  by  contract  assumed  and  become 
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possessed  of  all  the  rights  and  liabilities  of  the  association 
under  such  contract.  The  provisions  material  to  the  present 
controversy  are  in  substance  as  foUows :  The  plaintiffs  agreed 
to  allow  the  association  to  use  their  canal,  as  it  then  was,  for 
the  purpose  of  transporting  coal  from  where  it  should  enter 
the  same  to  tide-water,  near  the  mouth  of  the  Rondout  creek, 
on  the  Hudson  river,  charging  and  collecting  therefor  a  toll 
of  so  much  per  ton. 

The  amount  of  this  toU  for  each  year  was  to  be  fixed  on  the 
first  day  of  May,  and  to  be  one-half  of  the  surplus  of  the 
average  selling  price  per  ton  of  the  coal  (assuming  for  a  stand- 
ard of  price  the  Canal  Company's  contracts  made  up  to  May 
first,  for  sale  of  their  coal  to  arrive  by  canal  during  the 
year),  after  deducting  from  such  selling  price  the  fixed  sum 
of  two  dollars  and  fifty  cents  per  ton,  which  sum  was 
assumed  by  both  parties  as  the  cost  to  the  coal  company  of 
the  coal  laid  down  at  tide-water. 

The  controversy  in  this  case  arose  nnder  the  provisions 
which  relate  to  the  additional  and  permanent  toll  which 
should  be  chargeable  and  collectible  in  case  the  canal  shoald 
be  enlarged,  and  which  are  in  the  following  words : 

^^And  in  case  of  an  enlargement  of  the  said  canal,  the  said 
president,  managers  and  company,  and  their  successors  and 
assigns,  may  also  charge  and  collect  an  additional  toll  on  the 
ooal  transported,  in  pursuance  of  this  agreement,  at  a  rate  per 
ton  of  2,240  pounds,  to  be  established  aftier  the  completion  of 
the  said  enlargement,  in  the  manner  following,  viz. : 

^^  The  cost  of  transportation  per  ton  on  the  *  said  canal, 
between  the  point  at  which  such  coal  shall  enter  the  said  canal 
and  the  point  on  the  Rondout  creek  at  which  said  canal  meets 
tide-water,  after  the  full  effect  of  aU  the  improvements  previous 
to  the  said  enlargement  shall  have  been  experienced,  shall  be 
fikirly  ascertained  or  estimated,  the  cost  of  transportation  per  ton 
on  the  said  canal  between  those  points,  after  the  said  enlarge- 
ment shall  have  been  completed,  shall  also  be  fairly  ascertained 
or  estimated,  and  one-half  of  such  portion  of  the  reduction  in 
the  cost  of  transportation  per  ton  on  the  said  canal  between 
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those  points,  as  shall  be  estimated  to  have  been  produced  by 
the  said  enlargement  and  by  no  other  cause,  shall  be  the 
additional  toll  per  ton,  to  be  thereafter  permanently  charged. 

"And  if  the  managers  of  the  said  Delaware  and  Hudson 
Canal  Company  and  the  managers  of  the  said  the  Wyoming 
Coal  Association  shall  not  be  able  to  agree  as  to  the  just  and 
proper  amount  of  reduction  on  the  cost  of  transportation  per 
ton  on  the  said  canal  between  the  aforesaid  points,  and  as  to 
tiie  portion  of  such  reduction  which  shall  be  produced  by  the 
said .  enlargement,  the  questions  between  them,  in  respect 
thereto,  sh^Tbe  submitted  to  two  persons^  one  of  whom  shall 
bel3i06en  by  the  managers  of  the  said  company,  and  the  other 
of  whom  shall  be  chosen  by  the  managers  of  the  said  associa- 
tion. And  the  persons  so  chosen  shall,  if  themselves  unable 
to  agree,  choose  a  third  person,  to  whom  also  the  said  ques- 
tions shall  be  submitted,  and  the  decision  made  in  writing 
and  signed  by  those  assenting  thereto  of  the  two  persons  first 
chosen,  if  they  shall  agree ;  and  if  not,  of  a  majority  of  the 
three  persons  chosen  as  aforesaid  shall*  be  final  and  obb'gatory 
on  the  parties  hereto  as  to  the  question  aforesaid."^ 

The  canal  was  afterward  enlarged  so  as  to  admit  the  transit 
of  boats  carrying  126  tons,  which  was  seventy-five  tons  more 
than  the  boats  carried  on  the  old  canal.  Having  completed 
the  enlargement  the  plaintiffs  gave  notice  thereof  to  the 
defendant  by  letter  dated  28th  July,  1853,  wherein  they 
claimed  that  the  enlargement  had  produced  a  saving  in  the 
cost  of  transportation  of  forty  cents  a  ton ;  and  that,  under 
the  contract,  they  had  a  right  to  charge  and  collect  twenty 
cents  per  ton  as  additional  toll ;  defendant  claimed  there  was 
no  deduction. 

A  lengthy  correspondence  thereupon  ensued  in  reference 
to  an  arbitration  by  which  it  appears  that,  although  arbitra- 
tors were  chosen,  yet  they  never  had  a  meeting  nor  was  there 
a  submission  of  the  matters  to  them. 

The  referee  decided  that  the  determination  by  arbitrators, 
in  case  the  parties  did  not  agree  as  provided  for  by  the  con- 
tract, was  not,  nor  was  the  fixing  the  amount  of  the  reduction. 
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either  by  concarrence  of  the  parties  or  award  of  the  parties, 
a  condition  precedent  to  plaintifis'  right  to  exact  a  payment 
of  or  to  sue  for  such  additional  tolls.  That  the  sums  of  freight 
actually  paid  by  the  Delaware  and  Hudson  Canal  Company, 
before  and  after  the  enlargement,  did  not  furnish  a  proper 
standard  for  ascertaining  or  determining  the  actual  cost  of 
transportation.  That  the  proper  method  was  to  determine, 
in  respect  to  each  period,  the  amount  of  a  fair  and  reasonable 
frei^t,  such  as  should  be  paid  to  the  boatmen  if  they  sup- 
plied the  boat  horses  and  crew ;  and  a  proper  method  of  ascer- 
taining such  fair  and  reasonable  freight  was  by  inquiring  into 
and  determining,  upon  the  evidence,  the  aggregate  cost  for  the 
year  or  season  of  a  boat,  such  as  was  used  upon  the  canal  prior 
to  the  enlargement,  and  one  of  a  species  used  after  the  enlarge- 
ment and  adopted  by  the  referee  for  the  purposes  of  the 
estimate,  embracing  a  proper  allowance  for  the  use  and  depre- 
ciation of  the  boat,  the  cost  of  wages  and  board  of  the 
necessary  crew,  the  use  and  keep  of  the  horses,  and  all  other 
items  which  go  to  make  up  the  6o8t  of  transportation,  and 
then  inquiring  into  and  determining  the  number  of  trips  each 
would  make  under  ordinary  circumstances,  what  quantity  of 
coal  each  would  cany,  and  to  divide  the  aggregate  expense  by 
the  number  of  tons  each  would  carry  during  the  season,  and 
thus  fix  the  cost  per  ton.  Upon  these  bases,  without  allow- 
ing to  plaintifis  the  benefit  by  way  of  increase  of  toll,  of  the 
general  advance  of  prices  of  material  and  labor  after  the 
enlargement,  to  which  he  held  the  plaintiffs  not  entitled, 
the  referee  found  the  reduction  to  be  ten  cents  per  ton.  He 
therefore  fixed  the  amount  of  additional  toll,  to  which  plaio- 
tiffi  were  entitled,  at  five  cents  per  ton.  He  further  found  that 
the  reduction,  applying  the  same  measure  of  prices  after  the 
enlargement  as  before,  was  fifteen  and  thirty-nine  one  hun- 
dredths cents  per  ton ;  and  if  plaintifis  were  entitled  to  have 
the  reduction  thus  estimated,  that  the  additional  toll  should 
be  seven  and  sixty-nine  one  hundredths  cents  per  ton. 

It  appeared    upon  the    trial  that  the  business  of  coal 
transportation  upon  the  canal  had  always  been  done  by 
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employing  boatmoa  who  purchased  their  boats  of  the  oompa- 
ikkSy  paying  by  inetallments  reserved  oat  of  each  trip.  Eacsh 
boatman  nm  his  boat,  paying  all  expenses  and  carried  coal  at 
a  freight  of  so  mnch  per  ton.  It  also  appeared  that  the  snm 
paid  per  ton,  after  the  enlargement,  was  in  fact  more  than 
before. 

Plaintifis  appealed  from  so  mnch  of  the  judgment  as  omitted 
to  allow  them  the  amount  of  additional  toll  resulting  from  the 
rise  in  prices.    Defendant  appealed  from  the  whole  judgment. 

Amam  J.  Parker^  John  H.  Beynolds  and  Stephen  P. 
Nash  for  the  plaintifb.  Plaintiflb  are  entitled  to  maintain 
this  action  and  to  have  the  reduction  in  the  cost  of  transpor- 
tation determined  by  this  court  instead  of  by  arbitration. 
{EUl  V.  SclUster,  1  Wils.,  129 ;  Thompson  v.  Chamochj  8 
Term.,  139;  ScpU  v.  Avery^  4  House  of  Lords  Cases,  811 ; 
Horton  y.  Sayer^  4  Hurls.  &  Norman,  642 ;  Smith  v.  CompUm^ 
20  Barb.,  262;  Orwy  v.  WiXeon,  4  Watts,  89;  HaggaH  v. 
Morg<my  1  Seld.,  422;  Greason  v.  KeteUas^  17  N.  Y.,  491.) 
The  clause  in  reference  to  arbitration  does  not  fall  within  the 
cases  where  it  is  held  to  be  a  condition  precedent.  {BvUer  v. 
Tucker,  24  Wend.,  477 ;  Smith  v.  Brady,  17  N.  Y.,  178 ; 
McMahon  v.  Erie  R.  R.  Co.,  20  id.,  463 ;  Smiih  v.  JDeigge,  , 
3Denio,73;  Thut^Mv.BaOiffin^  W  '^l 

Scott  T.  Avery,  6  House  of  Loras  Oases,  811 ;  the  same  case 
being  reported  also  in  20  £.  L.  &  £.,  327 ;  8  Ech.,  487,  497 ; 
22  Law  Jour.  [N.  S.],  187;  17  Jurist,  916;  referee's  opin- 
ion, fol.  936.)    Even  if  there    was  a  submission  it  was 
revocable.    {Smith  v.  Orompton,  20  Barb.,  862;  Peters  y. 
Oraig,  6  Dana  [Ky.],.  307.)    The  contract  does  not  prescribe 
the  form  of  remedy  for  collecting  the  toll,  nor  forbid  a  resort 
to  an  action.    {Jordan  v.  Morley,  23  N.  Y.,  552 ;  Pewn. 
Coal  Co.  V.  Dd.  and  Hvd.  Canal  Co.,  1  Keyes,  79 ;  B&uoeU 
V.  Young,  5  B.  &  C,  258;   Wilcox  v.  Phcmer,  4  Peters, 
172, 182;  Angd  v.  Bryant,  1  Sandf.  [S.  C],  78  ;  11  Ad.  & 
El.,  301;  18  Vermont,  252;  Sedgwick  on  Damages,  102, 
103, 109.)    Plaintiffs  are  not  estopped  from  proving  the  cost 
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of  transportation  on  the  old  canal  as  more  than  found  by  the 
referee.  (Dezell  v.  OdeUy  8  Hill,  222.)  In  the  construction 
of  a  contract,  preliminary  negotiations  are  merged  in  the 
ultimate  contract.  {Renard  v.  Sampsariy  2  Duer,  285; 
affirmed,  2  Kern.,  661 ;  Whi(beck  v.  Waine,  16  N.  T.,  532; 
Matter  of  Bonaffe^  23  id.,  169,  186.)  In  construing  an 
ambiguous  contract,  the  acts  of  the  parties  under  it,  and  the 
circumstances  under  which  it  was  made,  are  sometimes  received 
in  evidence.  {OurHss  v.  Howell^  39  N.  Y.,  211 ;  FrmcK  v. 
GwrTiaHy  1  Comst.,  96 ;  Railroad  Co.  v.  Trimble^  10  Wall., 
367.)  Any  agreement  which  has  for  its  object  to  oust  the 
courts  of  their  jurisdiction  over  the  rights  of  parties,  is  void. 
{Burst  V.  lAtohfieldy  89  N.  T.,  377 ;  Oreason  v.  KetdiaSy  17 
N.  Y.,  491 ;  SoGtt  v.  Avery,  5  H.  L.  Cas.,  811 ;  36  Eng.  L. 
&  Eq.,  1 ;  Scott  v.  Corp.  of  Liverpool^  3  De  G.  &  J.,  334.) 
Defendant  was  liable  to  pay  the  further  toll  as  soon  as  the 
enlargement  was  completed.  {The  Jordan,  etc.,  Co.  v.  Mor- 
ley,  23  K.  Y.,  652 ;  Penn.  Coal  Co.  v.  Dd.  and  Hvd.  Ca/nal 
Co.,  1  Keyes,  72,  79.) 

ChaHes  F.  SouOmiayd  and  lA/rrum  Trernam  for  the 
defendant.  The  principle  that  an  agreement  to  arbitrate  is  a 
bar  to  an  action  is  not  applicable  to  this  case.  {Smith  v. 
Brady,  17N.  Y.,  173;  MoMahon  y.  JT.  T.  amd Erie  R.  R. 
Co.,  20  id.,  463;  Smith  v.  Briggs,  3  Denio,  73;  Z7m^ 
^xOee  V.  R(^sm,  9  Peters,  309 ;  Bud&r  v.  Tucker,  24  Wend., 
447 ;  Scott  v.  Avery,  5  House  of  Lords  Cas.,  811 ;  Brovm  v. 
Ovet^ywry,  11  Exch.  E.,  715 ;  Mil/nee  v.  Oery,  14  Ves.,  400 ; 
ThumeU  v.  Balberino,  2  Mees.  &  Welsh.,  786 ;  Scott  v.  Cor- 
poraHon  qf  Liverpool,  3  De  Gex  &  Jones,  334;  2  Story's 
Eq.  Jur.,  §  1457  a.)  A  submission  of  a  pending  suit  to  arbi- 
tration is  a  defence,  and  suspends  the  right  of  action.  {Camp 
V.  Root,  18  Johns.,  22 ;  jEb  parte  Wright,  6  Cowen,  399 ; 
People  V.  Onondaga,  0.  P.,  1  Wend.,  314 ;  2  id.,  505 ;  Town 
V.  Wilcox,  12  id.,  603 ;  Orem  v.  Patchin,  13  id.,  293 ; 
Wdle  V.  Zain,  15  id.,  99 ;  DedricH^a  Adrrir  v.  RicHley,  19 
id.,  108 ;  Colemmi  v.  Wade,  2  Selden,  44,  49 ;   WM  v.  Rice, 
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1  Hill,  610;  Blunt  v.  Whitney y  3  Sandf.,  4;  Jordcm  v. 
Hyatty  3  Barb.,  276 ;  Ressequie  v.  Brownsony  4  id.,  541 ; 
Smith  V.  Comptony  20  id.,  262 ;  Chrosvenor  v.  Hunty  11  How., 
855;  Bank  v.  WednoVy  11  Paige,  529,  533;  BraziU  v. 
IsJicmhy  2  Kern.,  9 ;  James  v.  PatteHy  6  N.  Y.,  9.)  The  com- 
mencement of  this  suit  is  no  revocation  of  the  submission. 
(  Fern  Antwerp  v.  Stewarty  8  I.  R.,  125 ;  Lattey  v,  TyriUy  10 
Vt,  91;  Caldwell  on  Arbitration,  70.)  No  particular  form 
of  words  is  necessary  to  make  a  submission  complete,  and  an 
agreement  to  abide  by  the  award  is  implied  in  the  submission. 
{Stuart  V.  CoXy  16  Vt.,  633 ;  2  Porter  Ch.,  430;  Ha/rrison  v. 
Wrighty  13  Mason,  816.)  An  express  covenant  in  a  deed 
takes  away  all  implied  covenants,  and  in  such  case  there  can 
be  no  resort  to  an  implied  contract.  {Loomis  v.  Holly  16 
Pick.,  169 ;  Zule  v.  Zuley  24  Wise,  76 ;  Vam,aAiken  v.  Van- 
auJceny  11  Johns.  Ch.,  122 ;  Oates  v.  CaldweUy  7  Mass.,  68 ; 
Sumner  v.  WiUiamSy  8  id.,  201.)  A  contract  cannot  rest 
partly  in  writing  and  partly  in  parol.  {Pa/rJchurst  v.  Van 
CorOandty  1  Johns.  Ch.,  273 ;  Norton  v.  Woodruff y  2  Comst., 
163.)  The  ascertainment  of  the  amount  of  the  defendant's 
liability  by  arbitration  is  a  condition  precedent  of  the 
defendant's  obligation  of  payment.  {Horton  v.  Sayery  4 
Hurlst.  &  Nor.,  642,  op.  p.  651 ;  SooU  v.  Avery y  5  H.  of  L. 
Cas.,  811,  opinion  Ld.  Chan.  Ckanwokth;  Milnea  v.  Geryy 
14  Yes.,  140,  opinion  of  Master  of  the  Rolls ;  Story's  Eq. 
Jut.,  §  29,  pp.  261,  716,  717;  WiUiard's  Eq.  Jur.,  490; 
Brown  v.  Smithy  10  Paige,  200 ;  Walrath  v.  Handy y  24 
How.,  353 ;  Code,  §  148 ;  Hatch  v.  Cooky  4  J.  Ch.  R.,  559  ; 
Kemp%haU  v.  Stone^  6  id.,  193 ;  Morse  v.  Elmandorfy  11 
Paige,  277 ;  Lynch  v.  Wiaiardy  6  J.  Ch.  R.,  342.)  Plaintiffs 
could  only  be  relieved  from  the  performance  of  such  condi- 
tion precedent  by  absolute  refusal  to  proceed  with  the  arbi- 
tration, or  such  misconduct  as  would  amount  to  a  frauduldtit 
evasion  of  it  on  the  part  of  defendant.  {Scott  v.  Corporoition 
of  Limrpooly  3  De  Gex  &  Jones,  334;  2  Story's  Eq.  Jur., 
§  1457  a)  The  referee's  finding  as  to  cost  of  transportation 
is  contrary  to  the  evidence,  and  is  error  of  law.  (^Putnam  v. 
SicKSLfi — Vol.  V.        33 
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BvhbeU,  42  N.  Y.,  106 ;  Austin  v.  JIT.  J.  Skamboat  Co.y  43 
id.,  75.) 

Allen,  J.  It  appears  to  be  well  settled  by  authority  that 
an  agreement  to  refer  all  matters  of  difference  or  dis- 
pute that  may  arise  to  arbitration,  will  not  oust  a  court  of 
law  or  equity  of  jurisdiction.  The  reason  of  the  rule  is  by 
some  traced  to  the  jealousy  of  tlie  courts,  and  a  desire  to 
repress  all  attempts  to  encroach  on  the  exclusiveness  of  their 
jurisdiction ;  and  by  others  to  an  aversion  of  the  courts,  from 
reasons  of  public  policy,  to  sanction  contracts  by  which  the 
protection  which  the  law  affords  the  individual  citizens  is 
renounced.  An  agreement  of  this  character  induced  by  fraud, 
or  overreaching,  or  entered  into  unadvisedly  through  igno- 
rance, folly  or  undue  pressure,  might  well  be  refused  a  spe- 
cific performance,  or  disregarded  when  set  up  as  a  defence  to 
an  action. 

But  when  the  parties  stand  upon  an  equal  footing,  and 
intelligently  and  deliberately,  in  making  their  executory  con- 
tracts, provide  for  an  amicable  adjustment  of  any  difference 
that  may  arise,  either  by  arbitration  or  otherwise,  it  is  not 
easy  to  assign  at  this  day  any  good  reason  why  the  contract 
should  not  stand,  and  the  parties  made  to  abide  by  it,  and 
the  judgment  of  the  tribunal  of  their  choice.  Were  the 
question  res  navay  I  apprehend  that  a  party  would  not  now 
be  permitted,  in  the  absence  of  fraud  or  some  peculiar  cir- 
cumstances entitling  him  to  relief,  to  repudiate  his  agreement 
to  submit  to  arbitration,  and  seek  a  remedy  at  law,  when 
his  adversary  had  not  refused  to  arbitrate,  or  in  any  way 
obstructed  or  hindered  the  arbitration  agreed  upon.  But  the 
rule  that  a  general  covenant  to  submit  any  differences  that 
may  arise  in  the  performance  of  a  contract,  or  under  an  exe- 
cutory agreement,  is  a  nullity,  is  too  well  established  to  be 
now  questioned ;  and  the  decision  of  the  appeal  of  the  present 
defendant  does  not  make  it  necessary  to  inquire  into  the 
reasons  of  the  rule,  or  question  its  existence.  The  better  way, 
doubtless,  is  to  give  effect  to  contracts,  when  lawful  in  them- 
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jaelyesy  according  to  their  terms  and  the  intent  of  the  parties ; 
and  any  departure  from  this  principle  is  an  anomaly  in  the 
law,  not  to  be  extended  or  applied  to  new  cases  unless  they 
eome  within  the  letter  and  spirit  of  the  decisions  already 
made.  The  tendency  of  the  more  recent  decisions  is  to  nar- 
row rather  than  enlarge  the  operation  and  effect  of  prior 
decisions,  limiting  the  power  of  contracting  parties  to  provide 
a  tribunal  for  the  adjustment  of  possible  differences,  without 
a  resort  to  courts  of  law ;  and  the  rule  is  essentially  modified 
and  qualified. 

The  agreement,  which  is  the  subject-matter  of  litigation  in 
this  action,  was  carefully  prepared  by  astute  counsel,  and  the 
contracting  parties  themselves  were  intelligent,  shrewd  and 
practical  business  men  of  large  experience ;  and  no  injustice, 
therefore,  will  be  done  to  either  by  interpreting  the  instru- 
ment, and  every  part  of  it,  by  the  ordinary  rules  for  the  inter- 
pretation of  written  instruments.  It  may  be  assumed  that 
every  provision  which  was  essential  to  protect  the  interests  of 
either,  and  give  effect  to  the  actual  intention  of  both  was 
inserted  in  words  well  chosen  to  give  dear  and  distinct 
expression  to  the  views  of  the  parties,  and  exclude  every  con- 
struction inconsistent  with  such  intention  or  the  agreement 
as  actually  made. 

The  plaintiffs,  under  the  agreement,  secured  to  themselves 
the  right  to  certain  tolls  absolutely  for  the  use  of  their  canal, 
to  be  ascertained  from  year  to  year  in  the  manner  and  by  the 
rules  prescribed.  Although  they  were  not  fixed  and  certain 
in  amount,  they  were  capable  of  being  ascertained  and  made 
certain.  An  enlargement  of  the  canal  was  contemplated, 
which  it  was  supposed  would  inure  to  the  benefit  of  the 
defendant  by  reducing  the  actual  cost  of  transportation,  and 
entitle  the  plaintiffs,  under  the  arrangement  and  the  terms 
of  the  agreement,  to  additional  toll.  But  the  amount  of  the 
toll  to  which  the  plaintiffs  should  be  entitled,  in  addition  to 
the  toll  as  agreed  upon,  could  not  then  be  determined ;  and 
hence  a  provision  was  necessary  for  the  ascertainment  and 
adjustment  of  this  additional  toll  when  the  right  to  it  should 
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accrae:  The  parts  of  the  agreement  relating  to  this  additional 
toll  are  separate  and  independent  of  every  other  part  of  the 
instrument,  and  are  complete  and  perfect  by  themselves  as 
an  agreement  by  which  the  plaintiffs  should  be  entitled,  in 
the  contingency  named,  to  charge  and  collect  the  contemplated 
additional  toll.  Every  part  of  the  agreement,  as  to  this  addi- 
tional toll,  should  be  read  as  one  instrument  and  one  agree- 
ment. Ko  part  of  it  is  collateral  to  and  independent  of  any 
other  part  of  it,  and  effect  cannot  be  given  to  any  one  pro- 
vision or  paragraph,  except  in  reference  to  and  as  modified  by 
the  other  parts  of  the  agreement  relating  to  the  same  subject- 
matter.  This  is  a  leading  canon  in  the  interpretation  of  all 
covenants  and  written  instruments. 

The  plaintiffs  were  secured  the  right  to  "  charge  and  col- 
lect" toll  on  the  defendant's  coal;  and  it  may  be  conceded 
the  defendant  undertook  to  pay,  in  addition  to  the  toll 
before  then  chargeable,  at  a  rate  to  he  established  after  the 
canal  enlargement  should  be  completed  in  the  manner  parti- 
cularly prescribed,  and  an  arbitration  was  the  final  resort 
agreed  upon  to  establish  the  rate  and  amount  of  toll,  in  case  the 
contracting  parties  should  not  be  able  to  agree,  and  the  decision 
of  the  arbitrators  was  to  be  final  in  the  premises.  Both  par- 
ties were  to  be  concluded  by  it  as  to  the  amount  or  rate  of 
toll  which  the  one  might  exact  and  the  other  be  compelled  to 
pay.  The  manner  by  which  the  rate  of  toll  was  to  be  estab- 
lished was  by  the  agreement  of  the  parties,  or,  that  failing,, 
by  arbitration.  No  other  mode  or  manner  was  thought  of  or 
prescribed;  and  this  manner  being  prescribed  necessarily 
excludes  every  other  method,  as  clearly  and  effectually  as  if 
the  parties  had  said  in  terms  that  the  rate  should  not  be 
established  by  a  resort  to  the  courts  or  in  any  other  manner, 
except  by  the  parties,  or,  in  case  of  their  disagreement,  by 
disinterested  persons  to  be  chosen  for  that  purpose.  JEix^res- 
sio  uniua  est  exclv^io  alterivs.  The  parties  have  agreed  to  a 
rate  "  to  be  established  in  manner  following ;"  and  it  would 
have  added  nothing  to  the  legal  effect  to  have  added  in  terms 
that  it  should  not  be  otherwise  established,  and  excluded  in 
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words  the  interposition  of  the  courts.  It  is  true  the  data 
from  which  and  the  rule  and  method  of  computation  and 
calculation  by  which  the  additional  rate  was  to  be  ascertained 
and  adjusted  is  prescribed  for  the  government  of  the  parties, 
or  those  who,  in  their  stead  and  as  arbitrators  or  umpires, 
should  act  under  this  part  of  the  agreement.  That  is,  doubt- 
less, a  part  of  the  process  or  formula  for  establishing  the 
additional  rate ;  but  that  alone  did  not  and  could  not  deter- 
mine the  rate.  Action  was  to  be  had  by  the  agents  provided 
for,  in  conformity  to  and  under  the  prescribed  rule,  and  the 
Tncmner  of  establishing  the  additional  rate  of  toll  was  by  the 
selection  of  the  arbitrators,  and  their  proceeding  to  ascertain 
the  facts,  and  make  the  necessary  estimates  and  the  resulting 
calculations  and  computations. 

Should  the  "manner  following"  receive  a  more  restricted 
interpretation,  and  be  regarded  as  strictly  and  literally 
referring  to  the  rule  given  for  estimating  or  ascertaining  the 
reduction  in  the  cost  of  transportation  produced  by  the 
enlargement,  and  by  no  other  cause,  the  fact  still  remains 
that  the  right  of  the  plaintiffs  is  only  to  an  additional  rate  of 
toll  "to  be  established;"  and  the  agreement  prescribes  the 
rule  and  designates  the  means  and  agency  by  which  the  addi- 
tional toll  is  to  be  computed  and  estimated,  and  thus  "  estab- 
lished." The  right  of  the  plaintiffs  to  demand,  and  the  obli- 
gation of  the  defendant  to  pay  additional  toll  is  restricted  to 
the  rate  to  be  established  pursuant  to  the  agreement.  The 
extent  of  the  duty  and  the  right  were  to  be  measured  by  the 
judgment  and  decision  of  the  arbitrators,  and  not  otherwise. 
The  clear  and  plain  intent  of  the  parties  was  that  the  addi- 
tional rate  of  toll  should  "be  established,"  as  preliminary 
to  the  right  of  the  plaintiffs  to  charge  and  collect,  and  a  for- 
mula was  given  by  which  it  was  contemplated  that  the  parties 
would  be  able  to  agree  upon  the  rate  to  be  paid ;  but  they 
also  provided  for  the  contingency  of  a  disagreement  in  respect 
to  the  principal  facts  and  estimates,  upon  the  basis  of  which 
the  additional  toll  was  to  be  computed  and  established,  and 
which,  being  ascertained,  the  rate  of  toll  would  be  arrived  at 
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by  a  simple  arithmetical  computation.  The  process  by  which 
the  additional  rate  of  toll  was  to  be  established  was  by  ascer- 
taining or  estimating  the  cost  of  transportation  prior  to  the 
enlargement,  and  the  cost  of  transportation  after  the  enlarge- 
ment, and  the  amount  of  the  reduction  which  should  be  pro- 
duced by  the  enlargement,  and  by  no  other  cause ;  and  the 
one-half  of  the  latter  sum  was  agreed  upon  as  the  additional 
toll  to  be  "  thereafter  permanently  charged."  If  the  managers 
should  not  be  able  to  agree  as  to  the  amount  of  the  reduction 
in  the  cost  of  transportation,  and  in  the  portion  of  such  reduc- 
tion which  should  be  produced  by  the  said  enlargement, 
"  the  questions  between  them  in  respect  thereto  "  were  to  be 
submitted  to  arbitration.  Now  while  it  is  true  that  the  par- 
ties have  not  in  toiidem  verbis  agreed  that  the  additional  rate 
of  toll  to  be  exacted  shall  be  established  by  arbitrators,  they 
haye,  in  substance  and  effect,  done  so,  by  providing  that  in 
cade  of  difference  between  the  contracting  parties  the  arbi- 
trators shall  determine  and  establish  an  amount,  which, 
divided  by  two,  will  give  the  additional  rate  of  toll  intended 
to  be  established. 

The  amount  of  reduction  produced  solely  by  the  enlarge- 
ment of  the  canal  was  to  be  determined  by  arbitration,  and 
the  parties  agreed  that  the  one-half  of  that  sum  should  be  the 
additional  rate.  This  was,  in  substance  and  effect,  a  pro- 
^dsion  for  establishing  the  rate  of  toll  to  be  charged  and  col- 
lected, in  case  of  a  difference  between  the  parties,  and  equiva- 
lent to  an  agreement  in  words  that,  in  case  the  parties  should 
differ,  arbitrators  should  be  chosen  who  should,  by  the  rules 
and  formula  prescribed,  establish  and  determine  the  rate  of 
additional  toll,  and  that  their  award  should  be  final.  The 
subject-matter  in  view  was  peculiarly  fit  and  proper  for  sub- 
mission to  the  arbitrament  of  experts  and  practical  business 
men  rather  than  courts  and  juries ;  and  the  manner  agreed 
upon  was  a  provident  and  reasonable  provision  for  the 
adjustment  of  rights  and  differences,  which,  in  their  nature, 
could  not  be  as  well  or  satisfactorily  settled  and  determined 
in  any  other  way.    The  relation  of  the  parties  to  each  other 
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and  the  character  and  extent  of  the  business  contemplated 
under  the  contract  called  for  an  amicable  and  speedy  adjust- 
ment of  the  rate  of  toll,  and  the  charges  which  should  be 
imposed  upon  the  property  of  one  for  the  benefit  of  the 
other.  Neither  party  contemplated  the  possibility  of,  or 
would  have  agreed  to  a  rate  of  toll  to  be  determined  by  a 
jury  in  an  action  which  the  plaintiffs  might  bring  for  the 
recovery  of  the  toll  upon  the  first  cargo  of  coal  that  might 
pass  through  the  canal  after  the  enlargement.  The  right  to 
the  additional  toll  was  given  by  the  agreement,  and  could  be 
enforced  either  by  detention  of  the  boat  and  cargo  or  by 
action;  but  the  amount  and  measure  of  such  additional  toll 
was  to  be  determined  by  arbitration,  and  as  prescribed  in  the 
agreement 

The  defendant  only  undertook  to  pay  such  rate  of  toll  as 
should  be  established,  as  prescribed  in  the  instrument,  and  can- 
not be  compelled  to  acquiesce  in  the  determination  in  any 
other  manner,  and  until  a  rate  is  established,  no  liability  is 
incurred  under  the  contract  or  right  of  action  given.  This' 
mode  of  adjustment  and  settlement  of  the  rate  is  a  part  of  the  . 
agreement  for  the  additional  toll,  and  modifies  and  qualifies 
the  reservation  of  the  right  so  that  the  right  does  not  attach 
until  the  same  is  established.  The  determiuatioEL  and  adjust- 
ment is  a  condition  precedent  to  the  right  to  demand  and 
receive  the  toll,  and  no  action  wiU  lie  until  the  condition  has 
been  performed.  Whether,  when  established,  it  would  retroact 
and  give  a  right  to  the  additional  toll  from  the  time  of  the 
completion  of  the  enlargement  need  not  be  considered. 
Neither  need  the*  effect  of  a  refusal  of  the  defendant  to  arbi- 
trate nor  any  act  on  its  part  hindering  and  obstructing  an 
arbitration  be  considered  as  the  omission  to  arbitrate,  and  the 
&ilnre  to  establish  the  additional  rate  of  toll  according  to  the 
terms  of  the  agreement  was  not  caused  by  the  defendant. 
The  plaintiffs  seek  without  any  valid  reason,  so  far  as  appears 
by  the  case,  to  enforce  the  payment  of  an  additional  toll  not 
established  in  the  manner,  and  by  the  agents  agreed  upon, 
but  by  another  tribunal.    The  defendant  may  well  say  that 
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is  not  the  measure  of  liability  to  which  it  assented.  Thus 
understood  and  interpreted,  the  case  is  not  within  the  rule 
which  nullifies  contracts  ousting  the  courts  of  their  jurisdic- 
tion, but  is  within  another  rule  equally  well  established  by 
authority,  and  founded  in  good  reason,  that  a  person  may 
covenant  that  no  right  of  action  shall  accrue  till  a  third  person 
has  determined  any  differences  that  may  arise  between  the 
parties  to  the  covenant  or  determined  the  measure  of  the 
liability  of  the  covenantor,  and  the  amount  to  which  the  cove- 
nantee shall  be  entitled. 

The  decisions  of  the  courts  of  this  state  are  to  this  effect, 
and  are  authoritative,  and  would  be  obligatory  upon  us  even 
if  they  were  not  as  well  grounded  in  principle  as  they  are. 
The  principle  was  recognized  by  the  chancellor  and  Senator 
Tracy  in  Del,  and  Bud.  Ccmal  Co.  v.  Dvhois  (15  W.  R,  87), 
although  not  applied  for  the  reason  that  the  contract  by 
which,  among  other  things,  it  was  referred  to  the  engineer  of 
the  plaintiffs  to  estimate  the  amount  and  value  of  the  work, 
and  also  to  determine  every  other  question  necessary  for  the 
adjustment  and  final  settlement  of  the  contract,  had  been 
rescinded.  In  Butler  v.  Dunccm  (24  W.  R.,  447),  the  plain- 
tiff had  covenanted  to  do  certain  work  to  the  satisfaction  of 
third  persons,  and  a  declaration  not  averring  that  the  work 
had  been  done  to  the  satisfaction  of  the  arbiters,  was  held  bad 
on  demurrer.  To  the  same  effect  is  Smith  v.  Briggs  (3 
Denio,  73),  where  the  contract  of  the  defendants  was  to  pay 
the  plaintiff,  a  builder,  when  he  should  receive  the  certificate 
of  the  architect  that  the  work  was  finished  according  to  the  con- 
tract. Sviitii  V.  Brady  (17  N.  Y.,  173)  reaffirms  the  doctrine 
in  a  like  case.  A  provision  in  a  contract  that  the  work  under  a 
contract  with  a  railroad  company  should  be  executed  under  the 
direction  of  an  engineer  of  the  company,  "  by  whose  measure- 
ments and  calculations  the  qualities  and  amounts  of  the  seve- 
ral kinds  of  work  performed  "  should  be  detennined,  and  that 
his  decision  should  be  final,  was  held  to  be*free  of  any  legal 
objection,  and  obligatory  upon  the  parties  according  to  its 
terms.    {McMahon  v.  N.  T.  <&  Brie  B.  B.  Co.,  20  N.  T., 
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463.)  The  case  at  bar  is  not  distinguishable  in  principle 
firom  those  cited.  It  is  not  material  whether  the  arbiters  are 
to  determine  that  a  contract  has  been  performed  to  their 
^'  satisfaction^'  or  '^  according  to  the  specificatioi^  annexed  to 
the  contract,"  or  determine  the  quality  of  the  work,  and 
^^  measure  and  calculate  the  quantity  and  amount  of  the  seve- 
ral kinds  of  work,"  or  to  compute  and  estimate  the  rate  off 
toll  to  be  paid,  or  the  measure  and  value  of  any  other  thing, ' 
a^  a  condition  precedent  to  a  right  of  action  for  either.  The 
parties  in  this,  as  in  the  cases  referred  to,  have  agreed  that 
the  decision  of  the  arbiters  shall  be  final  and  obligatory. 

Burst  V.  Litchfield  (39  N.  Y.,  377)  was  decided  by  the  first 
paragraph  in  the  opinion  of  the  learned  judge  giving  the  judg- 
ment, and  on  the  ground  that  the  refet'ee  had  foimd  as  a  fact, 
which  finding  was  conclusive  on  this  court,  that  no  question 
ever  arose  under  the  contract  between  the  parties  in  relation 
to  the  value  of  the  work,  and  that  therefore  there  was  noth- 
ing to  submit  under  the  submission  claim.  What  is  said, 
therefore,  as  to  the  validity  of  the  clause  is  obiter^  and  can 
hardly  be  regarded  as  authoritative,  or  as  the  judgment  of 
the  court.  Whether  the  determination  of  the  amount  and 
value  of  the  work  is  a  condition.precedent  to  a  right  of  action, 
depends  entirely  upon  the  interpretation  of  the  whole  con- 
tract It  may  have  been,  in  the  case  last  cited,  an  independ- 
ent covenant,  and  collateral  to  the  other  undertakings  of  the 
other  parties.  But  the  opinion  is  subject  to  the  criticism,  that 
its  learned  author  does  not  discriminate  between  covenants 
ousting  courts  of  their  jurisdiction,  and  those  merely  provid- 
ing for  adjustments  of  certain  disputes,  or  the  ascertainment 
of  values  or  quantities  as  preliminary  to  the  existence  of  a 
cause  of  action,  and  a  right  to  resort  to  the  courts. 

Wood  V.  Lafayette  (^  N.  Y,  484)  was  well  decided,  merely 
reaffirming,  so  far  as  the  questions  presented  by  this  appeal 
are  concerned,  that  the  power  of  an  arbitrator  is  revocable. 
That  was  the  question  also  in  Smith  v.  Compton  (20  Barb., 
262). 

The  agreement  before  the  court  in  Huggari  v.  Morgan  (1 
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Selden,  422)  was  that  all  dispntes  which  should  arise  should 
be  settled  forthwith  by  arbitration,  and  therefore,  if  valid, 
would  have  ousted  the  courts  of  all  jurisdictioo,  and.  within 
the  settled  rule,  was  held  no  bar  to  an  action,  tlie  agreement 
to  arbitrate  only  entitling  the  party  to  damages.  These  are  all 
the  cases  from  our  own  courts  that  need  be  referred  to.  The 
distinction  between  the  two  classes  of  cases  is  marked  and 
well  defined.  In  one  class  the  parties  undertake  by  an  inde- 
j  pendent  covenant  or  agreement  to  provide  for  an  adjustment 
'  and  settlement  of  all  dispates  and  differences  by  arbitration, 
to  the  exclusion  of  the  courts,  and  in  the  other  they  merely, 
by  the  same  agreement  which  creates  the  liability  and  gives 
the  right,  qualify  the  right  by  pi*oviding  that  before,  a  right 
of  action  shall  accrue  certain  facts  shall  be  determined  or 
amounts  and  values  ascertained,  and  this  is  made  a  condition 
precedent  ieither  in  terms  or  by  necessary  implication. 

This  case  is  within  the  latter  class,  and  the  condition  being 
lawful,  the  courts  have  never  hesitated  to  give  full  effect  to  it. 
The  cases  of  EiU  v.  HoUister  (1  Wils.,  129) ;  Thompson  v. 
Chamock  (8  T.  R,  139) ;  Barton  v.  Smoyer  (4  H.  &  N.,  643) ; 
Gray  v.  Wilson  (4  Watts.,  39) ;  MitoheU  v.  Harris  (  2  Vesey, 
129) ;  Eoper  v.  Ikndon  (1  EUiSj.  [Q.  B.]  825),  and  the  other  SI-  V^ 
cases  cited  and  relied  upon  by  tne  plaintiffs,  belong  to  the 
first  class,  and  involved  the  validity  of  covenants  which 
deprived  the  parties  of  the  protection  of  the  courts  and 
ousted  the  courts  of  all  jurisdiction.  In  none  is  the  rule  as 
qualified  by  the  other  class  of  cases  questioned,  and  in  some 
it  is  referred  to  with  approval.  The  reports  abound  in  cases 
in  which  the  principle  has  been  af&rmed  and  applied.  (See 
Herrick  v.  Belknap^  27  Vermont,  673.)  In  United  StcUes  v. 
Robeson  (9  Peters,  319),  it  was  held  that  when  the  parties  in 
the  contract  fix  on  a  certain  mode  by  which  the  amount  to  be 
paid  shall  be  ascertained,  the  party  that  seeks  the  enforcement 
of  the  agreement  must  show  that  he  has  done  everything 
on  his  part  which  could  be  done  to  carry  it  into  effect ;  that 
he  cannot  compel  the  payment  of  the  amount  claimed  unless 
he  shall  procure  the  kind  of  evidence  required  by  the  contract, 
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or  Bhow  that,  by  time  or  accident,  he  is  unable  to  do  so. 
Judge  Storj,  in  his  work  on  Equity  Jurisprudence,  §  1457  a^ 
thus  states  the  rule :  ^^  But  under  a  contract  to  pay  the  cove- 
nantee such  damages  in  a  certain  contingency  as  a  third  person 
shall  award,  there  is,  in  the  absence  of  fraud,  no  cause  of  action 
either  at  law  or  in  equity,  unless  the  award  is  made,"  citing 
Herrick  v.  Belknap  (*wpra),  and  SooU  v.  Corporation  of  Lm- 
erpool  (3  De  Gex  &  J.,  334),  as  authorities.  ScoU  v.  Liver- 
'pool  was  the  case  of  a  contract  for  work,  containing  a  provi- 
sion for  putting  an  end  to  the  contract  by  the  employer  in  a 
certain  contingency,  and  that  in  such  case  they  should  pay  the 
contractor  such  sum  as  the  engineers  should  determine  had 
been  reasonably  earned,  and  it  was  held  that,  in  the  absence 
of  fraud  or  collusion,  no  action  could  be  maintained,  ujitil 
after  an  award  was  made.  Here  the  contract  is  to  pay 
an  additional  rate  of  toll  to  be  established  by  arbitrators  to 
be  chosen.    And  see  Brown  v.  OverJmry  (11  Exch.,  715). 

SooU  V.  Avery  (5  H.  of  Lords  Cases,  811)  is  in  principle  on 
all  fours  with  the  case  at  bar,  and,  unless  we  are  prepared  to  over- 
rule or  disregard  it,  is  decisive.  That  was  an  action  on  poli- 
cies of  insurance,  one  of  the  conditions  of  which  was  that  the 
sum  to  be  paid  for  loss  should,  in  the  first  instance,  be  ascer- 
tained by  the  committee,  but  if  a  difference  arose  between  the 
insured  and  the  committee,  the  difference  was  to  be  referred 
to  arbitration  in  a  way  pointed  out  by  the  conditions, 
with  a  proviso  that  no  one  who  reiused  to  accept  the  amount 
settled  by  the  committee,  should  be  entitled  to  maintain  an 
action  at  law  or  suit  in  equity  on  his  policy  until  the  matter 
had  been  decided  by  arbitration,  and  then  only  for  such  sum 
as  the  arbitrators  should  award.  It  was  held  that  these  con- 
ditions were  lawful,  and  that  till  the  award  was  made  no  action 
was  maintainable.  The  House  of  Lords  affirmed  the  judg- 
ment of  the  Court  of  Exchequer  Chamber,  reversing  that  of 
the  Court  of  Exchequer.  There,  as  in  this  case,  in  the  lan- 
guage of  Lord  Campbell,  the  rules  and  regulations  for  ascer- 
taining the  amount  to  be  paid  made  part  of  the  contract,  and 
it  is  not  material  that  there  the  contract  was  express  that  no 
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action  should  be  bronght  until  after  the  award,  while  in  the 
contract  before  us  it  is  implied.  It  is  not  necessary  that  it 
should  be  put  in  the  technical  form  of  a  "  condition  prece- 
dent," and  the  courts  will  give  eflfect  to  the  real  intention  of 
the  parties,  as  clearly  indicated  by  the  agreement.  (See  Ame- 
rican note  to  Bra/unstem  v.  Accidental  Death  Ina.  Co.^  1  Best 
j&  Smith,  101  Eng.  Com.  Law  E.,  783.)    When,  as  here,  the 

;reement  is  that  the  covenanter  shall  pay  such  sum,  and  only. 
Isuch  sum,  as  shall  be  determined  by  arbitrators,  the  procuring 
'an  award  is  as  clearly  a  condition  precedent  to  an  action,  as  if 
the  parties  had  added,  ^^  and  no  action  shall  be  maintainable 
until  after  the  award  of  the  arbitrators."  Such  a  clause  would 
be  surplusage,  and  its  insertion  a  work  of  supererogation.  Mr. 
Justice  Ceowder,  in  making  response  to  the  question  pro- 
pounded by  the  lords  to  the  judges,  in  Scott  v.  Avery ^  thus 
states  the  question  and  the  answer  to  it :  ^'  Can  a  shipowner 
and  an  insurer  enter  into  a  valid  agreement  that  the  ship- 
owner shall  pay  down  a  given  sum,  and  that  in  consideration 
of  such  payment  the  insurer  upon  the  loss  of  a  given  ship 
shall  pay  to  the  said  owner,  not  the  amount  of  the  loss  sus- 
tained by  her  through  the  perils  of  the  sea,  but  only  such  sum 
of  money  as  shall  be  settled  and  ascertained  by  arbitration. 
I  am  not  aware  of  any  legal  objection  to  such  a  contract, 
whatever  may  be  thought  of  its  prudence.  And  I  think  the 
effect  of  such  a  contract  is,  that  no  action  lies  for  the  breach 
of  it,  until  the  same  has  been  ascertained  by  arbitration." 
The  judge  lays  no  stress  upon  the  form  of  the  contract,  but 
regards  the  provision  for  determining  the  amount  to  be  paid 
by  arbitration  as  in  legal  effect  postponing  the  right  of  action 
until  after  the  award  is  made. 

The  lord  chancellor  (Ceanwoeth),  in  assigning  his  reasons 
for  an  affirmance  of  the  judgment  of  the  Court  of  Exchequer 
Chamber,  says :  "  That  the  meaning  of  the  parties,  therefore, 
was  that  the  sum  to  be  recovered  should  be  only  such  sum  as, 
if  not  agreed  upon  in  the  first  instance  between  the  commit- 
tee and  the  suffering  member,  should  be  decided  by  arbitra- 
tion, and  no  other,  should  be  thesum  to  be  recovered,  appears 
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to  me  to  be  clear  beyond  all  possibility  of  controversy.  And 
if  that  was  their  meaning,  the  circumstance  that  they  have 
not  stated  that  meaning  in  the  clearest  terms,  or  in  the  most 
artistic  form,  is  a  matter  utterly  immaterial.  What  the  court 
below  had  to  do  was  to  ascertain  what  was  the  meaning  of 
the  parties,  as  deduced  from  the  language  they  have  used.'' 

The  intention  of  the  parties,  as  deducible  from  the  contract, 
in  his  opinion  was,  "  that  the  right  of  action  should  be  not 
for  what  a  jury  should  say  was  the  amount  of  the  loss,  but 
for  what  the  persons  designated  in  that  particular  form  of 
agreement  should  so  say."  Although  the  judges  responding 
to  the  lords  differed  in  opinion,  there  does  not  appear  to  have 
been  any  dissent  from  the  judgment  in  the  House  of  Lords  by 
those  taking  part  in  the  decision.  {Braunstein  v.  Accidental 
Death  Ins.  Oo.y  eiipra  /  Tredmam  v.  Holmany  1  Hurls.  & 
Colt.,  72,  followed  Soott  v.  Avery.)  In  Braunstein's  case  the 
policy  did  not,  in  terms,  declare  that  the  award  of  arbitrators 
should  be  a  condition  precedent  to  the  bringing  of  an  action. 
The  condition  was  to  the  effect  that,  in  case  of  difference  of 
opinion  as  to  the  amount  of  compensation,  the  question  should 
be  referred  to  arbitration,  and  the  award  made  should  be 
taken  as  a  full  settlement  of  the  question,  and  the  legal  effect 
was  to  prohibit  an  action  until  the  amount  was  determined 
by -the  award.  The  court  held  that  the  parties  had  used 
suflScient  words  to  make  the  reference  to  arbitration  a  condi- 
tion precedent.  The  defendant  has,  in  substance,  cove- 
nanted to  pay  additional  toll  at  such  rate  as  should  be  estab- 
lished by  the  parties,  or,  in  case  of  their  disagreement,  by 
arbitrators  to  be  selected  for  that  purpose,  and  neither  party 
has  agreed  to  acquiesce  in  a  rate  of  toll  to  be  established  by 
any  other  tribunal.  As  before  suggested,  while  the  arbitra- 
tors are  not  required,  in  terms,  to  halve  the  sum  estimated 
as  the  reduction  in  the  cost  of  transportation,  produced 
solely  by  the  enlargement  of  the  canal,  and  in  form  award 
the  qnotieht  to  be  the  additional  rate  of  toll  thereafter  to  be 
charged,  it  is  declared  and  agreed  that  they  shall  ascertain 
and  determine  the  reduction  of  the  cost  thus  produced,  and 
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that  one-half  of  the  redaction  thns  aecertained  shall  be  the 
additional  toll.  In  Bubstance,  therefore,  the  arbitrators  ar^ 
to  establish  the  toll,  Id  oertum  est  quod  cerium,  reddi  potest. 
Every  essential  fact  was  to  be  settled  by  arbitration  in  case  of 
a  difference  of  opinion,  and  the  award  of  the  arbitrators  would 
have  been  a  substantial  establishment  of  the  additional  rate  of 
toll,  and  sach  was  clearly  the  intent  and  meaning  of  the  parties. 
It  is  the  toll  which  should  be  established  in  this  particular  man- 
ner and  none  other  that  the  plaintiffs  are  authorized  to  charge 
and  collect  either  by  distress  or  action ;  and  this,  and  this  only,  is 
the  toll  which  the  defendant  has  undertaken  to  pay.  The  boats 
of  the  defendant  could  not  be  detained  or  its  coal  seited  for  the 
collection  of  the  toll,  without  the  amount  was  established, 
that  is,  ascertained  and  made  certain.  (Penn,  Choi  Co.  v. 
Del.  ds  Hud.  Canal  Co.,  40  N.  Y.,  72.)  The  defendant 
oould  not  be  put  in  default  for  non-payment  of  the  toll  until, 
in  like  manner,  the  amount  payable  was  ascertained  and 
established,  and  no  action  is  maintainable  nntil  after  de&ult. 
When  the  right  to  the  additional  toll  became  perfect  the 
plaintiffis  had  the  right  of  distress  or  a  right  of  action.  The 
remedies  were  concurrent,  and  under  the  agreement  the 
right  was  not.  perfect  until  the  rate  was  established.  The 
defendant  had  not  agreed  to  pay  a  reasonable  toll.  Had  that 
been  the  contract,  a  right  of  action  might  accrue,  although 
the  right  of  distress  might  not  exist  for  want  of  certainty  as 
to  the  amount  payable.  But  the  parties  did  not  intend  to 
leave  the  amount  uncertain,  and  have  agreed  in  what  man- 
ner and  by  whom  the  amount  should  be  determined,  and  the 
intent  is  clearly  manifested  from  the  terms  used,  and  the  con- 
struction of  the  contract  to  make  the  award  a  condition  pre- 
cedent to  the  right  of  action  for  the  additional  toll.  This  is 
an  especially  reasonable  provision  in  this  contract,  as  before 
suggested.  And  again,  the  defendant  was  not  bound  to 
send  a  ton  of  coal  over  the  plaintiffs'  canal,  and  it  was  right 
and  proper  therefore  that  the  toll  to  be  exacted  and  collected 
sliould  be  known,  even  in  advance  of  its  actual  imposition, 
that  they  might  elect  whether  to  send  coal  to  market  by  that 
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route.     {Hudson  Oanal  Co.  v.  Perm.  Coal  Co.,  8  Wallace, 

a76.) 

Tnere  is  another  objection  equally  fatal  to  the  plaintiffs' 

action.  As  it  is  elaborately  considered  by  Judge  Pegkhah 
in  the  court  below,  a  very  brief  statement  of  it  here  is  all 
that  is  necessary.  In  adjusting  and  establishing  the  rate  of 
toll  to  be  paid  upon  the  coal  transported  upon  the  plaintiffs' 
canal,  prior  to  the  completion  of  the  enlargement,  the  parties 
had  in  view  and  estimated  the  actual  cost,  to  the  defendant, 
of  the  mining  and  carrying  its  coal  to  its  place  of  deposit 
at  or  near  the  terminus  of  the  plaintifib'  canal  on  the  Hudson 
river,  and  one-haK  of  the  difference  between  this  amount  and 
the  price  at  which  sales  of  coal  were  made  to  be  ascertained 
as  particularly  prescribed  from  year  to  year,  was  agreed  upon 
as  the  rate  of  toll  prior  to  the  enlargement.  The  toll  to  be 
paid  to  the  plaintiffs  was  to  be  a  specified  portion  of  the  price 
at  which  coal  should  be  sold  in  excess  of  such  cost.  This  was 
the  profit  upon  the  sale  of  the  coal  at  Bondout  which  would 
be  realized,  estimating  the  actual  cost  of  the  coal  laid  down 
at  that^int  at  two  doUars  and  fifty  cents  per  ton.  £ut  in 
all  the  negotiations  and  estimates  upon  which  the  negotia- 
tions were  based  and  the  final  agreement  made,  the  parties 
had  in  view  the  actual  cost  to  the  defendant  of  placing  its 
coal  at  Eondout, 

The  defendant  was  protected  against  loss  under  this 
arrangement,  resulting  from  an  increase  in  the  cost  of  transpor- 
tation, or  other  increase  in  its  expenditures  in  the  business, 
from  any  cause,  by  the  fiict  that  it  was  not  under  obligations 
to  send  a  ton  of  coal  over  the  canal.  If,  by  reason  of  an  increase 
in  the  price  of  labor,  the  cost  of  provisions  or  other  cause  it 
should  find  itself  unable  to  lay  its  coal  down  at 
Bondout,  at  a  cost  of  two  dollars  and  fifty  cents  per  ton, 
it  could  cease  to  send  its  coal  under  the  agreement. 
If  the  language  of  the  agreement  were  less  explicit  than 
it  is,  it  would  be  a  reasonable  and  almost  necessary  inference 
that  the  parties  did  not  intend,  in  providing  for  a  future  pro- 
visional increase  of  toll,  to  depart  from  this  safe  and  certain 


$72    Preset,  etc.,  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.   [Nov., 

Opinion  of  tlie  Court,  per  Allei7,  J. 

basis  of  the  actual  cost  of  the  transportation,  which  was  one 
of  the  items  entering  into  the  cost  to  the  defendant,  of  lay- 
ing its  coal  down  at  tide  water,  and  adopting  the  uncertain, 
visionary  and  chimerical  basis  which  was  adopted  by  the 
referee  in  this  case ;  an  estimate  wanting  every  element  of 
certainty,  in  every  stage  of  its  progress,  and  all  the  parts  that 
went  to  make  up  the  whole ;  an  estimate  that  was  little  bet- 
ter than  a  conjecture,  and  leading  to  results  unjust  in  the 
extreme  to  the  defendant. 

The  direct  effect  of  the  rule  of  interpretation  adopted  by 
the  referee,  as  carried  out  in  his  estimates  and  by  his  report, 
was  to  subvert  the  scheme  of  the  contract  and  destroy  the 
equitable  rule  by  which  the  parties  had  agreed  to  participate 
in  the  proceeds  of  or  profits  upon  the  sale  of  the  defendant's 
coal  at  tide-water,  and  give  to  the  plaintiffs  a  portion  not 
contemplated,  and  to  cast  upon  the  defeildant  the  entire  risk 
of  a  contingent  or  possible  increase  in  the  cost  of  the  service 
to  be  rendered  by  it  in  the  promotion  of  what  may,  under 
the  circumstances,  be  regarded  as  somewhat  in  the  nature  of 
a  joint  adventure  for  the  mutual  benefit  of  each.  It  would 
require  positive  and  explicit  language,  indicating  clearly  an 
intent  thus  to  vary  the  relative  position  of  the  parties  under 
the  contract,  to  justify  an  interpretation  which  would  accom- 
plish such  a  result. 

So  far  from  the  terms  of  the  contract  calling  for  such  a 
construction,  they  do  not,  upon  a  fidr  and  reaaonable  inter- 
pretation, admii  of  it.  The  words  are  well  chosen  to  declare 
a  very  different  meaning,  and  one  more  in  harmony  with  the 
general  purpose  and  intent  of  the  parties.  But  little  will  be 
derived  in  seeking  after  the  meaning  of  the  parties  by  a 
recourse  to  the  technical  meaning  of  the  words  used.  The 
facts  to  be  arrived  at  in  the  process  of  establishing  the  addi- 
tional tolls  were  capable  of  being  certainly  known ;  and  they 
were  of  such  a  character  that  it  was  essential  that  they  should 
be  certainly  known  and  not  conjectured.  Accuracy  in  the 
data  for  the  fixing  the  additional  toll  was  important  to  both 
parties ;  and  it  cannot  be  assumed  that  they  intended  to  sub- 
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fititate  opinion  or  conjectnre  for  positive  and  certain  evidence. 
The  two  fects  to  be  ascertained  were,  first,  the  cost  per  ton  of 
transportation  before  the  enlargement ;  and,  second,  the  cost 
of  transportation  after  the  enla^rgement.  The  cost  of  trans- 
portation at  these  two  periods  was  to  be  ^^ascertained  or 
estimated ;"  the  same  terms  being  employed  as  to  each.  As 
nsed,  the  words  simply  required  the  cost  to  be  made  certain, 
either  by  trial,  examination  or  experiment,  or  by  computa- 
tion or  calculation,  that  way  in  which,  under  the  circumstan- 
ces, the  cost  could  be  most  certainly  known.  But  whatever 
might  be  the  process,  the  actual  cost  was  the  precise  thing  to 
be  ascertained  and  known,  and  not  the  judgment  or  opinion 
of  the  parties,  or  of  the  arbitrators,  as  to  what  the  coal  might 
be  transported  for.  That  which  was  capable  of  being  cer- 
tainly ascertained  was  to  be  ascertained,  and  from  the  best 
and  most  reliable  data.  The  portion  of  the  reduction,  or  the 
actual  cost,  which  should  be  produced  solely  by  the  enlarge^ 
ment  of  the  canal,  was  not  capable  of  being  certainly  ascer- 
tained, and,  therefore,  that  was  to  be  estimated;  that  is, 
determined  by  the  best  judgment  of  those  competent  to  form 
an  opinion.  But  before  there  could  be  occasion  for  an 
opinion  or  action,  under  this  head  of  the  agreement,  a  reduc- 
tion in  the  actual  cost  of  transportation  must  exist ;  and  this 
is  to  be  established  by  ascertaining  the  actual  cost  both  before 
and  after  the  enlargement. 

The  fact  that  there  has  been  no  reduction  in  the  cost  of 
.transportation  since  the  enlargement  cannot  affect  the  reading 
of  the  contract.  The  cost  to  be  ascertained  could  not,  in  the 
nature  of  things,  mean  anything  but  the  actual  expenditure 
or  outlay  in  the  transportation.  Before  the  enlargement  was 
to  be  credited  with  any  result,  or  to  affect  the  tolls,  the  cost 
was  to  be  reduced.  Had  not  the  parties  intended  that  an 
actual  reduction  in  the  cost  of  transportation  should  be  estab- 
lished as  a  condition  precedent  to  the  right  to  increased  tolls, 
they  would  not  have  referred  to  the  cost  of  transportation  at 
either  of  the  periods  referred  to,  as  such  cost  would  have  had 
-no  practical  bearing  upon  the  question  to  be  determined,  or 
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the  rate  of  toll  to  be  paid  on  account  of  the  enlargement. 
The  provision  would  have  been  much  more  simple,  and  would 
have  required  merely  an  estimate  of  the  pecuniary  benefit  to 
the  defendant  of  the  enlargement ;  an  estimate  of  the  saving 
in  expense  to  the  carrier  in  the  enlarged  over  the  smaller 
canal.  But  that  was  not  the  view  or  intent  of  llie  parties 
when  tlie  contract  was  made.  In  the  opinion  of  the  court  it 
is  clearly  deducible  from  the  terms  of  the  contract  that  tlic 
parties  intended  to  entitle  the  plaintiffs  to  demaad  and  collect 
additional  tolls ;  that,  first,  the  cost  of  transportation  upon 
the  canal  should  be  actually  reduced  or  diminished ;  and, 
second,  that  some  part  of  such  reduction  should  be  produced 
by  the  enlargement  and  no  other  cause. 

It  is  conceded  that  there  has  been  in  fact  no  redaction  or 
diminution  in  the  cost  of  transportation  since  the  enlarge- 
ment, but,  on  the  contrary,  the  cost  has  largely  increased.  It 
follows  that  there  is  no  foundation  for  any  claim  to  addi- 
tional toll  under  the   contract. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event 

All  concur,  FsoKHiji,  J.^  not  sitting. 

Gbovbb,  J.,  concurs  on  the  second  ground,  without  express- 
ing an  opinion  on  the  ground  first  considered  by  AuiEK,  J. 

Judgment  reversed. 
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The  Pboflb  bx  bbl.  Edwasd  P.  Uistdebwood,  Appellanlfl^tr. 
Edwabd  S.  Daihell,  Major  and  President  of  a  Court- 
Martial,  ete.,  Bespondent. . 

The  fact  that  courts-martial  were  authorized  by  statute  prior  to  or  soon  after 
the  adoption  of  the  first  Constitution  of  this  State ;  that  when  the  subse- 
quent OonfltituUons  were  firamed  these  tribunals  thus  authorized  wen  in 
the  open  and  continued  exercise  of  their  authority ;  that  when  in  either  of 
the  Constitutions  existing  courts  were  abolished  or  modified,  it  was  done 
by  express  provision,  and  that  there  is  no  provision  in  tenns  modifying 
or  abolishing  courts-martial,  are  evidence  that  no  such  abolition  was 
intended.  The  fact,  therefore,  that  they  are  not  included  in  the  courts 
authorized  to  be  established  by  the  legislature  by  the  provisions  of  the 
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new  jndidaiy  article  adopted  in  1809  (Const,  art  6,  §  19)  does  not  by 
implication  prohibit  their  establishment  Courts-martial  are  also  neces- 
sary incidents  to  the  **  discipline  "  of  the  State  militia  and  the  provision 
of  the  Constitution  reqidring  the  militia  to  be  "  armed  and  disciplined  *' 
(art.  11,  g  1);  also  the  proyision  that  no  person  shall  be  held  to  answer 
for  a  capital  or  othorwiae  infamous  crime  except  on  indictment,  except 
in  cases  of  the  militia,  eta  (art.  1,  §  6),  recognize  their  existence.  They 
are,  therefore,  constitutional. 
The  legislature  has  the  power  to  direct  the  enforcement  of  valid  Judg- 
ments by  imprisonment  in  case  property  cannot  be  found.  The  provi- 
edkm,  therefore,  of  the  Military  Code  of  1870  (g  214,  chap.  81,  Laws  of 
1870),  authorizing  the  arrest  of  a  delinquent  in  case  sufficient  goods  and 
chattels  cannot  be  found  to  satisfy  a  fine  or  penalty  imposed  by  court- 
martial,  is  const! tutionaL 

(Argued  June  11, 1872;  decided  November  12, 1872.) 

Appeal  from  judgment  ot  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  and  sus- 
taining the  proceedings  of  a  court-martial  of  the  18th  regi- 
ment of  the  National  Gnard  of  the  State  of  New  York,  of 
which  defendant  was  president,  which  were  brought  up  for 
review  by  certiorari.    (Reported  below,  6  Lans.,  44.) 

On  the  3d  day  of  January,  1871,  a  regimental  court-mar- 
tial was  appointed  by  special  order  for  the  trial  of  delin- 
quencies, etc.,  in  said  r^ment.  Defendant  was  detailed  for 
ssid  court.  He  took  the  prescribed  oath,  and  opened  said 
court  at  regimental  head-quarters  January  27, 1871. 

On  the  27th  of  January,  1871,  a  summons  was  issued  by 
him,  as  president  of  such  court-martial,  directed  to  relator, 
who  was  and  is  a  private  in  H  company,  in  said  regiment, 
requiring  him  to  appear  before  said  court-martial  on  the  14th 
of  February  to  answer  certain  delinquencies  specified  in  said 
summons,  which  summons  was  personally  served  on  relator. 

At  the  time  specified  relator  appeared"  and  objected  to  the 
jurisdiction  of  said  court-martial  upon  the  ground  that  the 
provisions  of  the  act  known  as  the  Military  Code,  passed 
March  17th,  1870,  under  which  said  court-martial  was 
organized,  or  so  much  thereof  as  prescribed  the  method  of 
procedure  and  the  method  of  enforcement  of  its  sentences, 
were  unconstitutional,  which  objection  was  overruled. 
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the  rate  of  toll  to  be  paid  on  accoant  of  the  enlargement. 
The  provision  would  have  been  much  more  simple,  and  would 
have  required  merely  an  estimate  of  the  pecuniary  benefit  to 
the  defendant  of  the  enlargement;  an  estimate  of  the  saving 
in  expense  to  the  carrier  in  the  enlarged  over  the  smaller 
canal.  But  that  was  not  the  view  or  intent  of  the  parties 
when  the  contract  was  made.  In  the  opinion  of  the  court  it 
is  clearly  deducible  from  the  terms  of  the  contract  that  the 
parties  intended  to  entitle  the  plaintiffs  to  demaad  and  coUect 
additional  tolls ;  that,  first,  the  cost  of  transportation  upon 
the  canal  should  be  actually  reduced  or  diminished;  and, 
second,  that  some  part  of  such  reduction  should  be  produced 
by  the  enlargement  and  no  other  cause. 

It  is  conceded  that  there  has  been  in  fact  no  redaction  or 
diminution  in  the  cost  of  transportation  since  the  enlarge- 
ment, but,  on  the  contrary,  the  cost  has  largely  increased.  It 
follows  that  there  is  no  foundation  for  any  claim  to  addi- 
tional toll  under  the  contract. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur,  Fbokhaji,  J.^  not  sitting. 

Gbovbb,  J.,  concurs  on  the  second  ground,  without  express- 
ing an  opinion  on  the  ground  first  considered  by  Allev,  J. 

Judgment  reversed. 
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Thb  Pboflb  ex  bxu  Edwabd  p.  UimBBWooD,  Appellanlfl^tr. 
Edwajed  S.  Danisll,  Major  and  President  of  a  Conrt- 
etc,  Bespondent. . 


The  fact  that  courts-martial  were  authorized  by  statute  prior  to  or  soon  after 
the  adoption  of  the  first  Constitntlon  of  this  State ;  that  when  the  subse- 
quent OonstitntloDS  were  framed  these  tribunals  thus  authorised  were  in 
the  open  and  continued  ezerdae  of  their  authority ;  that  when  in  either  of 
the  Constitutions  existing  courts  were  abolished  or  modified,  it  was  done 
by  express  provision,  and  that  there  is  no  provision  in  terms  modifying 
or  abolishing  courts-martial,  are  evidence  that  no  such  abolition  was 
intended.  The  fact,  therefore,  that  they  are  not  included  in  the  courts 
authorized  to  be  established  by  the  legislature  by  the  provisions  of  the 
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new  judiciary  article  adopted  in  1809  (Const,  art  6,  g  19)  does  not  by 
implication  prohibit  their  establislunent  Courts-martial  are  also  neces- 
sary incidents  to  the  *'  discipline  "  of  the  State  militia  and  the  provision 
of  the  Constitution  requiring  the  militia  to  be  ** armed  and  disciplined** 
(art  11,  §  1);  also  the  proyision  that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime  except  on  indictment,  except 
in  cases  of  the  militia,  eta  (art  1,  §  6),  recognize  their  existence.  They 
are,  therefore,  constitutional. 
The  legislature  has  the  power  to  direct  the  enforcement  of  valid  Judg- 
ments by  imprisonment  in  case  ixroperty  cannot  be  found.  The  provi- 
sion, therefore,  of  the  Military  Code  of  1870  (g  dl4,  diap.  81,  Laws  of 
1870X  authorizing  the  arrest  of  a  delinquent  in  case  sufficient  goods  and 
chattels  cannot  be  found  to  satisfy  a  fine  or  penalty  imposed  by  court- 
martial,  is  constitutional. 

(Argued  June  11, 1879;  decided  November  12, 1872.) 

Appeal  from  judgment  ot  the  General  Term  of  the  Supreme 
Court  in  the  second  jadieial  department,  affirming  and  sus- 
taining the  proceedings  of  a  court-martial  of  the  18th  regi- 
ment of  the  National  Guard  of  the  State  of  New  York,  of 
which  defendant  was  president,  which  were  brought  up  for 
review  by  certiorari.    (Reported  below,  6  Lans.,  44.) 

On  the  8d  day  of  January,  1871,  a  regimental  court-mar- 
tial was  appointed  by  special  order  for  the  trial  of  delin- 
quencies, etc.,  in  said  raiment.  Defendant  was  detailed  for 
siaid  court.  He  took  the  preecribed  oath,  and  opened  said 
court  at  regimental  head-quarters  January  27, 1871. 

On  the  27th  of  January,  1871,  a  summons  was  issued  by 
him,  as  president  of  such  court-martial,  directed  to  relator, 
who  was  and  is  a  private  in  H  company,  in  said  regiment, 
requiring  him  to  appear  before  said  court-martial  on  the  14th 
of  February  to  answer  certain  delinquencies  specified  in  said 
summons,  which  summons  was  personally  served  on  relator. 

At  the  time  specified  relator  appeared  and  objected  to  the 
jurisdiction  of  said  court-martial  upon  the  ground  that  the 
provisions  of  the  act  known  as  the  Military  Code,  passed 
March  17th,  1870,  under  which  said  court-martial  was 
organized,  or  so  much  thereof  as  prescribed  the  method  of 
procedure  and  the  method  of  enforcement  of  its  sentences, 
were  unconstitutional,  which  objection  was  overruled. 
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The  relator  then  severally  demanded  permission  to  be 
represented  by  counsel,  that  he  be  tried  by  a  jury,  and  that 
such  trial  be  public,  all  of  which  were  denied  him. 

And  thereupon  relator,  entering  his  protest  against  the 
jurisdiction  of  the  court  and  the  mode  of  procedure,  with- 
drew. 

The  said  court-martial  proceeded  to  take  testimony  tending 
to  establish  the  alleged  delinquencies,  and  adjudged  relator 
to  be  guilty  thereof,  and  sentenced  him  to  be  fined  therefor, 
the  whole  amounting  to  eighteen  dollars,  which  findings  and 
sentence  were  certified  to  the  brigadier-general  appointing 
such  court-martial  and  by  him  approved. 

And  thereupon  the  said  Major  E.  S.  Daniell,  as  president, 
etc.,  issued  his  warrant  to  the  marshal  of  said  court,  directing 
said  marshal  to  levy  and  collect  said  fines,  with  his  costs,  of 
the  goods  and  chattels  of  relator,  and  in  default  thereof  to 
arrest  relator  and  convey  him  to  the  county  jail  of  the  county 
of  Kings  and  deliver  him  to  the  jailor  thereof. 

Samud  Sandfaid  H.  E.  SicheU  for  the  appellants.  A  com- 
mon law  certiorari  lies  upon  all  adjudications  of  an  inferior 
court,  tribunal  or  oflScer,  which  court  or  officer  acts  in  a  sum- 
mary way,  or  in  a  course  dififerent  from  the  common  law. 
{Stone  V.  Mayor  J  etc.^  25  Wend.,  157 ;  Leroy  v.  May  or ^  eio.j 
20  John.,  429  ;  T7te  People  ex  rel.  v.  City  of  Rochester^  21 
Barb.,  656.)  The  Supreme  Court  has  the  supervisory  control 
over,  and  the  office  of  the  writ  is  to  review  all  questions  of 
jurisdiction,  of  power,  of  authority,  and  all  questions  of  regu- 
larity in  proceedings.  {Stone  v.  Trustees  of  Hochestery  6 
Wend.,  504;  Talhnan  v.  JSigelow^  10  id.,  421 ;  Sirrvpson  v. 
BhvnelanderSy  20  id.,  103 ;  People  v.  First  Judge  of  Colurn- 
hia,  2  Hill,  898;  People  y.  Van  Alstine,  32  Barb.,  131; 
People  ex  rel.  v.  Supervisors  of  Zimngston  County,  43  id., 
432 ;  People  v.  Ooodvnn,  1  Seld.,  568,  572,  and  cases  cited ; 
EiU  et  al.  v.  M.  and  JET.  R.  R.  Co.,  3  id.,  152 ;  People  ex 
rel.  V.  Commissioner  of  Taxes^  etc.,  23  N.  Y.,  192,  222 ;  Peo- 
ple ex  rel.  v.  Board  of  Assessors  of  BrooTdyn,  39  id.,  81.) 
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The  provision  of  the  Military  Code  (Laws  of  1870,  chap.  80, 
art.  13,  p.  222)  organiziag  coarts-martial,  and  nnder  which 
these  proceedings  were  had,  is  unconstitutional  and  void. 
(Oon^  art,  6,  §  19 ;  MaUer  of  Albany  Sty  11  Wend.,  149 ; 
MaUer  of  J.  and  C.  Sts.j  19  id.,  659,  676 ;  Bloodgood  v.  M. 
and  H.  JS.  R.  Co.,  18  id.,  959  ;  Taylor  v.  PorieT,  24  Hill, 
140, 146 ;  Barto  v.  Eimrody  8  N.  T.,  483,  489 ;  Haynor  v. 
Jame»y  17  id.,  316,  327 ;  Con.,  art.  1,  §  1 ;  Taylor  v.  Fort^ 
€t  al.y  4  Hill,  140 ;  People  v.  H(meSy  37  Barb.,  440,  456 ; 

Wynehamer  v.  PeopUy  13  N.  T.,  378,  392,  416 ;  BochjoeU  et 
d.  V.  Nearmffy  35  id.,  302, 305 ;  In  Mattery  ete,y  of  Towneendy 
39  id.,  171, 180 ;  2  Kent's  Com.,  13 ;  Stoiy  on  Con.,  661 ; 
2  Coke  Inst,  45,  50 ;  WesterveU  v.  Craig,  12  N. Y.,  212 ;  Con., 
art.  1,  §  2 ;  Wynehamer  v.  PeopUy  13  N.  Y.,  378,  426,  456 ; 
laws  of  1846,  chap.  139,  §  1 ;  Laws  of  1846,  chap.  270,  §  89 ; 

Wood  V.  City  qf  BrooJdyny  14  Barb.,  432 ;  BookweU  v.  Near- 
inffy  35  K  Y.,  302,  306.) 

John  E.  Burrell  and  Jaa.  B,  Craig  for  the  respondent. 
The  proceedings  in  question  are  not  in  violation  of  article  five 
of  first  amendment  to  the  federal  Constitution.  *  {Zvvingeton 
V.  The  MayoTy  8  Wend.,  100 ;  Jackson  v.  Woody  6  Cowen, 
818,  note ;  In  re  Smithy  10  Wend.,  449 ;  LeeY.  TiUoUony  24 
id.,  337 ;  Bwrh^  v.  The  PeopUy  3  Cowen,  686 ;  S.  C,  20 
Johns.,  457.)  Provisions  of  the  Military  Code  of  the  act  of 
1870,  under  which  this  court-martial  was  organized,  are  con- 
«titutional.  (Leggett  v.  Btmtery  19  N".  Y.,  445  ;  BockweU  v. 
Nearingy  35  id.,  304 ;  WesterveU  v.  Oreggy  12  id.,  209,  212 ; 
Taylor  v.  Porter y  4  Hill,  146, 147, 152 ;  IMngston  v.  May  or y 
8  Wend.,  85 ;  Bloodgood  v.  Mohawk  Co.y  18  Wend.,  1 ; 
Baihbun  v.  SawyeVy  15  id.,  451 ;  1  R.  S.,  304, 312 ;  Murphy 
V.  Ths  PeopUy  2  Cowen,  815  ;  Duffy  v.  The  PeopUy  6  Hill, 
75 ;  Plaio  v.  The  PeopUy  3  Park.  Cr.,  586 ;  GUdereleve  v. 
The  PeopUy  10  Barb.,  35  [recognizance]  ;  In  re  Empire  City 
Bank,  18  N.  Y.,  199 ;  S.  C,  8  Abb.  Pr.,  192 ;  In  re  Smith, 
10  Wend.,  449 ;  LeggeU  v.  Rtmiery  19  N.  Y.,  445 ;  Bank  v. 
Broiony  26  id.,  467,  529 ;  Clark  v.  Miller,  42  Barb.,  255 ; 
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Luke  y.  Oityy  43  id.,  64.)  Trials  by  court-martial  are  author- 
ized  by  the  federal  ConBtitntion  and  laws.  (XT.  S.  Con.,  art.  1, 
§  8,  Bub.  IS ;  2  U.  S.  Stat,  at  Large,  359 ;  Ecparte  MiUigany 
4  Wal.,  123, 127 ;  People  v.  MoUineaux,  40  N.  T.,  113.) 

Peckham,  J.  Appeal  from  the  judgment  of  the  General 
Term  in  the  Becond  department  of  the  Supreme  Court, 
affirming  the  proceedings  of  the  court-martial,  of  which  the 
defendant  was  president.  The  court-martial  tried  the  relator 
for  not  attending  certain  parades  or  drills — Bome  five  of  them 
— ^and  sentenced  him  to  pay  a  fine  of  eighteen  dollars  in  all,  as 
provided  by  the  statute.    (1  Sess.  L.  of  1870,  p.  270,  §  207.) 

The  relator,  upon  being  personally  summoned,  appeared 
before  that  court,  denied  its  jurisdiction  upon  the  ground  that 
the  act  of  1870  under  which  it  was  organized  was  unconstitu- 
tional, demanded  a  trial  by  jury,  and  also  that  he  be  allowed 
to  appear  by  counsel.  His  objections  were  overruled,  and  the 
delinquencies  having  been  proved,  that  tribunal  found  him 
guilty  of  the  charges  and  imposed  said  fines.  The  president 
subsequently  issued  the  precept  or  execution  to  commit  the 
relator  to  jail  in  default  of  property  to  satisfy  the  amounts. 

The  point  as  to  the  right  to  appear  by  counsel  before  the 
court-martial  is  expressly  waived  by  the  appellant,  and  is 
therefore  not  considered. 

It  is  insisted  that  the  act  establishing  this  military  court  is 
unconstitutional  and  void;  that  these  are  not  local  courts. 
The  argument  is  based  upon  the  judiciary  article  of  our  State 
Constitution,  adopted  in  1869,  which  modifies  the  courts  gen- 
erally, as  then  established,  and  then  authorizes  the  legislature 
to  establish  ^'  inferior  local  courts  "  of  civil  and  criminal  juris- 
diction ;  thus,  by  implication,  prohibiting  the  establisment  of 
any  other.  (Art.  6,  §  19.)  The  existence  of  this  military 
court  is  also  claimed  to  be  in  violation  of  various  provisions 
of  the  Constitution  as  to  the  rights  of  citizens. 

It  is  singular,  if  there  be  force  in  these  objections,  that  they 
should  never  before  have  been  presented,  so  far  as  we  know, 
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to  any  court,  although  the  legality  of  the  proceediugB  of 
these  tribunalB  has  been  often  assailed  in  the  courts. 

The  provisions  of  each  Constitution  of  our  State  on  this 
subject  have  been  substantially  the  same.  The  fact,  then, 
that  they  have  thus  stood  unquestioned  for  nearly  a  century, 
is  clear  evidence  of  the  opinion  of  the  bar  as  to  their  consti- 
tutionality. 

The  several  Constitutions  of  this  State  afford  at  least  nega- 
tive evidence  that  these  tribunals  were  not  aimed  at  in  any 
provision  to  abolish  or  modify  any  court.  These  tribunals 
were  authorized  by  statute  while  this  State  was  yet  a  colony, 
and  within  ten  years  after  the  adoption  of  the  first  Constitu- 
tion, viz.,  in  April,  1786,  they  were  authorized  under  the  act 
"  to  regulate  the  militia."  (1  Laws  of  N.  T.,  Green  ed.,  227.) 
Modified  in  various  ways  by  statute,  they  have  continued  ever 
since. 

TVhen  the  subsequent  Constitutions  were  framed,  these  tri- 
bunals, plainly  authorized  by  statute,  were  in  the  open,  con- 
tinned  exercise  of  their  authority,  yet  not  a  word  is  found 
either  in  the  Constitutions  of  1821, 1846  or  in  the  judiciary 
article  adopted  in  1869,  abolishing  or  modifying  them  in  terms 
or  by  plain  implication. 

But  where  in  either  of  them  existing  courts  were  abolished 
or  modified,  it  was  done  by  plain,  express  provision. 

The  failure  to  modify  or  abolish  these  tribunals  in  the  man- 
ner adopted  as  to  other  existing  courts,  is  evidence  that  no 
such  abolition  was  intended. 

A  change  so  radical  as  the  total  abolition  of  these  military 
tribunals,  then,  plainly  authorized  by  the  statute,  and  which 
have  existed  in  civilized  nations  almost  from  time  immemo- 
rial, would  scarcely  have  been  left  to  uncertain  implication. 
It  is  fair  to  infer  that  the  convention,  knowing  of  the  exist- 
ence and  use  of  these  military  tribunals,  intended  to  leave 
them  to  be  regulated  by  law.  {Lvomgston  v.  The  Mayor  of 
N.  F.,  8  Wend.,  102;  Beehman  v.  /Siw.  cfe  Sch,  It.  R. 
Co.^  3  Paige,  76 ;  In  re.  Smith,  10  Wend.,  450.) 

Ko  discussion  or  proposition  for  their  abolition  was  heard 
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of  in  the  convention  that  framed  the  present  judiciary  article 
of  the  Constitntion,  and  it  is  clear  that  the  convention  did  not 
intend  to  abolish  them. 

There  is  also  an  affirmative  recognition  in  the  Constitution 
of  these  tribunals. 

The  Constitution  declares,  that  '^  the  militia  of  this  State 
shall  at  all  times  hereafter  be  armed  and  disciplined  and  in 
readiness  for  service.'^  (Art.  11,  §  1.)  (This  provision  is  con- 
tained in  all  the  Constitutions  of  our  State.) 

It  also  provides  that  no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime,  unless  on  indictment, 
^^  except  in  cases  of  the  militia,  when  in  actual  service,  and  the 
land  and  naval  forces  in  time  of  war,  or  which  this  State  may 
keep,  with  the  consent  of  congress,  in  time  of  peace."  (Art. 
1,  §  6,  Const,  of  1846.) 

These  provisions  recognize  the  existence  of  courts-martial. 
They  are  a  necessary  incident  to  the  '^discipline"  of  the 
militia,  though  not  regarded  as  courts  of  justice  within  the 
prohibition  of  the  Constitution.  {In  re  Smithy  10  Wend., 
449.) 

The  provision  in  each  Constitution  requiring  tiie  militia  to 
be  disciplined,  implies  that  there  must  be  some  tribunal  to 
enforce  it.  For  that  purpose  there  has  never  been  any  other 
than  these  military  tribunals,  and  there  is  nothing  in  either 
Constitution  that  manifests  an  intent  to  abolish  them. 

In  re  Smith  (mpra)^  the  question  of  the  constitutionality 
of  the  law  allowing  a  medical  society  to  try  a  member  was 
raised  against  the  action  of  the  medical  F>ociety  in  trying 
Smith  for  an  alleged  misdemeanor.  The  court  held  it  to  be 
mere  discipline,  and  that  that  tribunal  was  not  exercising  the 
usual  jurisdiction  of  ordinary  courts  of  justice,  and  was  there- 
fore not  within  the  prohibition  against  new  courts.  Nor  is 
this  statute  in  conflict  with  the  provisions  of  the  Constitu- 
tion, declaring  that  '^  no  member  of  this  State  shall  be  dis- 
franchised or  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land 
or  the  judgment  of  his  peers."    (Art.  1,  §  1.)    Nor  with  the 
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provifiioQ  that  ^^  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law."    (Art.  1,  §  6.) 

These  provisions  in  the  Oonstitation  are  very  ancient,  and 
have  always  been  the  law  of  onr  State.  I  think  they  are  in 
harmony  in  their  snbstance.  I  believe  no  court  has  ever  yet 
questioned  the  right  of  these  tribunals  to  exist,  and  to  exer- 
cise their  authority  within  its  proper  limits. 

It  is  also  argued  that  this  statute  is  in  conflict  with  the 
provision  of  the  Constitution  that  ^^  the  trial  by  jury,  in  all 
cases  in  which  it  iisa  been  heretofore  used,  shall  remain  invio- 
late forever."    (Art.  1,  §  2.) 

It  is  urged  that  it  is  ^'  at  least  in  conflict,  in  that  it  autho- 
rizes the  arrest  and  imprisonment  of  the  delinquent."  This 
provision  of  the  Constitution  is  much  like  those  just  before 
considered.  These  constitutional  objections  were  all  raised 
ialnre  Smith  {9upra\  and  in  the  other  cases  also,  and  held 
not  to  apply. 

That  this  act  authorizes  the  arrest  and  imprisonment  of  the 
delinquent  upon  the  execution,  has  nothing  to  do  with  the 
right  of  trial  by  jury.  If  the  judgment  be  right,  the  legisla- 
ture has  the  undoubted  authority  to  declare  whether  the 
delinquent  may  be  imprisoned,  if  the  ofBcer  fail  to  find  suffi- 
cient goods. 

Sy  two  acts  of  1846,  the  legislature  declared  that  in  certain 
cases  he  should  not  be  imprisoned.  By  the  statute  of  1870 
they  enacted  that  he  might  be,  in  certain  cases,  and  the  legis- 
lature of  1870  had  the  same  power  as  that  of  1846. 

The  points  involved  in  this  case  do  not  appear  to  us  to 
require  a  more  particular  discussion.  The  question  of  the 
right  to  a  certiorari  in  this  case  was  not  raised,  and  is  not  con- 
sidered. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed^ 

SiCKELs  —  Vol.  V.        36 
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James  M.  Andbbws,  Receiver,  etc.,  Respondent,  v.  The 
Glenville  Woolen  Company,  Appellant. 

Where  proceedings  conducted  by  one  party  for  his  own  benefit  in  the 
name  of  another  are  restrained  by  an  injunction  directed  to  the  nominal 
party,  the  damages  and  expenses  incurred  by  the  real  party  in  interest 
in  procuring  a  discharge  of  the  injunction  will  be  presumed  in  law  to 
have  been  incurred  by  the  defendant  on  the  record,  and  are  recoverable 
in  hifl  name  for  the  benefit  of  the  real  party  in  interest. 

On  an  assessment  of  damages  upon  an  undertaking  ^ven  upon  the  grant- 
ing of  a  temporary  injunction  which  restrained  legal  proceedings  for  the 
collection  of  a  demand,  it  is  not  competent  to  go  into  the  merits  of  the 
proceedings  restrained,  unless  the  party  prosecuting  the  reference  claims 
as  damages  the  loss  of  his  demand. 

Expenses  properly  incurred  on  the  part  of  the  defendant  for  the  purpose 
of  dissolving  an  injunction  are  legally  allowable  as  damages,  and  when 
a  motion  has  been  made  to  dissolve  the  injunction,  which  was  denied, 
not  upon  the  merits  or  for  Irregularity,  but  because  the  court  in  its  dis- 
cretion thought  it  advisable  to  defer  the  inquiry  into  the  merits  until 
the  final  hearing,  the  expenses  of  the  motion  and  also  counsel  fees 
upon  the  trial  are  proper  items  of  damages. 

(Submitted  June  18, 1872;  decided  November  12, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department^  reversing  an  order  of 
Special  Term  confirming  the  report  of  a  referee  upon  assess- 
ment of  damages  occasioned  by  an  injunction  herein.  The 
injunction  order  restrained  defendant,  its  attorney,  etc,  ^nd 
all  persons  acting  in  its  name,  from  taking  any  steps  to  com- 
pel the  payment  of  certain  judgments  which  had  been  recov- 
ered in  the  name  of  defendant. 

These  judgments  were  recovered  in  the  name  of  the  com- 
pany by  persons  who  claimed  to  be  attaching  creditors,  and 
who  claimed  the  right  to  conduct  the  actions  through  their 
own  attorney,  using  the  name  of  the  company  pursuant  to  the 
provisions  of  sections  232  and  238  of  the  Code.  The  order 
of  injunction  was  granted  upon  allegations  that  certain  other 
creditors  had  attached  the  demands  upon  which  the  judgments 
were  obtained,  and  had  proceeded  to  judgment  and  execution 
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against  the  company,  and  in  proceedings  supplementary  to 
execution  plaintiff  had  been  appointed  receiver  of  the  demand^ 
and  was  entitled  to  collect  them..  Plaintiff  gave  the  usual 
undertaking.  A  motion  was  made  to  dissolve  the  injunction, 
which  was  denied,  the  court  declining  to  inquire  into  the 
merits  until  the  final  hearing.  On  the  final  hearing  plain- 
tiff's complaint  was  dismissed,  and  the  attorney  who  had 
prosecuted  in  the  name  of  the  company  the  actions  enjoined 
obtained  the  usual  order  of  reference  to  ascertain  the  damages 
sustained  by  the  injunction.  Plaintiff  objected  upon  the  hear- 
ing that  as  it  appeared  that  defendant  was  merely  a  nominal 
party,  having  no  interest  in  the  result,  it  sustained  no  dam- 
ages, and  that  the  attaching  creditors  using  its  name  were  not 
named  as  defendants,  nor  were  the  undertakings  made  to  them, 
and  therefore  they  could  recover  no  damages  thereon ;  also, 
that  these  creditors  who  had  assumed  the  right  to  prosecute 
the  actions  as  attaching  creditors  had  no  such  right,  as  their 
attachment  had  never  been  properly  served.  The  referee 
overruled  these  objections  and  allowed  as  damages  the  expenses 
of  the  motion  to  dissolve  the  injunction  and  a  counsel  fee  on 
trial,  also  the  fees  of  referee  on  assessing  of  damages.  For  a 
further  history  of  the  controversy  between  the  attaching  cre- 
ditors, see  (y  Brian  v.  The  QlenviUe  Woolen  Co.  {antey  p.  128). 

Henry  Whittaker  for  the  appellant.  The  costs  and  coun- 
sel fees  of  the  trial  and  of  the  preliminary  motion  to  dissolve 
were  damages  sustained  by  reason  of  the  injunction.  {Strong 
V.  De  Forrest,  15  Abb.,  427,  note,  p.  428 ;  Ednjoa/rds  v.  Bodine, 
11  Paige,  228 ;  Aid/rich  v.  Reynolds,  1  Barb.  Oh.,  613 ;  Coatee 
V.  Coatee,  1  Duer,  664 ;  approved,  24  N.  Y.,  106 ;  WiOeU  v. 
Soovilly  4  Abb.,  406 ;  Wilde  v.  Joel,  15  How.,  320, 323 ;  Fitz- 
patrick  v.  Flagg,  12  Abb.,  189.)  This  court  favors  a  liberal 
rule  of  damages  in  cases  like  the  present.  {Corcoran  v.  Jvd- 
eon,  24  N.  Y.,  106 ;  Barton  ^r.FieJc,  30  N.  Y.,  171 ;  Coatee  v. 
Coatee,  1  Duer,  664 ;  Edwarde  v.  Bodine,  11  Penn.,  224.) 

Ztccien  Birdeeye  for  the  respondent.    Isham  not  being 
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joined  as  a  defendant,  was  not  bound  bj  the  injunction',  and 
can  claim  no  damage  under  it.  (1  Barb.  Ch.  Pr.,  632 ;  Soffe 
V.  Quan/,  1  Clark,  847 ;  see  also  to  S.  P.,  19  Barb.,  356,  361 ; 
affirmed,  16  N.  T.,  543 ;  FUzpatricJc  v.  Flagg,  12  Abb.,  189.) 
Only  costs  and  fees  necessary  to  obtain  a  dissolution  of  the 
injunction  and  incurred  directly  on  account  of  it  are  recover- 
able. (Childs  V.  Zeuris^  3  Robt.,  704 ;  Beir  v.  Heathy  12 
How.  U.  S.,  179 ;  19  Curtis  Decisions,  176 ;  Coates  v.  CoaUSj 
1  Duer,  664 ;  Edwards  v.  Bodine^  11  Penn.,  223,  227 ;  WUde 
V.  Jod^  16  How.  Pr.,  320 ;  Strong  v.  De  Forrest^  16  Abb., 
427 ;  Taack%  v.  Schmidt^  1 8  id.,  307,  838-336 ;  Aldrich  v. 
R&ynddB,  1  Barb.  Ch.,  613 ;  WiUetb  v.  /Sixwfff,  4  Abb.,  406 ; 
Fitspatrick  v.  FJ/wg^  12  id.,  189 ;  Oorcoran  v.  Judaon^  24 
N.  T.,  106.) 

Bapallo,  J.  The  order  of  injunction  restrained  the  Glen- 
ville  "Woolen  Company,  its  attorneys,  etc.,  and  all  persons 
acting  or  pretending  to  act  in  its  name  or  on  its  behalf^  from 
taking  any  steps  or  proceedings  to  compel  the  payment  of 
certain  judgments  which  had  been  recovered  in  the  name  of 
that  company  against  Ripley  &  Cameron ;  from  which  judg- 
ments appeals  were  pending. 

These  judgments  had  been  recovered  in  the  name  of  the 
company  by  persons  who  claimed  to  be  attaching  creditors 
of  the  company  (a  foreign  corporation),  and  who  also  claimed 
the  right  to  conduct  the  actions  through  their  own  attorney, 
and  to  use  the  name  of  the  company  therein,  pursuant  to  the 
provisions  of  section  232  and  238  of  the  Code.  The  order  of 
injunction  was  granted  upon  allegations  that  certain  other 
creditors  of  the  company  had  attached  its  same  demands 
against  Ripley  &  Cameron,  and  had  proceeded  to  judgment 
and  execution  against  the  company;  and  that,  in  proceed- 
ings supplementary  to  such  execution,  the  plaintiff  had  been 
appointed  receiver  of  the  demands  in  question,  and  wad  enti- 
tled to  collect  them. 

On  the  final  hearing  the  complaint  of  the  plaintiff  was  dis- 
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missed,  and  a  reference  ordered,  to  ascertain  the  damages 
caused  by  the  injunction. 

The  undertaking  given  on  the  granting  of  the  order  of 
injunction  was  to  pay  to  the  defendants  enjoined  such 
damages  as  they  might  sustain  by  reason  of  the  injunction, 
if  the  court  should  finally  decide  that  the  plaintiff  was  not 
entitled  thereto. 

The  first  objection  taken  by  the  plaintiff  to  the  allowance 
of  damagefl  niade  by  the  referee  is  that,  on  the  defendants' 
own  showing,  the  Qlenville  "Woolen  Company  was  a  merely 
nominal  party,  having  no  interest  in  the  controversy,  and, 
therefore,  sustained  no  damages  by  reason  of  the  injunction ; 
and  that  the  attaching  creditors,  who  were  using  its  name, 
were  not  named  as  defendants,  nor  was  the  undertaking  made 
to  them,  and,  therefore,  they  could  not  recover  upon  it  any 
damages  sustained  by  them. 

If  this  objection  was  valid  it  shows  that  the  undertaking 
had  no  force  or  effect  whatever ;  and  that  a  party  who  is  pro- 
secuting a  claim  according  to  law  in  the  name  of  another 
person  may  be  enjoined  in  fact,  though  not  by  name,  with- 
out having  the  indemnity  which  the  Code  purports  to  pro- 
vide, in  case  it  should  result  that  there  were  no  grounds 
for  the  injunction.  Such  a  conclusion  should  not  be  drawn 
unless  clearly  required  by  law;  for  it  would  be  not  only 
exceedingly  unjust  to  the  party  whose  proceedings  are 
enjoined,  but  would  also  liberate  the  applicant  for  the 
injunction  from  the  wholesome  condition  which  the  law 
imposes  upon  him  of  giving  security  for  the  damages  he  may 
occasion,  should  his  claim  prove  to  be  without  foundation. 
It  seems  to  me  more  reasonable  to  hold  that  when  proceed- 
ings, conducted  by  one  party  for  his  own  benefit  in  the  name 
of  another,  are  restrained  by  an  injunction  not  directed  to  the 
party  in  interest  by  his  name,  the  damages  and  expenses 
incurred  by  him  in  procuring  the  discharge  of  the  injunction 
should  be  presumed  in  law  to  have  been  incurred  by  the 
defendant  on  the  record,  and  should  be  recoverable  in  his 
name  for  the  benefit  of  the  real  party  in  interest. 


286  Andrews  v.  The  Glknville  Woolen  Oo.       [Nov., 

Opinion  of  the  Court,  per  Rapallo,  J. 

It  is  objected,  however^  on  the  part  of  the  plaintifiy  that 
although  the  creditors  whose  proceedings  were  enjoined, 
claimed  and  assumed  to  exercise  the  right,  as  attaching 
creditors,  to  nse  the  name  of  the  company,  having  given 
security  to  the  sheriff  pursuant  to  section  288  of  the  Code, 
yet  that,  in  point  of  fact,  they  had  no  such  right,  for  the  rea- 
son that  their  attachments  had  never  been  properly  served ; 
and,  in  support  of  this  objection,  the  plaintiff  introduced 
before  the  referee  the  record  of  a  subsequent  judgment  in 
another  action  to  which  all  the  attaching  creditors  were  par- 
ties, whidi  judgment  is  alleged  to  establiah  that  there  never 
was  any  legal  service  of  the  attachments  under  which  the 
proceedings  enjoined  were  being  carried  on. 

We  think  the  referee  was  right  in  not  sustaining  this  objec- 
tion. No  such  question  could  properly  be  tried  before  him. 
On  an  assessment  of  damages,  caused  by  an  injunction  which 
restrains  legal  proceedings  for  the  collection  of  a  demand,  it 
is  not  competent  to  go  into  the  merits  of  the  proceeding^ 
restrained,  unless,  perhaps,  in  a  case  where  the  party  prose- 
cuting the  rderenoe  claims  as  damages  the  loss  of  his  demand ; 
where,  as  in  this  case,  he  merely  seeks  to  recove*^  his  expenses 
of  getting  rid  of  the  injunction,  the  merits  of  the  proceeding 
restrained  are  not  a  proper  subject  of  inquiry.  If  the  restraint 
was  wrongfol  the  party  restrained  had  a  legal  right  to  have 
it  removed,  and  is  entitled  to  his  expenses  reasonably  ineu^ 
red  in  establishing  that  right.  Neither  was  the  inquiry  t>re- 
per  in  this  case  for  the  purpose  of  showing  that  the  attaching 
creditors  had  no  right  to  defend  against  the  injunction  or  to 
prosecute  the  reference.  The  company  was  the  defendant  on 
the  record.  It  had  the  right  to  defend,  and  the  defence  was 
made  by  its  attorney  of  record,  and  the  damages  were  claimed 
in  its  name.  The  plaintiff  has  no  right  to  question,  in  this 
collateral  manner,  tibe  right  of  the  attorney  to  appear ;  nor 
does  it  concern  the  plaintiff  whether  the  damages  are  to  inure 
to  the  benefit  of  the  company,  defendant,  or  of  others  claim- 
ing through  it.  It  is  enough,  as  to  him  and  his  sureties,  that 
he  caused  to  be  restrained  proceedings  which  other  parties 
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claimed  the  right  to.  carry  on,  and  the  court  haa  decided  that 
he  was  not  entitled  bo  to  restrain  them.  Whether  in  fact  the 
proceedings  restrained  were  or  were  not  rightfully  conducted 
he  was  not  in  a  position  to  try,  or  to  com]^)el  the  defendant  to 
try,  upon  the  reference  as  to  damages.  The  lawfulness  of  the 
restraint  was  the  material  point  upon  which  the  liability  of 
the  Bureties  depended.  Thk  qnestion  having  been  finally 
decided  adversely  to  the  plaintiff,  his  sureties  became  liable 
upon  their  undertaking. 

EtKpenses  properly  incurred  on  the  part  of  the  defendant, 
for  the  purpose  of  dissolving  an  injunction,  were  legally  allow- 
able as  damages.  The  only  items  allowed  by  the  referee  were 
the  expenses  of  a  motion  to  dissolve  and  a  counsel  fee  on  the 
trials  together  with  the  fees  of  the  referee  for  assessing  tlie 
damages.  The  amounts  of  these  several  items  are  not  the 
subject  of  dispute. 

The  expenses  of  the  motion  to  dissolve  are  objected  to  on 
the  ground  that  the  motion  was  denied.  But  Uie  evidence 
and  finding  of  the  referee  show  that  it  was  not  denied  upon 
the  merits,  nor  for  any  irregularity  in  making  the  motion, 
but  because  the  court,  in  its  discretion,  thought  it  more 
advisable  to  defer  the  inquiry  into  the  merits  until  the  final 
hearing.  It  was  proper  that  the  defendant  should  move,  at 
the  earliest  opportunity,  to  dissolve  the  injunction.  His 
n^ition  did  not  fail  through  any  fault  on  his  part,  or  any 
defect  in  the  merits  of  his  case.  The  court  simply  deferred 
its  deoiflion  upou  the  merits  until  the  trial.  The  result,  which 
musty  ior  the  purposes  of  this  application,  be  assumed  to  be 
Qorrect,  shows  that  if  the  decision  bad  not  thus  been  deferred 
the  motion  should  have  been  granted  when  mada  Under 
these  circumstances  I  think  that  the  expenses  of  the  motion 
wove  reasonably  and  properly  incurred,  as  a  direct  conse- 
quence of  the  injunction,  and  were  properly  allowed  by  the 
referee. 

The  other  item  objected  to  was  the  counsel  fee  upon  the 
trial.  Ordinarily  this  would  not  be  allowable;  but,  under 
the  circumstances  of  this  case,  I  think  it  was.    The  defendant 
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made  the  proper  effort  to  dissolye  the  injunction  before  the 
trial.  The  court  required  that  the  question  should  be  defer- 
red, to  be  disposed  of  on  the  trial.  A  trial  was  therefore 
necessary,  not  merely  to  dispose  of  the  issues,  but  to  get  rid 
of  the  injunction.  Until  the  cause  should  be  tried  the  defend- 
ant was  obliged  to  submit  to  the  restraint.  It  was  placed  in 
that  position  by  the  order  of  the  court,  and  not  by  its  own 
laches. 

But  for  the  injunction,  the  defendant  might  have  collected 
the  money  before  any  trial ;  and  as  the  only  relief  demanded 
against  it  by  the  complaint  was  to  restrain  this  collection,  it 
is  not  certain  that  the  case  would  ever  have  been  brought  to 
trial  had  the  collection  been  first  accomplished. 

The  question  whether  the  order  was  appealable  was  not 
raised,  and  has  not  been  considered. 

We  therefore  think  that  the  conclusions  of  the  referee 
were  correct,  and  that  the  order  of  the  General  Term  should 
be  reversed,  and  that  of  the  Special  Term  affirmed,  with  costs. 

AU  concur. 

Ordered  accordingly. 


The  People  of  the  State  of  Kew  York,  Appellants,  v. 

EiiooH  L.  Fancheb,  Eespondent. 

A  written  Ck)n8titution  must  be  interpreted  rather  with  reference  to  its 
special  and  general  intent  and  the  ordinary  and  usual  sense  of  the  phrase- 
ology than  to  the  literal  and  technical  meaning  of  the  words  used.  The 
words  **  in  session,**  as  used  in  section  nine  of  article  six  of  the  State 
Constitution,  which  authorizes  the  governor,  when  the  senate  is  not 
in  session,  to  fill  temporarily,  by  appointment,  a  vacancy  in  the  office 
of  justice  of  the  Supreme  Court,  indicate  a  present  acting  or  being  of 
the  senate  as  a  body.  When  the  sittings  are  terminated  by  a  long 
adjournment,  and  the  actual  meetings  of  the  body  thus  interrupted^ 
although  the  session  is  continued,  the  senate  is  not  **in  session**  within 
the  intent  and  meaning  of  that  section,  and  an  appointment  made  by 
the  governor  during  such  an  adjournment  is  valid. 

(Argued  November  11, 1872 ;  decided  November  19, 1872.) 
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Afpbai.  from  judgment  of  the  Cteneral  Tenn  of  the  Supreme 
X}ourt  in  the  first  judicial  department,  rendered  in  favor  of 
defendant  upon  a  case  submitted  under  section  872  of  the 
Ck)de,  for  the  purpose  of  determining  defendant's  right  to 
the  office  of  justice  of  the  Supreme  Court. 

The  legislature  met,  according  to  law,  on  the  first  Tuesday  of 
January,  1872,  and  ended  the  regular  session  on  May  14, 
1872,  by  adjourning  sine  die.  After  such  final  adjournment, 
and  on  May  14, 1872,  the  governor,  by  proclamation,  under 
section  4  of  article  4  of  the  Constitution,  convened  the  senate 
in  extraordinary  session  for  the  purpose  of  acting  upon  charges 
against  certain  judges,  and  for  the  consideration  of  such  other 
business  as  he  might  bring  before  them.  Under  this  procla- 
mation the  senate  convened  on  May  14,  1872,  and  on  the 
same  day  adjourned  to  May  22d.  They  sat  on  May  22d  and 
28d,  and  on  the  last-named  day  adjourned  to  June  18,  1872, 
on  which  day  they  met  and  continued  in  session,  except  cer- 
tain adjournments  for  holidays  and  Sundays,  until  July  12, 
1872, on ^hich  d^tbey  met  and  adjourned  to  September  10, 
1872,  and  met  on  said  day  and  adjourned  to  November  20, 
1872.  On  or  about  September  18, 1872,  G^rge  6t.  Barnard 
was  removed  from  the  office  of  justice  of  the  Supreme  Court 
by  a  judgment  of  the  Court  of  Impeachment.  On  September 
21st,  tibie  governor  ^appointed  the  defendant,  Enoch  L.  Fan- 
cher,  88  a  justice  of  &e  Supreme  Court  in  the  place  of  said 
Barnard.  Mr.  Fancher  took  the  oath  of  office  and  entered 
upon  its  duties.  As  the  general  election  of  1872  took  place 
less  than  three  months  after  the  happening  of  the  vacancy 
caused  by  the  removal  of  Judge  Baraard,  his  successor  could 
nort  be  dosen  at  said  election.  The  governor,  in  making  this 
appointment,  ttssumed  that  the  senate  was  not  in  session 
within  the  meaning  of  the  Constitution,  and  that  the  power 
of  appointment,  without  confirmation  by  the  senate,  was 
vested  in  him.  *The  question,'Whether  the  senate  was  or  was 
not  in  session  at  the  time  in  question,  is  submitted  in  this 
action. 
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Francis  O.  BoHow^  attorney-general^  for  the  appellants. 
The  senate  was  in  session  at  the  time  of  the  appointment. 
(Cnshing's  Law  and  Practice  of  Legislative  Assemblies  [2  ed., 
1866],  §§  496,  616 ;  Jeflferson's  Man.,  108 ;  1  Black.  Com., 
186.) 

Amam  J,  Pother  for  the  respondent.  Snch  a  oonstmo- 
tion  will  be  given  to  a  constitutional  provision  as  will  give  it 
the  intended  effect  and  will  prevent  the  evil  intended  to  be 
obviated.  (Potter's  Dwarris,  144 ;  Hart  v.  Cleis^  8  Johns.  R., 
44;  PeapU  v.  N.  T.  C.  R.  R.  Co.,  13  N.  T.,  81 ;  Bohnes  v. 
Carlei/,  31  id.,  289 ;  JBraum  v.  Barry^  3  Dall.,  366 ;  McQJmhy 
V.  Camwellj  UN.  T.,  601, 602.)  When  words  admit  of  two 
senses,  each  of  which  is  conformable  to  common  nsage,  that 
sense  is  to  be  adopted  which  best  harmonizes  with  the  nature 
and  object  of  the  provision.  (Potter's  Dwarris,  666,  662; 
Bigg  v.  Pmuy  16  Pet.  R.,  610 ;  Gohm  v.  Vi^rgmia^  6  Wheat., 
418 ;  Ogdcn  v.  Scmnders^  12  id.,  332 ;  Story  on  Oonst.,  §  422.) 
The  word  ^^  session  "  means  an  actnal  sitting  for  the  transaction 
of  business.  (Bouvier's  Law  Die,  title  ^  Session  " ;  Webster's 
Die. ;  1  B.  S.,  164, 166 ;  Session  Laws,  1828,  page  494.) 

Allen,  J.  It  is  conceded  that  the  vacancy  in  the  office  of 
justice  of  the  Supreme  Court,  to  whidi  the  respondent  was 
appointed,  occurred  on  the  13th  day  of  September,  1872,  and 
that,  if  the  senate  was  not  on  that  day  ^in  session,"  the 
appointment  of  the  respondent  by  the  governor,  on  the  21st 
of  the  same  month,  was  authorized  by  the  Constitution. 
It  is  also  conceded  that  the  senate  had  not  been  on 
any  day  after  the  10th  day  of  September  actually  assembled 
as  a  body,  and  that  it  had  adjourned  on  that  day  to  meet 
again  on  the  20th  of  November.  The  actual  sittings  of  the 
senate  were  suspended  on  the  10th  day  of  September,  and 
the  senators  could  only  regularly  be  assembled  or  convened 
with  authority  to  transact  any  business  or  perform  any  act  as 
a  senate  prior  to  the  day  to  which  the  body  had  adjourned  by 
the  governor,  under  the  power  conferred  upon  him,  to  con- 
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Tene  the  legislatare  (or  the  senate  only),  on  extraordinary 
occasions  (Const.,  art.  4,  §  4),  and  if  "  m  session,"  they  could 
not  be  convened  by  the  governor  in  another  session.  The 
OoDStitution,  art.  6,  §  9,  declares  that  a  vacancy  in  the  office  of 
a  justioe  of  the  Bnpreme  Court  shall  be  filled  for  a  full  term  at 
the  next  general  election  happening  not  less  than  three  months 
after  the  vacancy  shall  occur;  and  until  any  vacancy  shall  be 
so  filled,  the  governor,  by  and  with  the  advice  and  consent  of 
the  senate,  if  the  senate  shall  be  in  session,  or,  if  not  in  session , 
the  governor  may  appoint  to  fill  such  va<5ancy,  which  appoint- 
ment  shall  continue  until  and  including  the  last  day  of 
December  after  the  election  at  which  the  vacancy  shall 
be  filled.  The  governor  cannot,  without  the  advice  and 
consent  of  the  senate,  if  that  body  is  in  session,  fill  a  vacancr^ 
in  the  office  of  justice  of  the  Supreme  Court,  and  the  claim 
of  the  relator  is,  that  notwithstanding  the  interruptions 
of  the  sittings  and  the  adjournment  from  September  10th 
to  November,  without  the  possibility  of  having  a  regularly 
organized  and  constituted  senate  in  actual  session,  or  a  senate 
convened  capable  of  advising  or  consenting  to  an  appointment 
duriug  the  intervening  months  by  any  act  or  assent  of  the 
body  itself  or  the  individual  senators,  the  senate  was  ^^  in  ses- 
sion "  within  the  meaning  of  the  Constitution,  requiring  the 
assent  of  that  body  to  the  appointment  of  the  respondent  to 
the  office,  which  he  holds  under  the  appointment  of  the  gov- 
ernor. 

The  same  general  rules  which  govern  the  construction  and 
interpretation  of  statutes  and  written  instruments  generally, 
apply  to  and  control  in  the  interpretation  of  written  Consti- 
tutions. They  are  made  by  practical  and  intelligent  men  for 
the  practical  administration  of  the  government,  and  they  are 
to  receive  that  interpretation  which  will  give  efiect  to  the 
intent  of  theframers  as  deducible  from  the  language  employed 
and  operate  most  benignly  in  the  interest  .of  the  governed, 
and  best  harmonize  with  and  give  effect  to  the  general  scope 
and  design  of  the  instruments.  As  in  other  written  instru- 
ments, the  intent  and  design  of  a  particular  provision  being 


S92  Ths  PBOFguE  V.  Fancheb.  {Nov., 

Opinkm  of  the  Ooort,  per  Aujior,  J. 

aeoertaJned  from  the  words  used,  effect  will  be  gLvea  to  it  in 
harmony  with  Buch  intent  and  design.  (Story  on  Oonstitu- 
tion,  §  400,  and  see  McChitky  y.  OronwoeU,  11  N.  Y.,  601.) 
If  words  have  a  donbtfnl  meaning,  or  are  smeeptible  of  <two 
meanings,  they  shonld,  within  the  rule,  receive  that  which 
will  efiectuate  the  intent  of  the  framers  of  the  Oonstiftntion 
and  the  general  intent  of  tiie  instnunoit. 

It  was  evidently  the  design  of  the  Oonstitntioa : 

First.  That  the  office  of  jostioe  of  the  Supreme  Oonrt  for 
the  full  term  should  only  be  filled  at  a  geneml  eleotion  and 
.by  the  people. 

Second.  That  it  dionld  not  be  filled  at  an  election  happen- 
ing less  than  three  months  after  theooenrringof  the  vacancy, 
that  the  electors  may  not  be  tabsn  by  sorprise. 

Third.  That  there  dionld  be  bo  necessary,  «etnal  vaoanc}' 
for  any  period  of  time,  certainly  for  no  coasideiable  time,  and 
that  the  vacancy  shotild  be  fiUed  temporarily  fay  appointment. 

Fourth.  That  if  the  seoaate  should  be  in  «eBSioo,  soihat  thetr 
advice  could  be  asked  and  their  eonseot  had  by  the  governor 
to  an  ajqpointment,  no  appointment  should  be  made  without 
such  advice  and  coDsent. 

Fifth.  That  if  the  senate  should  not  be  in  session,  vo  Aiat  the 
governor  could  communicate  with  it,  he  diould  fiU  4he  vacancy 
without  its  advice  and  cowaent. 

Sixth.  That  the  governor  triiould  iKit  convene  the  senate 
solely  for  the  purpose  of  submitting  nominations  for  con- 
firmation. 

Seventh.  That  the  necessity  aieid  «Kpe(fien^  of  fiMiog  the 
vacancy  immediately  upon  its  ocouiring,  or  bef  dre  it  ooiM  be 
'filled  for  the  full  term,  <diould  be  detenoined  by  the  gov- 
lernor  upon  whom  the  appointing  power  is  ^onfemed,  subject 
to  the  necessity  in  case  the  senate  should  be  in  session  cf  hav- 
ing the  advice  and  consent  of  that  body. 

The  evil  to  be  guarded  against  by  a  tempcmvyappoiBtmeBt 
was  a  vaoasney  in  an  important  office,  the  duties  of  which 
cannot  be  p^ormed  by  deputy  or  substitute.  The  psmedy 
or  preventive  of  the  possible  «vil  provided  is  an  appointiag 
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power,  capable  of  acting  at  all  thnea  and  in  any  emergency, 
viZky  the  governor  alone,  if  the  senate  is  not  in  session ;  and 
the  governor  and  senate,  if  that  body  is  in  session. 

The  Congtitntion  provides  against  a  vacancy  for  the  briefest 
period,  even  the  three  months  which  mnst  intervene  between 
the  happening  of  a  vacancy  and  an  election  to  fill  it ;  and  so 
far  as  practicable^  effect  shoold  begiven  to  the  evident  design 
of  the  provxflioa  by  giving  a  practical  interpretation  of  the 
language  employed.  Bat  little  aid  will  be  derived  by  a  resort 
to  lexicographers  fbr  tiie  technical  meaning  of  the  word 
^^  session  "  with  a  view  to  determine  what  was  understood 
and  intended  by  the  words  "  in  session,"  as  applied  to  the 
senate  in  that  part  of  the  Constitution  under  review.  Indeed, 
the  science  of  words  alone  cannot  control  in  the  construction 
of  a  written  constitution,  which  must  be  rather  interpreted 
with  reference  to  its  special  and  general  intent  and  the  ordi- 
nary and  usual  sense  of  the  phraseology  than  to  the  literal 
and  technical  meaning  of  the  words  used. 

To  give  the  phrase,  ^^  in  session,"  the  effect  claimed  for  it 
by  the  relator,  and  to  hold  that  the  senate  is  now  and  has 
been  from  the  14th  of  May  ^Mn  session,"  within  the 
meaning  of  the  Constitution,  so  that  no  appointment  to  fill  a 
vacancy  in  the  ofSce  of  justice  of  the  Supreme  Court  occur- 
ring during  that  time  can  be  made,  except  by  and  with  the 
advice  and  consent  of  the  senate,  practically  nullifies  the 
provision  and  defeats  the  remedy  intended  to  be  provided  for 
the  possible  evils  resulting  from  a  vacancy  in  the  office  by 
making  an  appointment  impossible  for  several  months  at  a 
time. 

The  Senate  adjourned  on  the  10th  of  September  to  meet 
again  on  the  20th  of  November.  To  declare,  by  resolution, 
on  the  10th  day  of  September  that  their  next  meeting  should 
be  on  a  future  day,  several  weeks  distant,  and  to  adjourn  to 
that  day,  was  virtually  to  declare  that  the  senate  would  not 
be  in  session,  the  senators  would  not  assemble  or  meet  in  a 
body  in  the  interim.  Nothing  is  proved  by  saying,  in  con- 
formity with  the  definition  of  the  term  "  session,"  as  given 
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by  Bouvier  and  other  lexicographers,  that  the  extraordinary 
session  of  the  senate,  which  commenced  on  the  14th  of  May, 
when  it  was  convened  by  the  governor,  still  continues  and 
will  only  end  when  it  shall  finally  adjourn  sine  die^  or  by  the 
meeting  of  the  senate  at  the  commencement  of  the  next 
annual  session  of  the  legislature. 

The  session  of  the  senate,  like  the  sessions  of  the  legisla- 
ture or  of  congress,  or  tlie  term  of  a  court,  continues,  not- 
withstanding repeated  recesses  or  adjournments,  until  the 
final  close  or  end  in  some  way  provided  by  law.  It  is  true 
that  should  the  senate  not  come  together  pursuant  to  the 
adjournment,  and  so  the  session  fail  (and  that  that  will  not  be 
the  case  cannot  now  certainly  be  known),  a  question  would 
arise  whether  the  session  did  not  in  fact  terminate  on  the 
10th  of  September,  the  day  of  the  last  adjournment.  This 
question  may  never  arise,  but  it  illustrates  the  difficulty  of 
holding  that  the  senate  was  ^^  in  session  on  the  13th  or  2l8t 
days  of  September."  The  term,  as  thus  used,  conveys  a  dis- 
tinct idea  of  the  time  within  which  a  body  has  a  continuing 
existence  for  certain  purposes,  not  affected  by  adjournments 
from  day  to  day  or  from  time  to  time.  The  legislature  holds 
ordinarily  but  one  session,  known  as  the  annual  session,  and 
it  may  be  continued  by  adjournment  over  intervening  months, 
and  yet  the  session  will  be  the  same. 

The  word^  ^^  session,"  as  thus  used,  conveys  a  distinct  idea, 
and  indicates  a  period  or  term  of  time  in  the  abstract,  while 
the  words  ^'  in  session,"  as  used  in  the  clause  under  review, 
indicate  a  present  acting  or  being  of  the  senate  as  a  body. 

The  Constitution  does  not  forbid  the  appointment  by  the 
governor  alone  ^^  during  a  session  of  the  senate,"  but  only 
when  the  senate  "  is  in  session."  The  word  "  session  "  may 
mean  the  actual  sitting  of  a  court  or  legislative  body,  or  the 
time  during  which  a  court  or  legislature  meet  for  the  timns- 
action  of  business,  and  the  connection  in  which  it  is  used 
must  determine  its  meaning  as  used.  When  it  is  said 
that  a  court  or  legislative  body  is  in  session,  the  meaning  is 
tliat  the  members  are  assembled  for  business.     It  is  not 
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denied  that  a  smgle  ^'  Beseion  "  may  be  inteirapted  and  con- 
aifit  of  several  actual  sittings,  with  weeks  or  months  interven- 
ing. In  that  case  the  session  will  be  continued  over  the 
intervening  time,  and  the  several  sittings  will  be  connected 
together  as  one  session  by  the  adjournments.  Although  the 
months  between  the  several  sittings  will  be  between  the  com- 
mencement and  the  final  termination  of  the  session,  in  no 
proper  sense  will  they  be  included  as  a  part  of  the  session. 
They  are  only  constructively,  if  at  aU,  a  part  of  the  session. 
While  the  session  substantially  continues  adjourned  from  day 
to  day,  or  over  holidays,  or  with  brief  and  usual  recesses,  so 
that  the  session  is  practically  continuous,  the  body  might  pos- 
sibly be  regarded  as  practically  in  session  during  such 
recesses.  That  need  not  be  considered.  But  when  the  sit- 
tings are  terminated  by  an  adjournment  for  months,  and  the 
actual  meeting  or  sitting  of  the  body  thus  interrupted, 
although  the  session  is  continued,  it  cannot  be  said  that  the 
body  is  ^^  in  session."  The  spirit  and  intent  of  the  Constitu- 
tion would  be  sacrificed  to  what  is  claimed  to  be  the  letter  of 
the  insljrument,  to  hold  that  the  senate  was  '^  in  session  " 
during  all  the  months  during  which  it  might  adjourn,  and 
thus  extend  an  ordinary  or  extraordinary  session. 

The  Constitution,  designed  for  practical  purposes,  had 
respect  to  realities,  and  was  not  dealing  with  fictions  or  a 
constructive  condition  of  things.  It  had  respect  to  a  senate 
actually  and  duly  convened,  and  in  readiness  to  act  upon  the 
nominations  of  the  governor  and  the  transaction  of  other  busi- 
ness pertaining  to  that  body,  and  not  to  a  constructive  session 
a  body  not  actually  or  potentially  existing.  It  was  not  intended 
for  a  condition  of  things  when  as  in  this  case,  the  senate  was 
not  actually  convened,  and  when  it  was  not  to  convene  for 
months  to  come,  and  when  a  call  of  the  executive  would  be 
neo^ssary  to  enable  that  body  to  advise  in  reference  to  the 
nominations. 

It  is  not  intended  to  intimate  an  opinion  beyond  this  case. 
Although  the  provision  applies  to  all  sessions,  the  framers  of 
the  Constitution  only  had  in  mind  the  annual  sessions  of  the 
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senate  sb  a  oonBtitutional  branch  of  the  legidature  which  are 
ordinarily  and  Babstantially  continnoos,  are  not  of  long  dora- 
tion,  and  the  terms  they  have  nsed  are  more  peculiarly  appli- 
cable to  the  condition  of  things  during  such  session.  It  was 
not  contemplated  that  an  extraordinary  occasion  wonld  arise 
when  the  senate  as  an  independent  body  would  be  in  session 
for  weeks  at  a  time  at  intervals  and  continuing  their  session 
by  long  adjournments  during  the  year.  It  is  very  palpable 
that  it  is  not  the  intent  of  the  Constitution  that  the  senate 
should  be  regarded  as  ^Mn  session"  during  these  long 
adjournments,  or  that  any  such  conetructive  session  or  sitting 
should  deprive  the  governor  of  the  right  to  fill  the  vacancy  or 
the  people  of  the  services  of  a  justice  of  the  Supreme  Court. 
The  judgment  should  be  affirmed. 

All  concur  exoept  Psokhaic,  J.,  not  voting. 

Judgment  affirmed. 


J .  HoLBBOOK  CusHMAN,  Appellant,  V.  Baohael  a.  BBiTin)BBrc 

et  aL,  Respondents. 

TTpon  appeal  from  an  order  which  may  hare  been  matter  of  discretion  the 
appellant  must  show  thai  it  was  made  upon  a  ground  that  did  not 
authorize  the  court  to  exercise  any  discretion;  otherwise  the  appeal  will 
be  dismissed. 

The  time  to  appeal  in  cases  coming  under  the  fourth  subdivision  of  section 
11  of  the  Code  is  not  limited.    (Pbcehah,  J.) 

(Argued  November  12, 1872 ;  decided  November  10, 1872.) 

Mono»r  to  dismiss  appeal  from  order  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department,  affirm- 
ing an  order  of  Special  Term  setting  aside  an  inquest.  The 
fiicts  and  grounds  of  motion  appear  in  the  opinion.  * 

William  Watson  for  the  appellant. 

JS.  W.  TovmseTid  for  the  respondents. 
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PsoKHAM,  J.  Motion  1)0  dismiss  appeal  on  the  ground 
that  the  order  iayolved  discretion,  also  that  it  was  not  taken 
IB  time.  The  pkintiff  took  an  inquest  in  May,  1870.  This 
was  set  aside  by  am  order  at  Special  Term  in  first  district, 
Supreme  Court,  with  ten  dollars,  costs  to  abide  ev^nt.  The 
motion  was  made  for  iiTegnlaritj  and  on  the  merits.  The 
plaintiff  appealed  from  that  order  to  the  General  Term  of 
that  department.  That  appeal  was  decided  against  him,  and 
after  the  expiration  of  more  than  sixty  days  from  receiving 
written  notice  of  that  last  order  he  appeals  to  this  court.  The 
defendants  now  move  to  dismiss  the  appeal  to  this  court, 
insisting  that  that  order  was  not  appealable.  It  is  clear  that 
if  the  order  setting  aside  the  inquest  was  granted  upon  the 
merits,  then,  as  it  involved  the  exercise  of  a  discretion,  it  was 
not  appealable.  There  is  nothing  in  the  papers  showing  the 
ground  upon  which  it  was  made. 

If  it  were  granted  for  irregularity,  as  the  motion  was  con- 
fessedly made  in  time,  it  surely  should  have  been  granted 
with  costs.  Thig  is  substantially  a  universal  rule  as  to  irregu- 
larity. 

If  it  were  granted  upon  the  merits,  the  rule  is  almost  as 
universal  (not  quite)  that  it  should  have  been  upon  payment 
of  costs. 

This  order  does  neither.  It  neither  grants  costs  against 
plaintiff  as  for  an  irr^ularity  nor  requires  their  payment  to 
him  as  for  a  favor  if  uj>on  the  merits. 

The  onus  is  upon  the  appellant  to  show  that  the  order  was 
made  upon  a  ground  that  did  not  authorize  that  court  to* 
exercise  any  discretion  in  its  decision.  Otherwise  the  appeal 
should  be  dismissed. 

It  is  in^possible  to  make  a  reasonable  guess  as  to  the* 
ground  upon  which  this  order  setting  aside  the  inquest  was 
made.  So  far  as  the  case  shows,  it  noay  have  been  granted 
upon  either,  and  this  court  cannot  be  called  upon  to  speculate 
as  to  which  was  the  real  ground.  As  it  may,  therefore,  have 
been  granted  upon  the  merits,  this  appeal  must  be  dismissed 
with  costs.    (Code,  §  11,  sub.  4.) 
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It  is  not  necessary  to  decide  the  other  point.  But  I  find  no 
provision  in  the  Code,  and  we  have  been  referred  to  none, 
limiting  the  time  to  appeal  in  cases  of  appeals  under  the 
fortieth  subdivision  of  section  11.  Section  831  does  not 
embrace  them. 

The  appeal  must  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


In  thb  Matteb  of  Pboving  thb  Last  Will  and  Testameztt 


141  178  OF  John  Ejellum,  Deceased 


The  provisionB  of  the  Revised  Statutes,  authorizing  the  next  of  kin  within 
one  year  after  probate  of  a  will  of  personal  property  to  contest  the  pro- 
bate (2  R  S»,  61,  §§  80-89),  are  not  confined  to  wills  relating  solely  to 
personal  property,  but  are  applicable  to  those  proved  as  wills  of  both 
real  and  personal  property. 

These  provisions  are  not  abrogated  by  the  provisions  of  the  act  of  1887 
(chap.  460,  Laws  of  1887),  which  require  the  same  proof  and  proceed- 
ings for  the  probate  of  wills  of  pmonal  as  of  real  property,  and  which 
dispense  with  the  separate  recording  of  the  instrument  as  a  will  of  per- 
sonal property  after  it  has  been  recorded  as  a  will  of  real  property. , 

In  case  the  probate  of  a  will  as  a  will  of  personal  property  is  revoked,  if  it 
has  also  been  proved  as  a  will  of  real  estate,  the  effect  of  that  probate  is 
not  impaired.    Notice  to  devisees  is,  therefore,  unnecessary. 

(Argued  November  12,  1872;  decided  November  19^  1872.) 

Appeal  by  Hiram  Kellum,  one  of  the  next  of  kin  of  John 
Kellum,  deceased,  from  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  afSrming 
an  order  of  the  surrogate  of  Queens  county,  vacating  an  order 
to  show  cause  and  citation  and  proceedings  for  revocation  of 
probate  of  the  will  of  said  John  Kellum,  which  had  been  for- 
merly proved  and  recorded  before  the  said  surrogate  as  a  will 
of  real  and  personal  property.    (Reported  below,  6  Lans.,  1.) 

The  will  of  John  Kellum  was  admitted  to  probate  and 
recorded  by  the  surrogate,  upon  due  notice  to  all  the  next  of 
kin  and  heirs,  as  a  will  of  both  real  and  personal  property,  on 
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the  25th  of  September,  1871.  Boram  Eellum,  one  of  the 
next  of  kin  cited,  filed  in  Febrnaiy,  1872,  with  the  surrogate, 
his  allegations  against  the  validity  of  the  will;  an  order 
directing  a  citation  to  issue  was  entered  thereon,  and  a  cita- 
tion was  issued  to  Hannah  Eellum,  the  executrix  and  legatee, 
to  show  cause  why  the  probate  should  not  be  revoked.  Upon 
the  return  of  this  citation  the  surrogate  ordered  the  order  and 
citation  to  be  vacated  and  set  aside  and  the  proceedings  dis- 
missed upon  the  ground  of  want  of  jurisdiction. 

Philip  S.  Orooke  for  the  appellant.  The  surrogate  had 
jurisdiction  of  the  allegations.  (2  E.  S.,  61.)  The  probate 
of  the  will  was  effective  as  of  a  will  of  personal  property. 
(Laws  of  1837,  chap.  460 ;  2  R.  8.,  title  1,  chap.  6,  §§  10, 11, 
12, 14, 16 ;  Vanderpod  v.  Van  Valk&nburghy  6  N.  T.,  190 ;  Bur- 
rill's  Law  Dictionary, "  Will ;"  CampbM  v.  Logan,  2  Bradf.,  90, 
94 ;  Willard  on  Executors,  63 ;  ColUer  v.  IdUyj  1. Bradf.,  94 ; 
Mason  v.  Jones,  2  id.,  181, 325.) 

Samuel  Hamd  for  the  respondent.  The  surrogate  had  no 
jurisdiction  to  revoke  the  probate  of  this  vtrill  after  it  was 
proved  and  recorded  as  a  will  of  real  and  personal  estate.  (2 
R.  §.,  57,  70,  Edm.  ed. ;  2  id.,  57,  §§  7-16, 1st  ed. ;  2  id.,  60, 
§§  24,  26,  29,  Ist  ed. ;  Revisers'  notes,  5  R.  8.,  368,  Ednu 
ed. ;  2  R.  S.,  66,  §  65, 1st  ed. ;  Laws  of  1837,  pp.  525,  629.) 

Rapallo,  J.  A  will  may  be  proved  at  one  and  the  same 
time,  both  as  a  will  of  real  and  personal  property.  The  effect 
of  the  probate  differs,  however,  as  to  each  dass  of  property. 
As  to  the  real  estate,  the  probate  is  not  conclusive  either  as 
to  the  validity  or  due  execution  of  the  will.  These  questions 
may  be  litigated  whenever  rights  to  real  estate  claimed  under 
the  will  are  controverted.  But  in  respect  to  dispositions  of 
personal  property  contained  in  the  will,  the  rule  is  different. 
Its  admission  to  probate  as  a  will  of  personal  property  is  con- 
clusive as  to  its  validity  until  such  probate  be  reversed  on 
appeal  or  revoked  by  the  surrogate,  in  the  manner  provided 
by  the  statute,  or  the  will  be  declared  void  by  a  competent 
tribunal.    (2  R  8.,  61,  §  29 ;  6  K  T.,  190 ;  1  Bradford,  94). 
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It  was  in  oonsequenoe  of  this  conclofiive  effect  of  the  pro- 
bate that  the  provisions  were  adopted  which  permit  the  naslb 
of  kin,  within  one  year  thereafter,  to  ccmtest  the  same  by  fil- 
ing allegations  against  the  validity  of  the  will  or  the  comper 
tcDcy  of  the  proof  thereof.  (2  S.  Sw,  61,  §|  30  to.  39; 
Eeviser's  notes,  3  E.  S.,  630.) 

These  provisions  are  an  important  safeguard  against  impo- 
sition or  mistake,  and  afford  the  next  of  kin  a  whole  year 
after  the  probate,  to  investigate  the  cireomstances  attendiQg 
the  execution  of  the  will.  No  such  provisions  are  necessary 
as  to  wills  of  real  estate,  as  the  probate  may  be  repelled  at 
any  time  by  contrary  proof.    (2  R.  S.,  58,  §  15.) 

In  case  the  probate  of  the  will  as  a  will  of  personal  estate 
is  revoked,  the  revocation  is  made  by  the  entry  thereof  in  the 
records  of  the  surrogate,  and  notice  being  given,  as  prescribed 
by  the  statute.  The  record  of  the  will  remains,  and  if  it  has 
also  been  proved  as  a  will  of  real  estate,  the  effect  of  that  pro- 
bate is  not  impaired  by  the  revocation  of  the  probate  as  a  will 
of  personal  property.  That  revocation  simply  divests  the  pro- 
bate of  its  quality  of  a  probate  of  a  will  of  personal  property. 
Notice  to  devisees  is  therefore  unnecessary. 

The  position  taken  on  the  argument,  that  the  provisions 
authorizing  this  revocation  apply  only  in  case  the  will  relates 
solely  to  personal  property,  or  be  proved  solely  as  a  will  of 
personal  property,  and  that  they  do  not  apply  where  it  has 
been  proved  as  a  will  of  both  real  and  personal  estate,  is  not 
sustained  by  any  sound  reason.  If  such  were  the  true  con- 
struction of  the  statute,  but  few  cases  could  ai*ise  in  which  it 
would  be  available.  The  same  instrument  ordinarily  disposes 
of  both  real  and  personal  estate,  and  possesses  a  double  char- 
acter. In  so  &r  as  it  relates  to  personal  property,  it  is  a  will 
of  personal  property,  and  all  provisions  of  law  relative  to  that 
description  of  will  apply  to  it.  If  those  provisions  were 
applicable  only  to  wills  exclusively  of  personal  property,  then 
the  sections  relative  to  granting  letters  testamentary  would 
be  inapplicable  where  the  will  was  proved  as  a  will  of  real 
and  personal  property,  for  they  are  to  be  granted  only  when 
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8  will  of  personal  property  is  admitted  to  probate.    (2  E.  S., 
69,  §  1.    See  also  Mason  v.  Jones,  2  Bradf.,  181,  326.) 

The  provifiions  of  the  act  of  1837,  which  require  the  same 
proof  and  proceedings  for  the  prolmte  of  wills  of  personal  pro- 
perty which  are  required  as  to  wills  of  real  estate,  and  which 
•dispeBse  with  the  separate  recording  of  the  inatnuoenA  as  a 
will  of  personal  property  after  it  has  been  recorded  as  a  will 
of  real  estate,  do  not  abrogate  the  provisions  of  the  IBevised 
Statutes  allowing  allegations  to  be  filed.  The  l^islatnre 
has  not  declared  saeh  to  be  the  effect  of  the  act  of  1837,  nor 
'are  its  provisions  inconsistfliit  with  those  of  the  Revised  Sta- 
tutes. The  act  of  1887  throws  additional  protection  arotind 
the  original  probate,  bat  is  not  an  equivalent  of  the  right  to 
a  new  probate  within  a  year.  Neither  does  it  deprive  the 
probate  of  its  conclusive  efieot  so  ftr  m  concerns  the  personal 
property.  (8  N.  T.,  190.)  In  the  allegations  the  ccfntestant 
describes  himself  as  heir-at-law  as  well  as  next  of  kin,  and 
the  citation  was  to  show  causfe  why  the  probate  should  not  be 
revoked,  instead  of  being  limited  to  the  probate  aa  a  will  of 
personal  estate.  These  *inaccurades,  however,  would  not  pro- 
vent  the  surrogate  from  confining  the  hearing,  and  his  adju- 
dication within  the  limits  authorized  by  the  statute,  and  did 
not  justify  a  dismissal  of  the  whole  proceeding. 

The  order  of  the  General  Term  and  that  of  ihe  suirogate, 
made  March  21, 1872,  should  be  reversed,  with  costs,  to  be 
paid  de  bonis  testatorisj  and  the  surrogate  ^should  proceed 
with  the  hearing  of  the  proo£ 

All  concur. 
'  Order  reversed. 
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[in  ^     Isaac  Heath,  Appellant,  v.  Waltibb  Babvobb,  Bespondent. 

50   802| 
151   194      The  rule  of  the  oommon  kw,  that  real  estate  held  by  a  corporation  at  the 

time  of  its  dissolution  reverts  to  the  grantor,  does  not  prevail  in  this  State 

in  respect  to  stock  corporations.    Where  lands  are  conveyed  absolutely 

to  a  corporation  having  stockholders,  no  reversion  or  possibility  of  a 

reverter  remains  in  the  grantor. 

A  corporation  oiganized  under  the  plank-road  laws  of  this  State  is  author- 
ized to  take,  by  purchase,  the  entire  fee  of  lands  needed  for  its  road,  and 
no  condition  or  qualification  of  the  grant  will  be  implied  in  an  absolute 
conveyance  to  it  in  fee.  The  grantor  retains  no  property  therein  which 
will  prevent  a  division  of  the  property  among  its  stockholders  or  which 
will  preclude  the  State,  with  the  assent  of  the  company,  from  diverting 
the  land  to  other  public  uses,  or  from  declaring  by  law  that  a  surrender 
of  any  part  of  the  road  by  the  company  shall  operate  to  transfer  the  title 
of  the  ccMnpany  to  the  town  in  which  the  land  is  so  located. 

The  provisions  of  the  act  of  1854  in  relation  to  plank-roads,  etc.  (chap.  67, 
Laws  of  1854),  which  authorize  a  plank-road  company  to  surrender  all 
or  any  portion  of  its  road,  and  provide  that  in  such  case  the  portion 
surrendered  shall  cease  to  belong  to  the  company,  and  shall  revert  and 
belong  to  the  several  towns,  etc.,  make  such  surrender  equivalent  to  an 
alienation  by  the  company,  and  embrace  as  well  lands  which  never 
before  belonged  to  the  towns  as  those  which  were  public  highways  when 
acquired  by  the  company,  and  the  act  cannot  be  assailed  upon  the 
ground  that  it  takes  the  property  of  the  grantor  to  the  company  for  public 
use  without  Just  compensation. 

(Submitted  November  15, 1872 ;  decided  November  ^,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  eighth  judicial  district,  affirming  a  judgment 
entered  upon  the  decision  of  the  court  upon  a  trial  at  circuit 
without  a  jury. 

This  was  an  action  of  trespass.  In  January,  1862,  the 
Fredonia  and  Sindairsville  Plank-road  Oompany  was  organized 
for  the  purpose  of  constructing  a  plank-road  from  the  village 
of  Fredonia  to  the  north  line  of  the  town  of  EUicott.  The 
company  surveyed  their  road  and  run  it  across  lands  in  the 
possession  of  Kufus  Pratt,  and  also  across  lands  in  the  pos- 
session of  the  plaintiff,  where  previously  there  had  been  no 
highway.  The  plaintiff  at  the  time  was  in  possession  of  100 
acres  of  land,  through  which  the  road  was  to  run,  to  fifty  acres 
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of  which  he  had  title.  The  title  to  the  residue  was  in  the 
heirB  of  James  Heath,  his  father.  Pratt  was  in  the  posses- 
sion of  thirty  acres  north  of  and  adjoining  the  land  possessed 
bj  plaintiff.  He  held  this  under  a  contract  with  James  Heath 
for  the  purchase  thereof,  and^had  paid  about  one-third  of  the 
purchase-money.  The  title  to  this  land  was  in  the  heirs  of 
James  Heath. 

In  1862  Pratt  conveyed  to  the  company,  their  successors* 
and  assigns,  so  much  of  his  land  as  should  be  selected  for  the 
site  of  their  road,  beiu^  a  strip  four  rods  in  width.  The 
plaintiff  also  conveyed  to  Che  company  a  strip  of  his  land  four 
rods  in  width.  These  deeds  were  recorded  in  the  clerk's 
office  of  Chautauqua  county  in  June,  1863.  Soon  after 
obtaining  these  deeds,  the  company  constructed  their  road 
across  these  lands  in  the  possession  of  Pratt  and  the  plaintiff. 

In  1856  Pratt,  who  had  paid  the  purchase-money,  but  had 
not  taken  a  deed,  sold  his  interest  in  the  thirty  acres  to  th^ 
plaintiff.  He  gave  no  conveyance  on  this  occasion,  merely 
surrendering  the  papers  he  had  received  from  Heath.  Boon 
after  this,  the  heire  of  James  Heath  conveyed  to  the  plaintiff 
128  acres  of  land,  including  the  fifty  acres  which  had  pre- 
viously been  conveyed  to  him  and  the  thirty  acres  which  had 
been  in  the  possession  of  Pratt. 

In  November,  1859,  proceedings  were  had  by  the  company 
for  the  abandonment  of  a  portion  of  their  road,  including  the 
land  acquired  from  Pratt  and  the  plaintiff  as  aforesaid.  Soon 
after  the  abandonment  the  plaintiff  proceeded  to  exercise  acts 
of  ownership  over  the  land  so  conveyed  and  to  obstruct  the 
travel  over  it.  His  obstructions  were  removed  by  the  town 
authorities. 

In  the  spring  of  1865  a  bridge  across  a  slough  was  removed 
by  high  water,  and  the  timber  and  plank  of  which  it  was  com- 
posed carried  down  stream.  A  portion  of  these  materials  were 
deposited  on  the  plaintiff's  land.  The  defendant,  by  direction 
of  the  town  authorities,  hauled  the  timber  and  plank  back 
again  across  the  plaintiff's  fields,  he  forbidding  their  doiug 
it.     In    July,    1866,    plaintiff    fenced   up   that   part   of 
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the  road  which  crosBes  his  Und  at  both  ends.  The 
fences  were  thrown  down  by  defendant  and  travel  resumed. 
The  plaintiff  then  commenced  an  action  in  a  Jastioe's 
Oonrt  for  trespass.  The  defendant  pleaded  title  in  tilie  town, 
whereupon  the  action  before  the  justice  was  <liBContiniied 
and  this  action  commeneed.  The  judge  fonnd  the  followiiig 
condnsions  of  law :  1st.  That  the  Fredonia  and  SiuclaissviUe 
Flank-road  Companjjr,  through  the  deeds  executed  by  Pratt 
and  the  plaintiff,  acquired  the  right  to  use  the  lands  described 
in  those  deeds  for  the  purpose  of  their  road  during  the  period 
^embraced  in  their  charter.  2d.  That  on  the  abandonment  of 
their  road  by  the  company  in  1857  their  rights  in  those  lands, 
by  virtue  of  the  provisions  of  chap.  87  of  the  statute  of  1854, 
passed  to  the  town  of  Gerry,  and  belong  io  that  town.  3d. 
That  the  plaintiff  cannot  recover  for  any  acts  done  by  the 
defendant  within  the  strip  of  land  four  rods  in  width  embraced 
in  the  d«eds  given  by  him  and  Pratt  to  the  said  company. 
4:th.  That  the  defendant  trespassed  ixpon  the  lands  of  the 
plaintiff  outside  of  the  limits  of  the  former  plank-^road,  but 
now  highway,  when  he  entered  thereon 'to  remove  the  bridge 
materials  to  their  former  positioin,  and  adjudged  that  the 
plaintiff  should  recover  his  damages  for  such  trespass,  which 
he  found  to  be  three  dollars.    Judgment  wis  entered  aooord- 

A.  EmeUine  for  Hloab  :a|)pellaiit.  Sy  tbe  abandonment  of 
the  road  the  town  acquired  no  right  to  the  land,  except  jmth 
as  had  previously  been  a  highway.  {The  PreAydemom  Society 
of  WcUetloo  V.  The  Aub.  and  Booh.  JS.  R.  Go^  3  Hill,  567; 
Fletcher  V.  The  Aub.  and  Syr.  R.  JR.  Co.y  25  Wend.,  402; 
Bloodgood  v.  T%e  Mohamk  Bnd  JB.  B.  B.  Co.,  18  id.,  1;  12 
id.,  871;  2*  N.  ¥.,  658;  WitUoana  IT.  Y.  C  B.  B.  Co.y 
16  id.,  97 ;  7  Jelm.,  477 ;  18  id.,  238 ;  3  Sarb.,  806;;  MoMawua 
T.  BiuHeTj  40  id.,  176.)  On  the  aliandonment  of  -the  l/oeus 
in  foo  of  the  road,  tiie  land  .reverted  to  the  original 
owners.  {Eooher  t.  U.  dk  M.  Tumjnke  Co.y  12  W.,  871 ;  1 
iEL  6.,  728, 1st  ed. ;  8  £.  S.,  11,  Sth  ed. ;  12  Wmd.,  371--378 ; 
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8  Hill,  667 ;  WiUiams  v.  IT.  T.  C.  R.  R.  Co.,  16  K  T.,  97; 
McJum  V.  N.  T.  O.  R.  R.  Co.,  34  id.,  668 ;  People  ▼.  The 
Ooms.  qf  Pdlatme,  68  Barb.,  70 ;  People  v.  Lawrence,  54  Id., 
589.) 

C.  R.  Zoehwood  for  the  respondent.  Upon  the  abandon- 
ment of  the  road  the  land  belonged  to  the  town  for  ^  pablic 
nse.  (16  N.  T.,  108,  109 ;  Benedict  v.  Ooii,  3  Barb.,  466 ; 
Walker  v.  Gaywood,  31  N.  Y.,  51 ;  14  id.,  61^;  Oraig  y. 
amd  Rock.  Oiiy  and  Brighton  R.  R.  Co.,  39  id.,  404 ;  People 
Y.  Kerr,  87  Barb.,  857 ;  8  Stat,  at  Large,  849 ;  Fletcher  v. 
Peck,  6  Oranch,  87;  Morris  v.  People,  8  Den.,  381 ;  8  Seld., 
109 ;  Laws  1854,  chap.  87,  p.  167.)  The  reversionary  interest 
to  Pratt  and  plaintiff  lasted  only  while  the  company  had  the 
lands.  (6  Den.,  389 ;  2  Kent,  262 ;  6  Den.,  889 ;  1 B.  S.,  599, 
§  1 ;  12  K  Y.,  185.) 

Bafallo,  J.  In  so  far  as  the  plaintiffs  right  to  recover  in 
this  action  is  songhr  to  be  sustained,  on  the  gronnd  that  at 
common  law  real  estate  held  by  a  corporation  at  the  time  of 
its  dissolution  reverts  to  the  grantor^it  cannot  be  supported  for 
two  reasons :  First,  because  the  plank-road  company  has  not 
been  dissolved,  and  secondly,  because  the  rule  of  law  invoked 
by  the  plaintiff  does  not  prevail  in  this  State  in  respect  to 
stock  corporations.  Under  the  provisions  of  1  E.  L.,  248, 
and  1  B.  S.,  600,  §§  9  and  10,  upon  the  dissolution  of  a  corpo- 
tion,  the  directors  or  managers  at  that  time  become  trustees 
of  its  property  (unless  some  other  custodian  is  appointed), 
for  the  purpose  of  paying  the  debts  of  the  corporation  and 
dividing  its  property  among  its  stockholders ;  and  these  pro- 
visions apply  as  well  to  the  real  as  to  the  personal  property 
of  corporations.  {Owen,  Receiver,  v.  Smith,  31  Barb.,  641 ; 
2  Kent  Ck)m.,  807  and  808 ;  notes  871  and  872  of  11th  ed. ; 
Angell  &  Ames  on  Corporations,  §  799,  a,  5th  ed. ;  46  Barb., 
365.)  Consequently,  where  lands  are  conveyed  absolutely  to 
a  corporation  having  stockholders,  no  reversion  or  possibility 
of  a  reverter  remains  in  the  grantor, 

Sici^BW— Vol.  V,  39 
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The  convejanceB  to  the  plank-road  company  in  this  case 
appear  to  have  been  absolnte  conveyances — ^no  condition  or 
limitation  of  the  estate  seems  to  have  been  contained  in  them, 
and  they  therefore  passed  the  whole  estate  of  the  grantor.  (2 
K.  S.,  748,  §  1.) 

The  plaintiff  contends,  however,  that  these  conveyaxioes 
having  been  made  to  a  plank-road  company,  the  estate  granted 
mnst  be  deemed  to  be  limited  to  that  required  for  the  pur- 
poses  of  a  plank-road,  and  the  devotion  of  them  to  those  pur- 
poses is  an  implied  condition  or  qualification  of  the  grant, 
and  in  support  of  this  position  he  piles  Jackson  v.  Hathcmay 
(16  Johns.,  447);  Matter  of  John  amd  "fJherry  Streets  (19 
Wend.,  669  and  676) ;  Hooker  v.  Utica  Turnpike  Co.  (13 
id.,  871) ;  Mahan  v.  IT.  T.  Cmtrdl  R.  R.  (24  IS.  Y.,  668) ; 
8  HiU  668 ;  25  Wend.,  462 ;  18  id.,  9.) 

It  did  not  appear  in  either  of  the  cases  cited  that  there  had 
been  any  conveyance  by  the  owner  of  the  soil  to  the  corporar 
tion.  They  are  all  cases  of  lands  taken  for  streets  or  high- 
ways, or  by  turnpike  companies  who  were  authorized  to  take 
lands  necessary  for  the  construction  and  operation  of  their 
roads,  at  an  appraised  value ;  and  they  hold  that,  as  to  lands 
taken  for  highways,  the  public  acquires  only  an  easement^ 
leaving  the  fee  in  the  original  owner,  and  that  as  to 
lands  taken  by  turnpike  companies,  although  the  acts  declare 
that  they  shall  be  held  by  the  company,  its  successors  and 
assigns  forever,  it  acquires  only  such  interest  as  is  neces- 
sary for  the  public  use  for  which  the  lands  are  taken ;  that 
when  that  use  ceases,  the  lands  revert,  and  that  an  additional 
burden,  such  as  a  steam  railroad,  cannot  be  imposed  upon 
them  by  law,  without  making  further  oompeneation  to  the 
owner  of  the  fee. 

These  cases  decide  only  what  was  the  legal  effect  of  a  tak- 
ing of  land  in  inmtum  for  highways,  or  under  the  provisions 
of  the  turnpike  act,  but  do  not  determine  the  effect  of  a  vol- 
untary conveyance  by  an  individual  to  a  corporation  capable 
of  taking  land  by  purcbasCf    Even  a  turnpike  company  may 
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by  grant  acquire  lands  in  fee  and  convey  an  indefeasible  title 
to  a  purcbaser.    (People  v.  Mawtan^  5  Denio,  389.) 

The  plank-road  act  (Laws  of  1847,  chap.  210,  §  28)  provides 
expressly,  as  to  land  taken  by  legal  proceedings,  that  it  shall 
be  held  so  long  as  it  shall  be  used  for  the  purposes  of  the 
road.  But  no  such  provision  is  made  with  respect  to  lands 
acquired  by  purchase.  The  amended  act  (Laws  of  1847,  chap. 
898,  §  1)  declares,  that  any  company  formed  under  the  previ- 
ous act  may  procure,  by  purchase  or  gift  from  the  owners 
thereof,  any  land  necessary  for  the  construction  of  the  road, 
and  is  silent  as  to  the  tenure.  So  far  from  gathering  from  this 
any  intention  to  extend  the  limitation  of  the  tenure  to  lands 
thus  purchased,  it  would  rather  indicate  the  intention  to  leave 
that  matter  to  the  agreement  of  the  parties,  when  the  lands 
are  acquired  by  private  purchase.  When  a  plank-road  is  sold 
under  execution,  it  is  provided  by  the  act  of  1857  (chap.  482) 
that  a  new  corporation  may  be  formed  by  the  purchaser  and 
others,  for  a  term  not  exceeding  the  unexpired  term  of  the 
original  incorporation.  This,  however,  is  only  a  limit  upon 
the  duration  of  the  franchise.  It  would  not  prevent  the  com- 
pany during  its  existence  from  aliening  in  fee  land  which  it 
held  in  fee,  or  preclude  the  division  of  such  property  among 
its  stockholders  on  dissolution. 

The  act  of  1859  (chap.  209,  §  2)  authorizes  plank-roads  to 
purchase,  take  and  hold  lands  necessary  for  branches,  etc.,  and 
also  to  enter  upon  and  take,  by  legal  proceedings,  the  lands 
of  any  person  necessary  for  like  purposes.  But  as  to  lands 
which  they  shall  legally  enter  upon  and  take  by  virtue  of  the 
act,  and  those  only,  their  tenure  is  limited  to  so  long  as  such 
lands  shall  be  used  for  a  road.  (§  8.)  In  this  respect,  all  the 
Bct8  are  in  harmony. 

As  to  the  land  of  which  the  plaintiff  held  the  legal  title  at 
the  time  of  his  conveyance  to  the  plank-road  company,  that 
conveyance  passed  all  his  estate  and  interest  in  the  land.  The 
price  paid  by  the  company  must  be  deemed  to  be  the  con- 
sideration for  the  entire  fee,  and  he  consequently  retained 
no  property  therein  which  would  preclude  the  State,  with 
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the  aseent  of  the  plank-road  company,  from  devoting  tha 
land  to  other  public  UBes,  though  they  should  impose  gteater 
burdens  upon  it  than  a  plank-road,  or  even  from  deciding  by 
law  that  a  surrender  of  any  part  of  the  road  by  the  company, 
in  the  form  prescribed  by  the  act,  should  operate  to  transfer 
the  title  of  the  company  to  the  town.  (See  Heyvyard  v. 
Mayar^  etc.,  7  N.  Y,,  814.)  The  words  of  the  act  of  1854 
(chap.  87,  §  1),  which  declare  that  the  portion  surrendered 
shall  ^'  cease  to  be  the  property  of  the  company  and  revert 
and  belong  to  the  several  towns,''  etc.,  are,  we  think,  sufi- 
cient  to  make  the  surrender  e(}nivalent  to  an  alienation  by 
the  company,  and  broad  enough  to  embrace  lands  which 
never  before  belonged  to  the  towns,  as  well  as  those  which 
were,  when  acquired  by  the  company,  public  highways.  The 
act  of  1854,  under  which  the  defendant  justifies,  cannot  there- 
fore be  successfully,  assailed  on  the  ground  that  it  takes  pro- 
perly of  the  plaintiff  for  public  use  without  just  compensa- 
tion. 

These  views  dispose  of  the  case  so  far  as  the  lands  of  which 
the  plaintiff  held  the  legal  title,  at  the  time  of  his  conveyance 
to  the  company,  are  concerned. 

As  to  those  which  at  the  time  of  that  conveyance  were  in 
his  possession,  but  the  title  whereto  was  in  the  lieirs  of  James 
Heath,  his  conveyance  passed  to  the  company,  at  the  least,  the 
legal  title  to  an  undivided  share,  it  appearing  by  the  finding 
that  James  Heath  was  his  &ther.  His  contract  with  Pratt 
also  conveyed  to  the  latter  an  equitable  title  to  a  like  undi- 
vided share  in  the  thirty-acre  lot ;  and  that  share  in  the  lands 
embraced  in  Pratt's  conveyance,  passed  from  him  to  the  com- 
pany. Pratt's  payment  of  the  purchase-money  clearly  enti- 
tled his  grantee  to  the  possession  of  that  undivided  share. 
Consequently,  without  considering  the  effect  of  the  title  to 
the  other  shares  which  the  plaintiff  acquired  from  his  co-heirs, 
subsequently  to  the  conveyances  to  the  company,  and  even 
supposing  that  such  title  did  not  inure  to  the  benefit  of  tlie 
company,  the  company,  or  those  claiming  through  it,  were,  at 
the  time  of  the  alleged  trespasses,  at  le^t  tenant^  in  common 
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^th  the  plaiiiti£^  and  for  thaH!  reason  he  conkl  not  n^aintaia 
traspasB  against  them  for  acts  of  the  character  established  by 
the  findings. 

That  consideration  was  sufficient  to  defeat  the  action^  and 
the  jndginent  mnst  therefore  be  affirmed)  ^ith  costs. 

All  eoncnr. 

Judgment  affirmed. 


SxTXOUB  N.  Mabsh,  Appellant,  v.  Edwasd  Ellsworth  et  al., 

Respondents. 

Jn  proceedings  by  one  CX  fbr  his  discharge  in  bankttiptcy,  def^diint,  E.,  a 
creditor,  opposed  his  discharge  upon  the  ground  that  he  was  a  partner 
in  the  firm  of  M.  &  Co.,  and  had  fraudulentlj  omitted  from  his  inventory 
his  interest  in  the  property  of  said  firm.  Plaintiff,  a  member  of  said 
firm,  was  called  as  a  witness  by  the  defendants  upon  the  hearing  tief  ore 
the  register.  Plaintiff's  testimony  tended  to  shoW  that  C.  waS  noi  a 
meitil>er  of  the  firm.  Defsndant^  C,  as  attorney  fbr  E.,  filed  objckstions 
to  the  dischaige^  among  others,  one  charging  the  bstnkrupt  With  procur- 
ing  plaintiff  to  testify  falsely  as  to  who  were  the  partners  in  the  firm, 
and  as  to  the  connection  of  the  bankrupt  therewith.  In  an  action  of 
libel,— .BeftI,  that  the  question  as  to  whether  the  eyidence  of  plaintiff 
was  trtie  or  false  was  material  and  pertinent ;  that  defendants  were  not 
tMreduded  by  the  Uct  that  plaintiff  was  oaQed  as  a  witness  by  defendant, 
B.,  from  insiBting  that  his  testimony  was  false ;  and  that  the  publication 
was  privileged* 

(Axgufid  Noyember  18, 1873$  decided  November  S6, 1879.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  over- 
ruling plaintiff's  exoeptions  and  directing  judgment  upon  a 
verdict  for  defendants. 

This  was  an  action  of  libel.  The  alleged  libel  and  the  facts 
connected  with  its  publication  sufficiently  appear  iii  the  opinion. 

The  court  upon  trial  directed  a  verdict  for  defendants,  to 
which  plaintiff  duly  excepted,  and  verdict  was  rendered 
accordingly. 


so  aoo' 
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Ira  D.  Warren  for  the  appellant.  Privileged  commnnica- 
tioiiB  of  parties  and  attorneys  are  limited  to  matters  which 
are  pertinent  and  material.  {Gilbert  v.  People^  1  Den.,  41 ; 
Rmg  V.  Wkeder^  7  Cow.,  725 ;  Suydcmi  v.  Moffatt^  1  Sand., 
463,  464 ;  Wright  v.  Waodgate,  2  Crom.,  W.  &  R,  573 ;  Pleas 
•  of  the  Crown,  2,  p.  128,  §  8.)  The  court  erred  in  not  sub- 
mitting the  question  to  the  jury.  (  White  v.  GarrcUl^  42  N. 
T.,  161 ;  Suydam  v.  Mqffatt^  1  Sand.,  463,  464 ;  Hastings  v. 
Lushy  22  Wend.,  414 ;  Fowles  v.  Boweuj  30  N.  Y.,  26.) 

Wm.  01  Clifford  for  the  respondents.  The  words  used  were 
pertinent  and  material,  and  it  was  unnecessary  for  defendants 
to  deny  the  allegation  of  malice.  {Garr  v.  SeldeUy  4  Comst., 
91 ;  Sastings  v.  Zushy  22  Wend.,  410 ;  36  How.  Pr.,  632, 
537.) 

Gboyeb,  J.  The  alleged  libel  was  matter  included  in  the 
objections  filed  by  the  defendant,  Coursen,  as  counsel  for  the 
defendant,  Ellsworth,  to  the  discharge  from  his  debts  of 
George  Caldwell  with  the  register  in  bankruptcy,  to  whom 
the  matter  had  been  referred  by  the  court  upon  the  petition 
of  Caldwell  for  his  discharge.  Upon  the  hearing  of  the  refer- 
ence, Ellsworth,  an  opposing  creditor  of  Caldwell,  sought  to 
prevent  the  discharge  of  Caldwell  by  showing  that  he  was  a 
partner  in  the  firm  of  Marsh  &  Co.,  and,  as  such,  entitled  to 
an  interest  in  the  property  of  the  firm,  which  he  had  fraudu- 
lently omitted  from  the  inventory  of  his  property.  Caldwell 
insisted  that  he  was  not  nor  ever  had  been  such  partner ;  but 
that  from  1850  to  1854  one  Bead,  his  father-in-law,  was  the 
partner  of  the  plaintiff  in  the  business  carried  on ;  and  that 
in  the  latter  year  Bead  transferred  his  interest  to  his  (Cald- 
well's) wife,  who  since  had  been  the  partner  of  the  plaintiff; 
during  all  of  which  time  he  had  been  employed  by  Bead 
and  his  wife  to  aid  in  carrying  on  the  business  at  a  salary  of 
$5,000  a  year,  which  salary  he  had  drawn  and  expended  in 
the  support  of  his  family.  The  defendant,  Ellsworth,  intro- 
duced the  plaintiff  as  a  witness,  who  gave  testimony  tending 
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to  Bnstain  the  position  of  Oaldwell.  The  alleged  libel  was  in 
the  third  objection  to  the  discharge  filed  by  Coursen,  as 
oonnsel  on  behalf  of  Ellsworth,  the  opposing  creditor,  as  fol- 
lows: "And  the  said  creditor  (Ellsworth)  charges  the  said 
bankrupt  with  procnring  his  wife  and  Marsh  (the  plaintiff)  to 
testify  &Iflely,  in  the  course  of  their  examination  in  the  pro- 
ceedings, in  regard  to  material  facts  in  relation  to  the  proceed- 
ings, in  inducing  said  Marsh  to  testify  that  the  said  bankrupt 
was  only  a  salaried  employe  of  said  Marsh  &  Co.,  and  that 
the  share  of  the  business  assets  and  property  of  said  firm, 
which  in  truth  and  fact  belonged  to  the  bankrupt,  had,  prior 
to  1854,  been  the  property  of  one  Joshua  Bead,  and  since 
1854  had  been  and  now  is  the  property  of  said  Eleanor  J. 
Caldwell."  It  is  obvious  that  the  design  of  this  objection,  if 
made  in  good  f^ith,  was  to  induce  a  belief  in  the  referee  that 
the  testimony  of  the  plaintiff  was  Mae  and  perjured,  and 
should  be  so  regarded  in  determining  the  case.  The  fact  that 
the  bankrupt  was  charged  with  suborning  him  to  give  false 
testimony  is  not  material,  as  his  criminality  (if  guilty)  con- 
sisted in  knowingly  giving  false  testimony ;  and  this  would 
not  be  at  all  aggravated  by  having  done  it  by  the  persuasion 
of  the  bankrupt.  This  suggestion  was  probably  made  in  the 
belief  of  Ooursen  that  the  statement  would  be  more  readily 
credited  by  assigning  this  motive.  The  fact  that  the  plaintiff 
was  introduced  by  Ellsworth  is  equally  immaterial ;  as  a  party 
introducing  a  witness,  though  precluded  from  giving  evidence 
impeaching  his  character,  is  nevertheless  at  liberty  to  prove 
that  his  testimony  is  untrue,  either  from  mistake  or  inten- 
tional falsehood,  and  so  to  insist  to  the  tribunal,  whose  duty 
it  is  to  determine  upon  the  credibility  of  the  testimony.  The 
question  is  whether  this  publication  was  privileged.  The  law 
is  well  settled  that  a  counsel  or  party  conducting  judicial 
proceedings  is  privileged  in  respect  to  words  or  writings  used 
in  the  course  of  such  proceedings  reflecting  injuriously  upon 
othen,  when  such  words  and  writings  are  material  and  perti- 
nent  to  the  questions  involved ;  and  that,  within  such  limit, 
the  protection  is  complete,  irrespective  of  the  motive  with 
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which  ihey  are  nfied ;  bat  that  such  privilege  does  not  extend 
to  matter,  having  no  materiality  or  pertinency  to  sodbi  quea- 
tions.  {OUbert  v.  The  People,  1  Denio,  41 ;  MaeUngs  v. 
Lush,  22  Wend.,  410;  Eing  v.  Wheder,  7  Cowan,  725.) 
This  is  necessary  to  a  thorough,  searching  investigation  of 
truth.  Should  those  engaged  in  the  management  of  causes 
before  courts  be  placed  in  fear  of  prosecutions  ior  slander  for 
refleotions  cast  upon  the  credibility  of  parties  and  witnesses, 
and  their  defence  made  to  depend  upon  the  truth  of  what  is 
said,  trials  of  questions  of  fact,  depending  upon  the  credibility 
of  witnesses,  would  be  far  less  likely  to  lead  to  as  correct 
results  as  in  cases  wJiere  no  such  embarrassment  was  felt 
In  the  latter,  the  court  and  jury  will  have  their  atjbention 
called  to  every  consideration  having  a  tendency  to  enable 
them  to  arrive  at  the  truth.  This  tends  to  promote  an  intel- 
ligent administration  of  justice.  To  secure  this  is  of  much 
greater  importance  than  t»  prevent  the  evils  arisuig  from 
reflections  cast  upon  parties  or  witnesses.  Suoh  reflections, 
if  unfounded,  produce  no  lasting  injury,  as  their  injustice  will 
almoBt  mvariably  be  made  appareat  during  the  trial,  «id 
those  only  injured  who  have  resorted  to  their  use  without 
any  substantial  ground  therefor.  Besides,  the  proper  exer- 
cise of  the  powers  of  the  presiding  judge  will,  in  most  if  not 
in  all  cases,  prevent  any  abuse  of  this  privilege.  The  privi- 
lege under  consideration,  it  will  be  seen,  is  much  more  exten- 
sive than  in  many  other  cases  where  communications  are 
termed  privileged,  as  in  giving  the  character  of  servants,  etc. 
In  tl^e  case  of  counsel,  everything  pertinent  and  material  to 
the  question  involved  is  privileged,  irrespective  of  the  motive. 
(See  cases,  supra.)  In  the  latter,  the  extent  of  the  privilege 
is  to  repel  the  presumption  of  malice  which  the  law  implies 
from  making  the  communication  when  there  is  no  privil^e, 
and  bar  a  recovery  in  the  absence  of  proof  of  repress  malice. 
WrigJU  v.  Woodgate  (2  Crompton,  Meeson  &  Boscoe,  573), 
cited  by  the  plaintiff's  counsel,  was  a  case  of  the  latter  class ; 
and  all  that  is  there  said  by  the  judge  related  to  this  class 
only,  and  has  no  relation  to  the  extent  of  the  privilege  of 
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memberB  of  the  legislature  in  their  deliberations  or  of  counsel 
in  the  trial  of  causes.  White  v.  CaaroU  (42  K  Y.,  161),  rightly 
understood,  is  in  harmony  with  the  other  cases.  The  case 
shows  that  the  court  held  that  the  answer  given  to  the  ques- 
tion put  to  the  defendant  as  a  witness  before  the  surrogate 
was  not  material  and  pertinent  to  the  inquiry ;  and  f  urtlier 
held  it  was  privileged  if  the  defendant,  when  he  gave  it,  in 
good  faith  believed  it  was ;  and  whether  he  so  believed  was  a 
question  of  fact  to  be  determined  by  the  jury.  Had  the  evi- 
dence proved  that  the  answer  was  material  and  pertinent, 
the  court  must  have  held  it  privileged,  irrespective  of  the 
defendant's  belief  upon  the  subject.  Applying  the  law  to 
the  present  case,  we  find  that  the  evidence  proved  that  the 
point  in  issae  before  the  referee  was  whether  Caldwell,  the 
bankrupt,  was  a  member  of  the  firm  of  Marsh  &  Go.,  and,  as 
such,  entitled  to  a  share  of  the  property  of  tlie  firm.  The 
testimony  of  the  plaintiff  was  to  the  efiect  that  he  was  not 
such  partner,  but  that  his  wife  was.  It  was  therefore  a  mate- 
rial and  pertinent  question  whether  this  testimony  was  true ; 
and  the  counsel  of  the  opposing  creditor  was  therefore  privi- 
leged in  insisting,  in  his  objections  to  the  disdiarge,  that  it 
was  not  true,  even  if  it  was  necessary  for  the  defendant  in 
this  case  to  go  further,  and  show  that  there  was  some  reason 
for  the  imputation  upon  the  plaintiff,  that  was  shown.  It 
was  proved  that  Caldwell  had  been  engaged  for  some  ten 
years  in  the  business  of  the  firm ;  that  he  managed  its  finan- 
cial business,  drew  the  checks,  in  short,  acting  the  same  as  if 
a  partner.  While  this  did  not  satisfy  the  referee  that  he  was 
such,  and  that  the  plaintiff's  testimony  was  false,  it  furnished 
ground  to  the  counsel  to  argue  to  that  effect. 

The  judgment  of  the  General  Term,  affirming  the  judg- 
ment for  the  defendants,  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 

SiCKBLS — ^VoL.  V.  40 
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Ttts  Tbbona  Oentral    Cheese    Company,  Appellant,  v. 

Joseph  P.  Mubtauoh,  Bespondent. 

A  penal  statute  Tdll  not  be  extended  by  implication  or  constmction  to 
cases  within  the  mischief  if  they  are  not  at  the  same  time  within  the 
teitna  of  the  act  fairly  and  reasonably  interpreted. 

The  intent  of  section  1  of  the  act  to  protect  batter  and  cheese  manufac- 
turers (chap.  86,  Laws  of  1865),  which  imposes  a  penalty  upon  any  per. 
son  who  shall  knowingly  sell,  supply  or  bring  to  be  manufactured  to 
any  cheese  manu&ctoiy  diluted,  adulterated  or  skimmed  milk,  is  to 
punish  only  for  actual  and  intentional  violation  of  its  provisions.  A 
party  sought  to  be  charged  is  only  liable  where  the  offence  is  com- 
mitted by  his  authority  or  with  his  knowledge  and  sssent. 

Actual  knowledge  of  the  deteriorated  quality  of  each  or  any  particular 
delivery  need  not  be  shown  or  express  authority  to  dQute,  adulterate  or 
depreciate  the  quality  of  the  milk  in  any  particular  nuinner  or  to  any 
particular  extent  It  is  sufficient  to  prove  knowledge  by  the  defendant 
that  his  servants  and  agents  did  deliver  bad  milk  or  a  general  authority  to 
them  to  do  so.  This  knowledge  or  authority  may  be  implied  from  cir- 
cumstances. 

Defendant  was  at  and  about  his  farm  managing  and  controlling  it  His 
servants  prepared  and  delivered  at  plaintifl^s  factory  diluted  and  skimmed 
milk.  Hiddy  that  the  evidence,  unrebutted  by  proof  that  defendant  had 
no  knowledge  and  was  in  no  way  accessory  to  the  acts  complained  of, 
raised  a  presumption  of  fact  that  th^  were  authorized  by  him,  and 
required  the  submission  of  that  question  to  the  Jury.  A  nonsuit  was, 
therefore,  error. 

(Argued  November  16, 1872 ;  decided  November  10, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  denying  a  motion  for  a  new  trial,  and  ordering  judg- 
ment of  dismissal  of  complaint  and  nonsuit.  (Beported  below, 
4  Lans.,  17.) 

The  action  was  brought  to  recover  penalties  given  by  chap. 
861  of  the  Laws  of  1865  for  delivering  to  plaintiffs  factory 
diluted  and  skinmied  milk. 

Defendant  lived  upon,  managed  and  controlled  his  farm 
and  the  work  thereon.  His  wife,  son  and  daughter  milked 
the  cows,  prepared  the  milk  for  the  factory,  and  delivered  it. 
They  delivered  watered  and  skimmed  milk.    Upon  the  trials 
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at  the  condufiion  of  plaintiff's  evidence,  defendant's  connBel 
moved  for  a  nonsuit  npon  the  ground  that  the  evidence  did 
not  show  knowledge  on  the  part  of  defendant  of  the  wrong- 
ful acts.  The  court  granted  the  motion  and  ordered  excep- 
tions to  be  heard  at  first  instance  at  General  Term. 

John  D.  JKeman  for  the  appellant  One  personally  inno- 
cent is  liable  for  penalties  given  by  statute  for  unlawful  acts 
of  his  agents  or  servants  in  the  conduct  of  his  business.  {Davis 
et  al.  V.  JBemday  40  N.  T.,  453,  note ;  Zee  v.  ViUage  of  Sandy 
Em,  id.,  443,  448,  449 ;  Hern  v.  NichoU,  1  Salk.,  289 ;  40 
N.  T.,  454.)  The  evidence  was  prima  facie  sufficient  to 
charge  defendant.  {Locke  v.  Steams^  1  Mete.,  562,  563; 
CommoTMoeaUh  v.  Nichols^  10  id.,  239;  Attomey-Oentral  v. 
Siddenj  1  Oromp.  &  Jer.,  219 ;  Story  on  Agency,  7th  ed., 
660,  etc.,  note ;  Eoscoe  Or.  Evi.,  4th  ed.,  657,  658.)  The  rule 
of  strict  construction  applicable  in  a  criminal  action  does  not 
apply  herer  {Attorney^  Getter  al  v.  Bidden^  1  Cromp.  &  Jer., 
225 ;  Locke  v.  Steams^  1  Mete.,  563 ;  Bennett  v.  Jvdaon^  21 
N.  Y.,  286.) 

7.  N.  Meesenger  for  the  respondent.  Plaintiff's  case  was 
not  brought  within  the  statute,  and  the  nonsuit  was  properly 
granted.  (Hawkins'  P.  C,  Cnrw.  ed.,  188,  §  16;  1  Bish. 
Crim.  Law,  §  250,  and  notes ;  2  East,  641 ;  10  Serg.  &  Bawl., 
893.)  Where  the  law  presumes  the  defendant's  innocence,  it 
presumes  the  affirmative,  and  not  the  negative.  (  WiUiama  v. 
Eaut  India  Go.^  3  East,  182.)  Knowingly  means  actual,  and 
not  constructive,  inferential  or  even  presumptive  knowledge. 
(5  C!omst.,  210 ;  22  Barb.,  662 ;  21  id.,  212 ;  see  also  2  Caines, 
97.)  If  an  agent's  authority  can  be  executed  lawfully,  it  is 
not  to  be  extended  by  construction  to  unlawful  acts  so  as  to 
render  his  principal  liable  in  a  criminal  action  or  an  action  for 
a  penalty.  {Cla/rh  v.  Nat.  Bank^  3  Duer,  241-249 ;  Fraz&r 
V.  Freeman^  Allkn,  J.,  not  rep. ;  1  Bish.  Crim.  Law,  §§  392, 
393.) 

Allsn,  J.    A  principal  is  confessedly  liable  for  the  acts  of 
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his  agent,  within  the  scope  of  his  general  auth^ty<  A  nuMter 
is  responsible  for  the  fraudulent  misrepresentatian  of  deceit, 
as  well  as  for  the  n^ligence  or  other  wrotrgftil  act  of  si  ser- 
vant, if  committed  in  the  business  of  his  maister,  dnd  witliin 
the  scope  of  the  servant's  employment,  altboligh,  in  doing  it, 
he  departed  from  or  violated  the  instructions  of  the  master. 
{Higgma  v.  Wat&rvliet  T.  cfe  R.  Co.y  46  N.  Y.,  23 ;  Dur%t 
V.  JSurtoThy  47  id.,  167.)  So,  too,  the  principal  is  charge- 
able with  notice  to  or  knowledge  by  the  agent  of  matters 
affecting  the  relation  or  obligations  of  the  principal  to  third  per- 
sons, if  the  agent  has  such  notice  or  knowledge  at  the  time  he 
is  concerned  for  and  acting  in  behalf  of  his  principal  in  the 
execution  of  his  agency.  {Bank  of  V.  S.  v.  DamSj  2  Hill, 
451 ;  Weisser  v.  Demaon^  6  Seld.,  68 ;  Dresser  v.  H'orwood^ 
17  0.  B.  pN".  S.],  466.)  This  knowledge  of  the  agent  is 
imputed  to  the  principal,  and  held  as  constructive  notice  to 
him  upon  general  principles  of  public  policy.  It  is  presumed 
that  the  agent  has  communicated  the  facts  within  his  know- 
ledge to  his  principal,  and  if  he  has  not,  that  nevertheless,  the 
latter  having  entrusted  the  agent  in  a  particular  business,  it 
is  more  reasonable  that,  where  one  party  most  suffer  by  th<9 
misconduct  of  another,  he  shonld  sustain  the  loss'  who  has 
reposed  the  confidence  in  the  agent,  rather  than  the  third 
person  who  has  given  no  such  confidence. 

In  the  cases  suggested,  the  principal  cannot  exonerate  him- 
self from  liability  for  the  acts  of  his  agent  by  showing  that 
they  were  committed  in  violation  of  his  instruction,  or  relieve 
himself  from  the  consequences  resulting  from  actual  notice  or 
knowledge  of  the  facts  communicated  to  his  agent,  by  show- 
ing utter  ignorance  on  his  part.  The  liability  is  as  absolute 
as  if  the  acts  had  been  performed  by  the  principal  in  person, 
or  the  knowledge  of  the  particular  facts  had  been  actually 
communicated  to  him. 

Within  these  general  rules  it  is  palpable  that  the  defendant 
is  liable  to  the  parties  injured  by  the  adulteration  or  dilution 
of  the  milk  delivered  in  his  behaK  to  the  factory,  for  the  dam- 
ages actually  sustained,  and  such  liability  does  not  depend 
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«poii  the  statute,  but  upon  the  well  established  principles  of 
the  common  law.  But  this  is  an  action  to  recover  a  penalty 
giveQ  by  the  statute  (Laws  of  1865,  chap.  361),  and  although 
the  penalty  is  given  to  the  party  injured,  the  act  is  penal,  and 
not  remedial ;  that  is,  it  authorizes  a  recovery  within  certain 
limits  ag  to  amount,  for  each  offence,  without  respect  to 
the  aetual  damage  caused  by  the  fraud,  and  is  not  intended  as 
a  cumulative  remedy  for  the  loss  occasioned  by  the  wrong,  or 
a  substitute  for  tlie  common-law  action.  It  is  panitive  and 
penal  In  its  character.  Such  an  act  cannot  be  extended  by 
implication  or  construction  to  cases  within  the  mischief,  if 
they  are  not  at  the  same  time,  within  the  terms  of  the  act, 
ftiriy  and  reasonably  interpreted.  Laws  imposing  a  penalty 
and  giving  penal  actions  must,  like  other  statutes,  receive  a 
reasonable  construction.  While  they  cannot  be  enlarged  by 
construction,  effect  will  be  given  to  the  intent  of  the  legisla- 
ture, as  deducible  from  the  language  employed,  but  they  will 
not  be  extended  by  implication  to  cases  not  fairly  within  the 
intent,  as  declared  by  the  words.  {Strong  v.  StebbinSj  5  Cow., 
810.)  The  act  which  gives  the  penalty  sued  for,  only  subjects 
him  who  shall  knawmgJy  sell,  supply,  or  bring  to  be  manu* 
&ctured,  to  any  cheese  fieictory,  diluted,  adulterated  or  skim- 
med milk.  It  is  not  the  act  of  selling,  supplying  or  bringing 
to  the  &ctory  the  milk  condemned  by  the  law,  that  gives  the 
penalty.  If  so,  it  would  be  immaterial  whether  the  owner 
and  proprietor  sold  or  brought  the  milk  in  person  or  by  his 
servants,  or  the  agency  of  third  persons.  The  act  might  be 
regarded  ae  the  act  of  the  principal,  and  he  made  liable, 
although  done  without  his  personal  knowledge  or  interven- 
tion. Dams  V.  Bemis  (40  N.  Y.,  453,  note)  may  be  coinceded 
to  have  been  well  decided. 

But  the  word  ^^  knowingly,"  in  the  statute  now  under 
review,  qualifies  the  acts  condemned,  and  only  makes  the 
offence  penal  when  committed  by  the  authority  or  with  the 
knowledge  and  assent  of  the  party  sought  to  be  charged.  The 
act  designedly  distinguishes  between  actual  and  constructive 
participation  in  and  assent  to  the  wrongful  act,  and  between 
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actual  or  personal,  and  impnted  or  constructive  notice  or 
knowledge  of  facts  constituting  the  offence. 

The  intent  of  the  act  is  to  punish  an  individual  only  for  an 
actual  and  intentional  violation  of  its  provisions.  The  act 
need  not  be  personally  committed  by  the  party  charged,  but 
if  authorized  by  him,  he  is  liable  for  the  penalty.  Efiect  can- 
not be  ^ven  to  the  act  in  its  present  form,  unless  it  is  thus 
restricted  in  its  application  and  operation.  Upon  any  other 
interpretation,  the  word  «  knowingly  "  is  of  no  effect,  and  has 
no  meaning.  It  can  hardly  be  claimed  that  one  would  be  lia- 
ble for  a  penalty  under  a  statute  like  this^  even  without  the 
word  "knowingly,"  or  other  like  qualification,  for  delivering, 
by  mistake  and  in  good  faith,  milk  within  the  condemnations, 
but  of  which  neither  he  or  any  person  in  his  employ  had  any 
knowledge ;  that  which  might  have  become  diluted  or  adul- 
terated by  accident,  or  by  the  malicious  acts  of  strangers. 
The  extent  of  the  liability  in  such  cases  would  be  the  damages 
actually  sustained  by  the  parties  injured. 

A  violation  of  the  statute  and  a  right  to  the  penalty,  then, 
can  only  be  established  by  proof  of  a  delivery  of  milk  of  the 
character  named  in  the  act,  with  the  knowledge  or  assent,  or  by 
authority  of  the  defendant.  It  would  not  be  necessary  to  prove 
actual  knowledge  of  the  deteriorated  quality  of  each  or  any 
particular  delivery,  or  express  authority  to  dilute  or  adulterate 
or  depreciate  the  quality  of  the  milk  in  any  particular  man- 
ner, or  to  any  particular  extent. 

It  would  be  sufficient  to  prove  knowledge  by  the  defendant 
that  his  servants  or  agents  did  deliver  bad  milk,  or  a  general 
authority  to  them  to  do  so.  And  this  authority  may  be  implied 
from  circumstances.  It  then  becomes  a  question  of  evidence. 
That  milk  diluted  and  skimmed  was  delivered  by  the  defendant 
to  the  factory  is  not  disputed,  and  that  he  did  so  ^^  knowingly," 
that  is,  with  knowledge  of  the  inferior  quality  of  the  milk, 
and  that  it  had  been  tampered  with,  may,  like  any  other  mate- 
rial &ct,  be  proved  by  circumstances.  If  there  was  any  evi- 
dence proper  for  the  consideration  of  the  jury,  bearing  upon 
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the  question,  the  cause  shonld  not  have  been  taken  from  the 
jury  by  a  nonsuit  and  a  dismissal  of  the  complaint. 

The  evidence  is  very  brief  and  simple.  The  defendant,  so 
far  as  appears,  carried  on  his  farm,  and  was  at  and  about  his 
farm,  managing  and  controlling  his  business  in  the  ordinary 
uray,  during  the  time  of  the  delivery  of  the  milk  to  the  plain- 
tiff. £Qs  wife  and  children  aided  him,  and  performed  certain 
services,  and  among  other  things  they  milked  the  cows  aud 
prepared  the  milk  and  put  it  in  cans  for  delivery  at  the  fac- 
tory, and  a  son  of  the  defendant,  or  some  other  servant,  deli- 
vered the  milk  to  the  plaintiff. 

The  wrongful  acts  alleged  were  committed,  if  at  all,  by  tlie 
wife  and  daughter  of  the  defendant  in  the  performance  of  ser- 
vices in  his  behalf,  and  in  his  interest,  and  not  in  the  inter- 
est of  or  the  agents  of  any  third  person.  The  relation  of 
master  and  servant  existed  between  the  defendant  aud  his 
wife  and  children  in  respect  to  the  preparation  and  sending 
the  milk  to  the  factory ;  and  it  will  not  be  assumed,  in  the 
absence  of  evidence  to  the  contrary,  that  acts  in  the  course  of 
the  service,  tending  to  benefit  the  defendant,  were  without 
his  authority.  One  is  liable  for  the  unlawful  jsale  of  spirit- 
ous  liquors  on  his  premises,  with  his  assent,  by  a  servant  or 
agent  employed  in  his  business.  But  the  sale  by  his  servant 
and  agent  is  only  j[/rima  facie  evidence  of  the  assent  of  the 
employer,  and  may  be  rebutted.  {2i€x  v.  Almouj  5  Bur., 
2686 ;  CamrnomoecUth  v.  NichdSy  10  Met.,  259.)  In  People 
V.  HvJhut  (4  Den.,  133)  the  illegal  sale  was  by  the  son  of  the 
defendant,  and  the  prosecutor  was  permitted  to  prove,  as  an 
additional  circumstance  in  aid  of  the  presumption  that  it  was 
by  authority  of  the  defendant,  that  he  kept  a  bar  with  bottles 
in  it.  In  Attorney-General  v.  Siddon  (1  0.  &  J.,  219)  a 
trader  was  held  liable  for  concealing  smuggled  goods,  the 
illegal  act  having  been  performed  by  a  servant  in  the  conduct 
of  the  business,  and  in  the  absence  of  the  master.  The  Lord 
Chief  Baron  was  of  the  opinion  that  the  presumption  was, 
unless  the  contrary  was  shown,  that  the  act  was  authorized 
by  the  defendant.    Other  judges  regarded  the  act  as  prima 
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facie  the  act  of  the  defendant,  and  all  agreed  that  the  master 
was  at  liberty  to  have  produced  evidence  to  rebut  the  pHma 
fade  case,  but,  as  said  by  Batley,  B.,  "  in  the  absence  of 
any  evidence  to  rebut  that  case,  it  was  rightly  left  to  the 
jury,  and  the  jury  were  bound  to  consider  it  the  master's 
act.''  The  Auiytn^-Oeneral  v.  Riddle  (2  C.  &  J.,  493)  is  in 
principle  very  like  the  case  in  hand.  There  a  wife  was 
proved  to  have  authority  from  her  husband,  a  paper  maker, 
to  do  certain  acts  in  his  trade,  and  she  pledged  paper  which 
had  no  proper  label  or  stamp  on  it.  In  an  action  for  the 
penalty  incurred  under  the  revenue  laws  against  the  husband, 
the  Chief  Baron  upon  the  trial  directed  a  verdict  for  the 
defendant.  The  verdict  was  set  aside,  upon  motion,  on  the 
ground  that  the  authority  of  the  wife  to  do  this  particular  act 
was  a  question  for  the  jury. 

Authority  from  the  defendant,  express  or  implied,  to  his 
servants,  to  tamper  with  the  mUk,  will  be  equivalent  to  and 
supply  the  want  of  evidence  of  actual  knowledge  by  him  of 
the  improper  treatment  of  the  milk  in  each  instance,  and  if 
that  authority  is  proved  to  the  satisfaction  of  the  jury,  the 
action  is  sustained.  Like  other  presumptions  of  fact  or  cir- 
cumstantial evidence  tending  to  prove  a  fact,  it  may  be  rebutted 
by  evidence  that  the  defendant  did  not  in  any  way  author- 
ize it,  and  had  no  knowledge  of  it.  But  under  the  circum- 
stances of  the  case  the  jury  would,  upon  the  evidence  unex- 
plained and  uncontradicted,  have  been  authorized  to  find  that 
the  acts  of  the  wife  and  daughters  were  authorized  by  the 
defendant.  It  was  within  the  power  of  the  defendant  to  rebut 
the  j^rwTiayboia  case  made  by  the  plaintiff,  if  he,  in  fact,  was 
innocent,  but  it  will  not  answer  to  suffer  a  party  to  escape  the 
consequences  of  acts  like  those  complained  of,  by  keeping  in 
the  background  and  putting  forward  irresponsible  agents,  and 
thus  secure  the  benefits  and  escape  the  perils  of  the  wrong. 
The  presumption  of  authority,  from  the  facts  proved,  is  not 
one  of  law,  and  therefore  conclusive,  but  of  fact,  and  it  is  for 
the  jury  to  determine  whether  the  evidence  warrants  it. 

A  similar  principle  prevails  in  the  law  of  libel,  to  the  extent 


18Y2.]  The  People  ex  rel.  Baelow  v,  Cuetis.  821 

■*  -  - 

Statement  of  case. 

that  the  publisher  is  prima  fade  liable  for  libels  published 
by  his  servants,  but  it  is  now  well  established  that  he  can 
exonerate  himself  from  liability  by  showing  that  he  was  in  no 
way  accessory  to  the  publication.  (Roscoe's  Or.  Ev.,  6th  Am. 
ed.|  622,  and  cases  cited.)  But  it  was  competent  for  the  defend- 
ant here  to  prove  that  he  had  no  knowledge,  and  was  in  no 
way  accessory  to  the  wrongful  acts  complained  of,  or  he  may 
insist,  to  the  jury,  that  the  evidence  does  not  establish  his 
guilty  knowledge  of  or  complicity  Mrith  the  acts  of  his  wife 
and  daughters.  There  was,  however,  competent  evidence 
tending  to  connect  the  defendant  with  the  oflEence,  and  it 
should  have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Ghijsch,  Oh.  J.,  FoLGEB,  Ain)SEW8  and  Rapallo,  JJ., 
concur. 

Gboveb  and  Feoeham,  J  J.,  concur  in  result. 

Judgment  reversed. 


The  People  ex  rel.  Feanck  0.  Baelow,  Attorney-General, 
AppellantSjV.  William  E,  Ouetis,  Respondent. 

By  the  Ck)n8titution  of  the  United  States  the  whole  subject  of  foreign 
intercourse  is  committed  to  the  federal  goyemment,  and  upon  aU  ques- 
tions relating  thereto  it  alone  can  speak  and  act.  It  has  the  exclusive 
power  to  regulate,  provide  for  and  control  the  surrender  of  fugitives 
from  justice  from  foreign  coimtries.  The  provision,  therefore,  of  the 
Revised  Statutes  (1  B.  S.,  164,  §g  &-11)  providmg  for  such  surrender 
is  unconstitutional,  and  a  warrant  issued  by  the  governor  in  pursuance 
thereof  is  void. 

(Argued  November  11, 1873 ;  decided  November  10, 1873.) 

Eeeoe  to  the  General  Term  of  the  Supreme  Oonrt  in  the 
first  judicial  department,  to  review  judgment  affirming 
proceedings  upon  habeas  (xyrpvA  o(  defendant,  a  justice  of  the 
Supreme  Oourt  of  the  city  and  county  of  New  York,  which 
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proceedings  were  brotight  into  the  Snpreme  Ooart  by  writ 
of  certiorari.    (Reported  below,  46  How.  Pr.  R.,  171.) 

Carl  Yogt,  on  the  25th  day  of  May,  1872,  was  in  custody 
of  the  warden  of  the  city  prison  of  the  city  of  New  York 
upon  a  commitment  to  answer  an  indictment  for  grand 
larceny. 

Upon  the  request  of  the  minister  of  the  kingdom  of  Bel- 
gium, who  charged  that  Yogt  had  been  guilty  of  the  crimes 
of  murder,  robbery  and  arson,  near  Brussels,  the  governor  of 
this  State,  upon  the  day  last  named,  issued  his  warrant,  under 
the  provisions  of  the  law  of  1822  (1  R.  S.,  164,  §  8),  to  the 
sheriff  of  the  county  of  New  York,  reciting  the  fact  that  the 
proof  required  by  the  act  of  1822  had  been  produced  before 
him,  which  proof  was  set  forth  in  detail,  and  further  reciting 
the  application  of  the  Belgian  minister,  and  directing  the 
sheriff  to  deliv^  Yogt  to  the  person  designated  by  the  Bel- 
gian authorities,  to  the  end  that  he  might  be  taken  to  Brussels 
to  be  tried  for  his  crimes. 

Upon  a  hearing  upon  a  habeas  corpus^  issued  upon  the 
petition  of  Yogt,  brought  to  inquire  into  the  legality  of  his 
detention,  defendant  discharged  Yogt  upon  the  governor's 
warrant  and  recommitted  him  upon  the  commitment  for  grand 
larceny,  upon  which  latter  writ  he  now  remains  in  custody. 

It  was  conceded  that  there  is  no  extradition  treaty  between 
the  United  States  and  Belgium. 

The  discharge  was  upon  the  ground  that  the  act  of  1822 
and  the  warrant  of  the  governor  thereunder  are  in  conflict 
with  the  Constitution  of  the  United  States,  and  therefore 
void. 

Francis  C.  Barlow^  attorney-general,  for  the  people.  The 
State  of  New  York  has  not,  in  this  case,  entered  into  a  com- 
pact or  agreement  with  a  foreign  power.  {Holmes  v.  Jenni- 
son,  14  Peters,'  540,  571,  572;  Qreen  v.  BidcOe,  8  Wheat., 
92;  Duer  Treatise  on  Const.  Law,  385.)  The  States  may 
exercise  certain  powers  until  congress  has  occupied  the  ground 
by  legislation.    {Simrges  v.  Crawninskield^  4  Wheat.,  122, 
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195,  im ;  WOsofh  V.  BlacJn  Bird  Greek  Co.,  2  Pet.,  246 ; 
JSbtuton  V.  Jfoorey  6  Wheat.,  1-21, 61, 52.)  A  State  has  the 
power  to  forhid  the  entrance  and  to  remove  from  its  territory 
persons  considered  dangeroiiis.  {City  of  Ne/w  York  v.  MUn, 
11  Pet.,  102 ;  Hcimes  v.  Jenmeon,  14  id.,  appendix,  616, 
618 ;  Ec  parte  Molmee,  12  Vt,  643 ;  Prigg  v.  Pennsyhoama, 
16  Pet.,  639,  625 ;  Moore  v.  lUmoie,  14  How.,  13, 18 ;  In  re 
Waehhwrriy  4  J<Ans.  Oh.,  106.) 

WiJOAam  F.  Eiwtzmg  for  the  respondent.  The  attempt  of 
the  State  to  deliver  np  defendant  was  tmoonstitntional  and 
in  derogation  of  the  rights  of  the  general  government  (1  Am. 
Btate  Papers,  176 ;  vol.  2  Opinions  Attorneys-General,  452, 
869 ;  Wheaton's  Elements,  171 ;  vol.  6  Opinions  Attorneys- 
General,  86,  432 ;  Wheaton's  Int.  Law,  by  Dana,  181 ;  10 
Sergt.  &  Kawle,  184 ;  Ms  parte  Holmes,  12  Vt.,  636 ;  Story 
on  Const,  §  1365;  Otibone  v.  Ogdei^  0  Wheat,  1 ;  Feder- 
alist, No.  22 ;  HoVmee  v.  Je/nmieon,  14  Pet.,  6T2,  678.)  The 
statnte  and  warrant  of  the  governor  are  m  violation  of  the 
Oonstitntion  of  this  State.  (State  Const.,  art.  1,  §§  2,  6  ;  1 
Black.  Com.,  135^187;  Tm^  v.  P^rUr,  4  Hill,  140 ;  Peo- 
pU  esD  rel.  Baldwin  v.  Hrnos,  15  Abb.,  119 ;  Wynehamer  v. 
The  People,  13  N.  Y.,  '378 ;  OonmonvoeaWt  v.  Orem,  17 
Mass.,  634.) 

Church,  Ch.  J.  This  is  a  Writ  of  error  to  feview  a  judg- 
ment of  the  General  Term  of  the  Supreme  Court  in  the  fii-st 
judicial  department,  rendered  upon  a  certiorari,  removing 
into  that  court  certain  proceedings  had  before  the  respondent, 
as  a  justice  of  Ae  Superior  Conrt  of  the  city  of  New  York, 
on  habeas  corpus,  in  the  case  of  Carl  Yogt. 

The  return  showed  that  the  prisoner  was  in  custody  of  the 
warden  of  the  dty  prison,  upon  a  commitment  by  a  police 
justice  for  grand  larceny;  and,  also,  that  the  sheriff  of  the 
city  and  county  of  New  York  was  present  with  a  warrant, 
issued  by  the  governor  of  the  State  of  New  York,  for  the 
apprehension  and  delivery  to  the  authorities  of  the  kingdom 
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of  Belgium  of  the  said  Carl  Vogt ;  and  the  sheriff  prayed  for 
an  order  adjudging  that  the  prisoner  be  awarded  to  him. 

The  warrant  of  the  governor  was  issued  under  and  in  pur- 
suance of  a  statute  of  this  State,  passed  in  1822  (1  B.  S.,  468, 
6th  ed.),  providing  for  the  surrender  of  fugitives  Irom  justice 
from  foreign  countries.  The  question  involved  is  whether 
this  statute  is  a  violation  of  the  Constitution  of  the  United 
States.  The  statute  provides  that  the  governor  may,  in  his 
discretion,  deliver  over  to  justice  any  person  found  within  the 
State  who  shall  be  charged  with  having  committed,  without 
the  jurisdiction  of  the  United  States,  any  crime,  except  trei^ 
son,  which,  by  the  laws  of  this  State,  if  committed  therein^ 
is  punishable  by  death,  or  by  imprisonment  in  State  prison. 
Such  delivery  can  only  be  made  on  the  requisition  of  the  duly 
authorized  ministers  or  officers  of  the  government  where  the 
crime  was  committed.  The  evidence  required  is  such  only  as 
would  justify  the  commitment  of  the  accused  for  trial  if  the 
crime  had  been  committed  in  this  State. 

The  terms  of  this  act  are  plainly  indicative  of  an  assump- 
tion of  the  right  to  regulate,  provide  for,  and  control  the 
surrender  of  fugitives  from  justice  from  foreign  countriee ; 
and  the  question  presented  is  whether  this  is  a  power  reserved 
to  the  States,  or  one  which  has  been  conferred  upon  the 
federal  government,  and,  if  conferred,  whetlier  the  power  is 
of  that  nature  that  it  may  be  exercised  by  the  States  concur- 
rently with  the  general  government. 

These  questions  of  conflicting  claims  between  the  federal 
and  State  governments  should  always  be  carefully  considered, 
and  courts  should  be  astute  in  settling  them  according  to  the 
true  character  of  the  respective  governments,  and  sedulously 
guard  and  preserve  the  rights  and  powers  of  each.  The  high- 
est interests  of  the  States  are  promoted  by  yielding  to  tiie 
general  government  and  protecting  it  in  the  enjoyment  of 
unquestioned  control  over  the  subjects  confided  to  it  by  the 
Constitution;  while,  on  the  other  hand,  the  right  of  the 
States,  in  the  free  and  absolute  exercise  of  the  great  mass  of 
reserved  powers,  should  be  left  unmolested  by  the  general 
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government.  If  this  rule  is  carefoUy  observed  collisions  will 
be  avoided  and  the  government  perpetuated,  while  its  viola- 
tion tends  to  confusion,  conflict  and  destruction. 

It  is  not  material  to  the  determination  of  this  question 
whether  the  practice  o^  delivering  up  criminals  is  a  duty 
imposed  by  the  laws  of  nations,  or  exists  only  by  comity- 
Writers  upon  public  law  differ,  and  the  adjudications  are 
somewhat  conflicting;  but  the  weight  of  modern  authority  is 
that  it  is  not  a  duty  which  may  be  demanded,  but  a  favor 
which  may  or  may  not  be  granted  without  famishing  cause 
for  complaint ;  and  that  our  own  government  so  regard  it,  we 
have  the  authority  of  Jefferson,  Monroe  and  Clay,  when 
respectively  holding  the  office  of  secretary  of  state.    (Ameri- 
can State  Papers.) 

This  subject  was  so  fully  and  elaborately  considered  by  the 
Supreme  Court  of  the  United  States  in  JSohnes  v.  Jamison 
(14  Peters,  540)  that  an  extended  discueaion  is  unnecessary, 
if  not  inappropriate. 

First,  I  think  we  should  regard  that  case  as  an  authori- 
tative decision   against  the  constitutionality  of  the  act  in 
question.    Although  the  apx>eal  was  disnussed,  yet  the  opinion 
of  Chief  Justice  Taney  upon  the  merits  in  favor  of  the  dis^ 
charge  of  the  prisoner  was  concuired  in  by  three  of  his  asso- 
ciates, Stobt,  MoLeah  and  Watnb,  and,  as  to  the  merits, 
substantially  by  two  others ;  although  the  latter  agreed  to  a 
dismissal  of  the  appeal  upon  other  grounds. 

The  decision  was  regarded  as  binding  upon  the  return  of 
the  case  by  the  Supreme  Court  of  Vermont,  and  the  prisonor 
was  discharged.    (12  Vt.,  631.)     I  am  not  aware  of  any  adjudi- 
cation since  that  time  impairing  the  efEect  of  this  decision ; 
and  as  the  subject  is  one  within  the  cognizance  of  the  federal 
courts,  the  question  should  be  regarded  as  settled.    This  is  a 
much  stronger  case  for  holding  the  act  of  the  governor  invahd 
than  the  Vermont  case.     There  the   State  had  not  acted  at 
all.    The  act  of  the  governor  in  issuing  his  warnmt  was  not 
authorized  by  law,  nor  did  it  appear  that  any  demand  had 
been  made  by  the  Canadian  government  for  the  rendition  of 
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the  prisoner ;  aad  one  of  the  judges  agreed  to  a  diamiBBal  of 
the  appeal  upon  the  latter  ground.  Here  the  State  has  made 
a  permanent  regulation  for  the  delivery  of  fugitives,  and  the 
record  shows  that  a  formal  demand  was  made  upon  the 
governor  according  to  the  terms  of  the  statute.  If  the  same 
facts  had  appeared  in  that  case,  a  judgment  discharging  the 
prisoner  would  have  been  rendered. 

In  the  next  place,  the  elaborate  and  exhaustive  opinion  of 
Ohief  Justice  Taney  commends  itself  to  our  judgment  as  a 
correct  exposition  of  the  law  on  the  subject,  and  it  would  be 
difficult  to  add  anything  to  the  force  of  his  reasoning.  It  ia 
admitted  by  the  attorney -general  that  the  general  government 
possesses  the  power  over  the  subject  of  extradition  of  fugitives 
from  justice,  and  that  if  it  had  exercised  the  power  in  regard 
to  Belgium  it  would  be  exclusive,  and  that  no  one  could  be 
delivered  except  through  the  federal  machinery;  but  he 
insists  that  this  power  is  dormant  as  to  all  countries  with 
which  the  government  have  made  no  treaty ;  that  the  States 
are  not  prohibited  from  exercising  it,  and  that  such  exercise 
is  not  tepugnant  or  inconsistent  with  the  power  conferred  on 
the  government.  This  position  is  not  tenable.  It  is  true 
that  a  grant  of  power  to  the  general  government  does  not 
necessarily  operate  as  a  prohibition  of  the  same  power  by  the 
States.  (Sturges  v.  Orownmahiddy  4  Wheat,  122.)  There 
are  subjects  over  which  the  general  government  and  the  States 
may  exercise  concurrent  authority.  If  the  terms  of  the  grant 
are  not  exclusive,  and  there  is  no  express  prohibition  upon 
the  States,  and  no  repugnancy  or  inconsistency  in  its  exercise 
by  the  States,  the  authority  is  concurrent. 

This  subject  is  not  one  of  that  character.  The  whole  sub- 
ject of  foreign  intercourse  is  committed  to  the  federal  govern- 
ment. Indeed,  this  was  one  of  the  principal  purposes  of  the 
Union.  As  to  foreign  countries,  the  States,  as  such,  are 
unknown.  The  treaty-making  power  is  exclusive  in  the 
general  government  not  only,  but  the  States  are  prohibited 
from  exercising  it  in  express  terms.  So  the  appointment  of 
ambassadors  and  receiving  ambassadors  from  foreign  coun- 
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triee  are  confided  to  the  Union,  and  the  States  are  prohibited 
firom  making  any  compact  or  agreement  with  any  foreign 
power.  The  act  of  the  legislature  under  consideration  author- 
izes foreign  ministers  and  (^cers  of  foreign  governments  to 
make  a  demand  upon  the  governor,  and  empowers  him  to 
treat  with  these  ministers,  and  accede,  in  his  discretion,  to 
their  demand.  It  is  patent  that  the  exercise  of  such  a  power 
by  the  States  may  frustrate  the  foreign  policy  of  the  govern- 
ment both  as  to  countries  with  which  the  government  has 
made  a  definite  treaty,  and  as  to  those  with  which  it  has  not. 

It  has  been  the  policy  of  the  government  in  later  years  to 
ente^  into  extradition  treaties  with  foreign  nations ;  but  the 
propriety  of  doing  so  in  any  particular  case  may  depend  upon 
a  variety  of  circumstances  known  only  to  the  officers  of  the 
govermnent.  We  cannot  determine  nor  judicially  know  but 
that  the  government,  for  reasons  of  public  policy  connected 
with  its  negotiations,  may  have  declined  to  enter  into  such 
a  treaty  with  Belgium,  the  demanding  country,  or  that  conn- 
try  may  have  itself  refosed  to  make  such  a  treaty  without 
some  undue  stipulations  on  our  part.  Is  it  to  be  tolerated 
that  a  State  may  overrule  the  decision  of  the  government,  and 
thus  embarrass  its  foreign  negotiations,  and,  for  that  purpose, 
may  the  States  receive  and  treat  with  foreign  ministers  ? 

If  one  State  may,  all  the  States  may  make  these  arrange- 
ments, which  arrangements  may  all  differ  from  each  other ; 
and  the  same  States  may  make  different  arrangements  with 
each  foreign  nation.  The  embarrassment  which  such  an 
exercise  of  power  by  the  States  would  produce  to  the  general 
government  in  its  foreign  policy  is  obvious.  The  general 
government  might  adopt  the  policy  of  refusing  to  make  an 
extradition  treaty  with  all  nations,  or  it  might  refuse  as  to 
Belgium  or  any  other  particular  country.  It  cannot  be  said, 
from  the  absence  of  a  treaty  with  any  country  or  all  countries, 
that  the  power  is  dormant.  It  may  be  as  much  exercised  by 
refrising  as  by  making  a  treaty.  In  the  absence  of  a  treaty 
we  are  to  presume  a  refiisal  or  failure  to  make  one  on  the  part 
of  the  government.    In  either  case  the  power  is  not  dormant 
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The  nature  of  the  power  is  such  that  it  cannot  be  dormant. 
It  is  necessarily  in  active  exercise  by  the  government  when 
acting  or  omitting  to  act.  The  dormant  powers  are  snch  as 
the  States  may  exercise  over  their  internal  affiiirs  withont  col- 
liding with  the  action  or  non-action  of  the  general  govern- 
ment. Such  is  the  subject  of  bankruptcy.  If  the  general 
government  onaits,  as  it  may^  to  pass  uniform  laws  relating  to 
bankruptcies,  it  is  competent  for  the  States  to  enact  laws  on 
that  subject.  An  omission  by  the  government  to  act  can  be 
regarded  in  no  sense  as  a  decision  that  such  laws  should  not 
be  enacted  by  the  States,  and  the  action  of  the  States  contra- 
venes no  policy  of  the  government.  So  of  taxation,  except 
where  there  is  a  prohibition  on  the  States.  So  when  the 
general  government  leaves  the  regulation  of  commerce,  the 
States  may  take  it  up  within  their,  respective  jurisdictions; 
and  there  are  other  powers  which  are  concurrent  until  a  col- 
lision occurs,  and  then  the  government  is  supreme.  (11  Pet., 
102 ;  5  Wheat.,  1 ;  12  id.,  213.)  But  the  dormant  powers, 
as  they  are  called,  are  those  which  may  be  exercised  for  the 
protection  of  the  States  within  their  territories,  and  relate  to 
their  internal  affairs.  As  to  foreign  intercourse,  and  all 
questions  relating  thereto,  the  government  alone  can  speak 
and  act,  and  the  power  is  therefore  necessarily  exclusive. 

The  diflSlculty  in  executing  the  power  by  the  governor,  and 
of  determining  the  proper  occasion  of  delivering  up  fugitives, 
serves  also  to  illustrate  the  impropriety  of  State  action  and 
the  repugnance  of  the  powe];.  The  governor  is  authorized  to 
deliver  the  fugitive  '^  in  his  discretion."  This  is  a  delicate 
duty,  and  one  which  may  lead  to  complications  and  ill-feeling 
with  the  country  making  the  demand,  and  thus  involve  the 
general  government  in  difficulty  and  possibly  in  war,  which 
was  one  of  the  evils  intended  to  be  guarded  against  by  giving 
to  the  Union  the  exclusive  power  over  foreign  affairs.  The 
governor  has  power  by  the  act  to  deliver  up  fugitives  for  all 
crimes  punishable  in  this  State  by  death,  or  States  prison, 
except  treason.  This  involves  the  power  to  determine  when 
a  case  comes  without  the  exception.    There  may  be  cases 
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where  the  real  crime  ifi  treason,  but  the  charge  of  other  crimes 
is  preferred  and  perhaps  established  for  the  purpose  of  secar- 
ing  a  surrender  of  the  accused.  "When  beyond  our  territory 
the  State  is  powerless  to  retake  him,  or  obtain  redress  for  the 
£raud  and  imposition,  while  the  general  government  possesses 
ample  power  of  redress.  Again,  it  being  conceded  that  extra- 
dition is  included  within  the  treaty-making  power,  if  the 
States  may  regulate  it,  why  may  they  not  regulate  any  other 
question  included  in  that  power?  Although  expressly  pro- 
hibited from  entering  into  a  treaty,  the  regulation  of  the 
proper  subjects  of  it,  is  a  practical  exercise  of  the  power, 
which  renders  the  prohibition  nugatory.  In  any  view  of  the 
question  the  repugnance  is  clear.  I  think  also  that  the 
express  prohibition  against  making  an  agreement  with  a  foreign 
power  is  violated  by  the  act  of  the  legislature. 

The  object  of  this  provision  was  to  prevent  all  official  inter- 
course with  foreign  nations.  By  this  act  the  foreign  minister 
demands  of  the  governor  the  surrender.  The  governor  con- 
sents to  deliver  and  does  it.  Is  this  not  an  agreement  within 
the  mischief  which  the  Constitution  was  designed  to  prevent  ? 
If  the  State  may  make  an  agreement  to  deliver  one  fugitive 
upon  a  specific  demand,  why  may  it  not  make  a  general 
arrangement  with  a  foreign  power  for  all  fugitives,  and  if  it  may 
bargain  to  deliver,  why  not  for  the  surrender  of  its  fugitives  t 
Under  this  act,  upon  a  demand,  why  may  not  the  governor 
consent  to  surrender  the  fugitive  upon  condition  that  the 
foreign  power  will  surrender  a  fugitive  from  this  State  i 

The  learned  attorney-general  says :  "  If  I  take  a  penny  to 
give  a  beggar  and  subsequently  change  my  mind,  and  put  it 
back  in  my  pocket,  have  I  violated  my  contract  ?  and  from 
this  he  argues  that  there  is  no  agreement  under  this  act, 
because  the  governor  may  at  any  time  before  the  actual  sur- 
render "  at  his  discretion  "  refuse  to  surrender. 

It  does  not  establish  that  no  agreement  has  been  made  to 
prove  that  tjiere  was  a  time  when  either  one  or  both  of  the 
parties  might  have  repented  and  recanted.  It  is  unnecessary 
to  determine  that  the  governor  might  not,  even  after  the  sur- 
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render  and  before  the  fngitive  leaves  the  State,  revoke  the 
warrant  and  discharge  the  prisoner.  Under  this  act  it  is  at 
least  doubtfol  whether  he  could,  and  whether  the  power  of 
the  governor  over  the  subject  would  not  cease  the  momemt 
the  suirender  was  consummated  by  a  delivery  of  the. fugitive 
into  the  custody  of  the  foreign  power.  But  the  character  of 
the  transaction  is  not  changed  if  he  could,  and  when  the 
fngitive  left  the  State  the  arrangement  would  certainly  be 
completely  executed,  beyond  the  reach  of  recall,  and  it  is  not 
changed  by  the  want  of  opportunity  to  violate  it. 

A  promise  to  give  a  beggar  a  penny  upon  demand  is  an 
agreement  in  a  general  and  moral,  although  not  in  a  legal 
sense,  because  it  cannot  be  enforced  for  want  of  consideration ; 
and  agreements  of  this  character,  by  the  States  with  for- 
eign powers,  imply  intercourse^and  arrangement,  which  were 
designed  to  be  prohibited  as  much  as  strictly  legal  contracts. 
Indeed,  no  contract  can  be  enforced  in  courts  of  justice  against 
a  State.  Moral  duty  is  the  only  obligation  which  a  State  can 
incur,  and  if  the  term  agreement  in  the  Constitution  does 
not  mean  such  an  obligation,  it  means  nothing. 

We  should  not,  upon  this  question,  apply  the  technical 
rules  applicable  to  civil  contracts  which  may  be  violated  and 
enforced.  We  must  give  such  a  construction  to  the  term 
agreement  as  will  effectuate  the  objects  intended  to  be  pro- 
moted, and  avoid  the  evils  designed  to  be  prevented.  These 
agreements  need  not  be  in  writing  nor  founded  upon  any 
legal  consideration.  Any  arrangements  in  relation  to  publio 
questions  are  included  in  the  term,  and  are  intended  to  be 
prohibited.  I  am  of  the  opinion  that  the  act  of  the  legisla- 
ture is  within  the  evils  intended  to  be  prevented,  and  is  a 
violation  of  the  express  prohibition  of  the  Constitution  of  the 
United  States  against  making  agreements  with  foreign  powers. 
It  is  also  claimed  by  the  attorney-general  that  this  act  may  be 
upheld  under  the  acknowledged  police  power  of  the  State,  to 
prevent  the  entrance  into  the  State  of  dangerous  persons,  and 
to  remove  them  when  admitted.  {City  of  New  York  v. 
MUn^  11  Peters,  102.) 
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Wliatever  police  power  the  State  may  poesess  of  the  charao- 
teir  alluded  to  for  its  own  protection,  it  is  a* sufficient  answer 
to  this  position  that  the  State  has  ezerciBed  no  such  power. 
The  surrender  of  fugitives  provided  for  is  upon  the  demand 
and  for  the  benefit  of  foreign  powers,  and  not  for  the  safety 
of  the  State.  The  police  power  requires  neither  co-operation 
or  intercourse  with  foreign  nations,  and  has  no  bearing  upon 
this  question.  Yogt  is  to  be  surrendered  under  the  act  upon 
tiie  demand  only  of  the  authorized  minister  of  the  foreign 
power,  and  not  because  he  is  unworthy  of  our  hospitality. 
The  governor  in  issuing  the  warrant  acted  under  the  authority 
of  the  statute,  and  had  no  power  to  act  otherwise.  He  did 
not  and  could  not  exercise  the  police  power  invoked  in  this 
case  without  law,  and,  as  we  have  seen,  the  legislature  has  not 
exercised  it,  and  it  is  therefore  unnecessary  to  discuss  what 
power  the  legislature  possesses  in  that  direction. 

It  is  urged  that  Yogt  is  a  great  criminal,  and  ought  to  be 
punished.  If  he  has  been  guilty  of  the  offences  laid  to  his 
charge,  of  murder,  robbery  and  arson,  justice  to  him  and  pro- 
tection to  the  community,  demand  his  conviction  and  punish- 
ment. But  however  much  we  may  regret  the  result  on  this 
account,  we  are  more  than  compensated  by  the  reflection 
that  the  escape  of  a  single  felon  from  the  punishment  due  to 
his  crimes  is  an  insignificant  evil  compared  with  the  conse- 
quences which  may  flow  from  sancticming  a  violation  of  the 
Oonstitution  of  the  United  States. 

The  judgment  must  be  affirmed. 

All  concur,  Peckham,  J.,  concurring  in  result. 

Judgment  affirmed. 
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Duncan  MoColl  et  al.,  AppellantB,  v.  The  Sun  Mtjtual 

Insurance  Cohpany,  BeBpondent. 

The  right  of  a  party  to  an  action  to  have  the  evidence  of  witnesses  taken 
upon  commission,  and  the  ppwer  of  the  court  to  award  a  commi88ion» 
depends  solely  upon  the  statute. 

Under  the  statute  (d  R  8.,  894,  §§  H*  l^i  ^)>  a  commission  is  not  autho- 
rized unless  an  issue  of  fact  is  joined,  and  is  depending  when  the  appli- 
cation therefor  is  made,  and  the  right  to  the  trial  of  the  issue  appears 
upon  the  record. 

Accordingly  held,  that  an  order  awarding  a  commission  made  after  the 
Judgment  and  appeal,  and  while  the  appeal  was  pending  undetermined, 
was  erroneous  (Gboveb,  J.,  dissenting). 

(Argued  November  12, 1872;  decided  November  19, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  reversing  an  order  of  Special 
Term  awarding  commifisionB  to  take  the  testimony  of  certain 
witnesses  residing  in  Nova  Scotia.  The  order  was  made  after 
trial  and  judgment  and  appeal^  and  while  the  appeal  was 
pending  undetermined. 

Albert  MaUkews  for  the  appellants.  The  statute  under 
which  the  commission  issued  is  remedial,  and  should  be 
liberally  construed.  {People  v.  TibbeiSj  4  Ctewen,  892; 
Dondldeon  v.  Woad^  22  Wend.,  897 ;  Weed  v.  Tucker ,  19 
N.  Y.,  483 ;  Wegman  v.  ChUdSy  41  id.,  159.)  The  order  for 
the  commission  was  in  the  discretion  of  the  court,  and  is  not 
appealable.  {Thatcher  v.  Bennett^  N.  Y.  Sup.  Ct.,  February, 
1854,  cited  in  Yoorhies'  Code  of  1870,  p.  555,  note  to  section 
349 ;  St.  John  v.  Weet^  4  How.  Pr.,  381 ;  FUch  v.  Lirnngetofij 
4  Sand.,  713 ;  Zeighton  v.  Wood,  17  Abb.  Pr.,  177 ;  BnUer 
V.  IfUeSj  3  Rob.  S.  C.  R.,  645 ;  £L  of  Commonwealth  v. 
Terrvplcy  39  How.  Pr.,  439 ;  Seeh/  v.  Chifimdmy  10  Barb., 
303 ;  Buffalo  8.  Bk.  v.  NefmUm,  28  N.  Y.,  160  •  White  v. 
Mimroe,  33  Barb.,  650 ;  N.  Y.  Ice  Co.  v.  iVl  W.  Ine.  Co.^ 
23  N.  Y.,  362;  B<ddmn  v.  The  Mayor  of  HT.  J".,  2  Keyes, 
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887 ;  Monorief  v.  Mancriefy  10  Abb.  Pr.,  315 ;  So/yre  v.  Fra- 
zer,  47  Barb.,  26 ;  Wood  v.  The  Mayor,  4  Abb.  Pr.  [K.  S.], 
152 ;  Bee  also  Yoorhis'  Annotated  Code  of  1870,  p.  534,  note 
d;  Vandervoort  v.  Cclwmbian  Ins.  Co.,  2  Johns.  Cas.,  137 ; 
Rmg  V.  MoU,  2  Sand.  S.  C.  E.,  683 ;  Ruoco  v.  Pearcei,  8 
Jurist,  978 ;  Ranney  y.  Weed,  1  Barb.,  221 ;  Mitchell  v. 
Montgomery,  4  Sand.,  676 ;  ilT^^  v.  Ccl.  Ins.  Co.,  1  Oaines, 
345 ;  Fisher  v.  Dale,  17  J.  R.,  84B ;  Parker  v.  iTioon,  1 
Bald.  U.  S.  C.  0.  R.,  291 ;  WimOirop  v.  U.  8.  Ine.  Co.,  2 
Wash.  U.  S.  C.  0.  B.,  712.)  Onr  courts  often  issue  commis- 
sions without  naming  witnesses,  for  the  sake  of  convenience. 
{The  Infwnta,  1  Abb.  Adm'r  R.,  266 ;  Hea;ton  v.  FindUy, 
12  Penn.  [2  Johns.],  304,  310 ;  Cwrlonell  v.  Besaell,  5  Sim- 
jnons,  636 ;  Bereford  v.  Eaeihrope,  4  Jurist.,  104 ;  Rouge- 
mont  V.  Royal  Fk.  Ins.  Co.,  7  Vesey,  Jr.,  804 ;  Oow  v.  Kvnr 
nersley,  6  Mann  &  Or.,  981;  Same  Case,  8  Jurist,  864; 
Dimond  v.  VaU<mce,  7  Dowl.  Pr.  Oas.,  690 ;  S.  0.,  Anon.,  8 
Jurist,  385.)  Plaintifib  being  in  all  respects  regular,  had  a 
right  to  the  order.  {Demar  y.  Vam,  Zandt,  2  Johns.  Oas., 
69 ;  Murray  v.  Kirhpatrick,  1  Oowen,  210 ;  BeaU  v.  Day, 
7  Wend.,  518 ;  Deehaye  v.  Persse,  9  Abb.  Pr.,  289,  n. ;  2 
R.  S.,  893,  §  11,  act  of  1862,  chap.  875 ;  Sparks  v.  BarreU, 
5  Scott's  R.,  406 ;  FraaMvn,  y.  United  Ins.  Co.,  2  J.  Oas., 
68,  285  ;  Shaffer  v.  Wilcox,  2  Hall,  502 ;  MoMahon  v.  AUen, 
18  Abb.,  298;  Wright  v.  Jessvp,  8  Duer,  642;  Broum  v. 
Southworth,  9  Paige,  358 ;  2  Dan.  Oh.  R  [1  Am.  ed.],  1099 
to  1102;  Forrest  v.  Forrest,  25  N.  Y.,  506;  Bawen  v.  The 
Irish  Presi.  Corp.  of  If.  Y.,  6  Duer.,  264.) 

Somiud  Hamd  for  the  respondent.  The  order  awarding 
the  commission  was  erroneous.  (2  R.  8.  [Edms.  ed.],  409- 
412,  Laws  of  1862,  chap.  875.)  A  party  should  not  be 
allowed  to  examine  upon  conmiission  a  witness  who  has  been 
examined  orally  de  bene  esse  by  counsel  of  both  parties. 
(Raney  v.  Weed,  1  Barb.,  220.)  A  commission  to  exanfine 
witnesses  not  named  or  described  is  never  allowed.  {Shaffer 
V.  WHoow,  2  Hall.,  502 ;  Wright  v.  Jessup,  8  Duer,  642.) 
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AimRBWS,  J.  The  order  awarding  a  commission  in  this 
case  was  made  at  Special  Term,  npon  the  application  of  the 
plaintiffs,  after  judgment  and  after  appeal  therefrom  by  the 
defendant  to  the  General  Term,  and  while  the  appeal  was 
pending  and  undetermined. 

The  right  of  a  party  to  an  action  to  have  the  evidence  of 
witnesses  taken  upon  commission,  and  the  power  of  the  oouit 
to  award  a  commission,  depends  solely  upon  the  statute. 

The  statute  authorizes  the  eourt  to  award  a  oommission  for 
the  examination  of  foreign  witnesses  whenever  an  issue  of 
£Mst  shall  have  been  joined  and  it  diall  appear  that  the  wit- 
ness to  bo  examined  is  '^material  in  the  prosecution  or 
defence  *'  of  the  action.  (2  Bev.  8tat,  394,  §  11.)  In  setding 
the  interrogatories  to  be  attached  to  the  oommission,  each  party 
may  insert  any  question  ^'pertinent  to  the  cause."  (See- 
tion  12.)  And  the  examination  and  depositions  taken  may 
be  ^^  used  on  the  trial  of  the  cause.''    (Section  23.) 

We  are  of  opinion  that  undw  this  statute  where  an  issue  of 
fact  has  been  joined  a  commission  is  not  authorised  to  be 
ksued,  unless  the  issue  of  fact  is  depending  when  the  appli- 
cati(Hi  is  made  and  the  right  to  a  trial  of  the  issue  appears 
upon  the  record. 

TbiB  is  not  the  condition  of  a  case  pending  on  appeal  after 
trial  upon  the  merits  and  afker  judgment.  The  issue  of  fact 
is  tihen  determined  and  is  merged  in  the  judgment. 

The  reversal  of  the  judgment  may  require  a  new  trial  of 
the  action,  but  this  event  is  uncertain. 

There  is  no  present  right  to  a  trial  and  there  may  nevet 
bo  such  right,  and  the  presumption  is  in  favor  of  the  validity 
of  the  judgment. 

It  cannot  be  made  to  appear,  upon  the  application  in  such 
ease,  that  the  witness,  whose  examination  is  sought,  '^  is  male- 
rial  in  the  prosecution  or  defence  of  the  action."  Its  further 
prosecution,  by  trial,  depends  upon  the  judgment  of  the  appel- 
late court 

If  the  right  to  award  a  commission  exists,  pending  on 
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appeal  from  the  judgment,  then  it  may  be  awarded,^though 
the  appeal  is  pending  in  this  conrt. 

Sach  a  power  is  not  within  the  contemplation  of  the  statute ; 
and  the  power  of  the  court  to  award  a  commission,  can  only 
foe  exerdsed  before  trial  and  judgment.  It  may  be  that  it 
would  be  in  furtherance  of  justice  to  extend  the  statute  so  as 
to  embrace  causes  like  this,  but  it  is  to  be  considered  that  it 
would  subject  the  prevailing  party  in  the  judgment  to  the 
trouble  and  expend  of  joining  in  the  commission  with  a 
view  to  a  new  trial,  although  judgment  had  passed  in  his  favor. 

The  order  appealed  from  should  be  affirmed  with  cost& 

All  concur,  except  Gboveb,  J.,  dissenting. 

Order  affirmed. 


Sahuel  D.  Hoyby  et.  al.,  Bespondents,  v.  The  Rctbbeb-tip 

Pencil  Company,  Appellant. 

CoDiiBel  fees  for  the  trial  of  an  action  in  which  a  temponucy  ii^unctiaa 
has  been  issued  cannot  be  recovered  as  damages  upon  the  undertaking 
given  upon  the  granting  of  the  injunction  unless  it  appear  that  such 
expenses  were  incurred  by  reason  of  the  injunction. 

A  party  Is  entitled  to  damages  for  aU  expenses  whidbi  he  has  inenrred  for 

fees  and  for  legal  expenses  in  removing  the  temporary  injunction,  and 

also  any  damages  to  his  business  or  otherwise  necefisarUy  resulting 

from  it. 

.  (Andrews  v.  The  GUnMe  Woolen  Gcmpany^  ante^  p.  28d,  distinguished.) 

(A.rgaed  November  12, 1872;  decided  November  19, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  an  order  of  Special 
Term,  setting  aside  the  report  of  a  referee  awarding  damages 
upon  an  undertaking  given  upon  the  granting  of  a  temporary 
injunction  herein.  The  referee  awarded  as  damages  $500 
counsel  fees  paid  by  defendant  upon  the  trial  of  the  action. 

John  8.  Washbume  for  the  appellant.  Defendant  was 
•ntiUed  to  reasonable  counsel  fees.  {Echoards  v.  Bodme^ 
11  Paige,  224;   Aldrich  v.  Reynolds^  1  Barb.  Oh.,  613; 


886         HovEY  fct  aL  V.  Thb  Rubber-tip  Pencil  Co.      [Nov., 

Opinion  of  the  Court,  per  Crcboh,  Ch.  J. 

WUde  y*Jod  et  al,,  15  How.  Pr.,  329;  Ooreoran  v.  JuS- 
souy  24  N.  Y.,  106.)  Any  method  or  prooeduro  deciding 
that  plaintifEe  were  not  entitled  to  the  injunction  is  within 
the  language  of  the  Code  and  undertaking.  {Meth.  Gh/ureh  v. 
Bwrker^  18  N.  T.,  465 ;  Child%  v.  Lyon^  8  Rob.,  704 ;  Loomia 
V.  Brown^  16  Barb.,  325;  Diahro  v.  Dishroj  37  How.  Pr., 
148 ;  1  Till.  &  Shear.  Pr.,  728 ;  2  Story^B  Eq.  Jar.  [Redfield's 
ed.],  §  799.)  Defendant  need  not  resort  to  a  regular  action 
upon  the  amdertaking.  {Wi&ett  v.  SoovU^  4  Abb.,  405; 
MeiL  Chwrch  v.  Barker ^  18  N.  T.,  466;  Dickereofy  v. 
Cooky  3  Duer,  324.) 

Ambrose  MoneU  for  the  respondents*  Defendant's  expenses 
were  not  occasioned  by  reason  of  the  injunction,  but  in  defend* 
ing  a  suit,  plaintiffs  had  a  right  to  bring,  and  should  not  be 
allowed.  {T<non<f(hi^fordY.OarneUy 4: Ahh.FT.j2W;  ^ 
V.  De  Forestj  15  id.,  427 ;  Coatea  v.  Cowtea^  1  Duer,  664 ;  WUAe 
V.  Jodj  15  How.  Pr.,  220 ;  Edwa/rds  v.  Bodine^  11  Paige, 
223 ;  AndretMy  Bed^r,  etc.,  v.  GlenmUe  Woolen  Cb.,  Gen. 
Term ;  ChUds  v.  Lj/ofiy  3  Robt,  704.) 

Chuboh,  Ch.  J.  No  motion  was  msnie  to  dissolve  the 
injunction,  nor  does  it  appear  that  aay  expenses  were  incurred 
in  consequence  of  it.  The  expenses  proved  were  the  expenses 
and  counsel  fees  in  the  management  and  preparation  of  the 
case  for  trial,  and  the  trial  of  the  same,  and  no  evidence  was 
produced  to  show  that  any  part  of  the  sum  was  expended  by 
reason  of  the  temporary  injunction,  nor  but  that  the  same 
amount  would  have  been  incurred  if  no  temporary  injunction 
had  been  issued. 

The  principles  laid  down  at  the  General  and  Special  Term 
accord  with  the  recent  decision  of  this  court  in  Andrews  v.  The 
OlenmUe  Woolen  Company  {ante^  p.  282),  that,  in  order  to  reco- 
ver as  damages  counsel  fees,  or  any  part  of  them,  for  the  trial  of 
an  action  in  which  a  temporary  injunction  was  issued,  it  must 
appear  in  some  way  that  such  expenses  were  incurred  by 
reason  of  such  injunction.    In  that  case  a  motion  had  been 
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made  to  diflBolve  the  injunction,  which  waB  denied,  npon  the 
groimd  that  aa  the  motion  involved  the  whole  merits  of  the 
actioO)  which  waa  brought  to  Becure  a  pennanent  injunction, 
it  was  more  appropriate  that  it  should  be  determined  upon  a 
trial  The  defendant  was  therefore  compelled  to  go  to  trial 
to  secure  a  decision  that  the  party  was  not  entitled  to  the 
injunction  in  order  to  recover  the  damages  which  he  had  sus- 
tained in  endeavoring  to  procure  a  dissolution,  and  this  court 
held  that  a  counsel  fee  for  the  trial  of  the  action  was  proper. 
The  fiu^  proved  in  this  case  do  not  bring  it  within  the  prin- 
ciple decided  in  that  case.  A  party  is  entitled  to  damages, 
not  only  for  all  expenses  which  he  has  incurred  for  fees  and  for 
legal  services  in  removing  the  temporary  injunction,  but  also 
any  damages  to  his  business,  or  otherwise  necessarily  result- 
ing from  it. 

As  none  was  proved  in  this  case  the  order  must  be  aflSrmed. 

All  concur. 

Order  affirmed. 


Russell  D.  Miner,  Appellant,  v.  AmnB  M.  Bebkmak  et  al., 

Bespondents. 

Section  78  of  the  Code,  which  limits  the  time  for  the  commencement  of 
actions  for  the  recovery  of  the  possession  of  real  property  to  twenty 
years,  includes  only  those  actions  which,  prior  to  the  Code,  were  actions 
at  law  for  the  recovery  of  real  ]MF0perty  or  its  possession. 

Where  one  claiming  to  be  the  owner  in  fee  of  lands  subject  to  the  Hen  of  a 
mortgage,  of  which  lands  the  mortgagee  is  in  possession,  institutes  an 
action  seeking  for  an  aocoimting,  for  liberty  to  pay  the  amount  ascer- 
tabled  to  be  due  upon  the  mortgage,  and  upon  payment  to  be  let  into 
possession ;  such  aption  is  not  embraced  within  section  78,  but  comes 
within  the  proTisions  of  section  97,  whidi  Umits  the  time  for  the  com- 
mencement of  actions  for  relief,  not  before  provided  for  in  the  preceding 
sections,  to  ten  years. 

Such  a  cause  of  action,  however,  does  not  accrue  when  the  money  secured 
by  the  mortgage  becomes  due,  but  only  when  the  mortgagee  enters 
into  possession ;  and  it  seems  not  then»  if  the  mortgagee  enters  and  con- 
tinues in  possession  avowedly  as  mortgagee,  not  claiming  the  fee.  While 
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the  owner  of  the  fee  of  lands  continues  liable  to  an  action  for  the  fore- 
closure of  a  mortgage  or  for  the  payment  of  any  encumbrance  thereon 
which  is  past  due,  he  has  a  continuing  right  to  invoke  the  aid  of  equity  to 
determine  the  amount  of  the  lien,  if  uncertain,  and  to  compel  its  discharge 
ui>on  payment ;  and  an  action  to  enforce  this  right  cannot  be  bamd  l^ 
the  statute  of  limitations. 

But  where  a  purchaser  upon  a  foreclosure  sale  enters  into  possession, 
claming  title  under  such  sale,  the  right  to  an  action  for  this  equitable 
relief,  of  a  grantee  from  the  mortgagor,  as  to  whom  the  f oreclosuje  is 
a  nullity,  for  the  reason  that  he  was  not  made  a  party  thefeto,  Is  banod 
after  the  possession  of  the  purchaser  or  his  grantee  has  continued  f pr 
ten  years. 

Where  an  owner  has  permitted  his  right  to  satisQr  a  n>ortgage  to  remain 
dormant  for  nearly  thirty  years,  during  which  time  others  have  paid  the 
assessments  and  taxes  and  made  improvements,  in  the  belief  that  they  had 
title  under  a  f  orecloeure  of  the  mortgage,  equity  will  require,  aa  a  con- 
dition of  his  regaining  possession,  the  pajrment  of  such  assessments  and 
taxes  and  for  such  improvements,  in  addition  to  the  amount  of  the  mort- 
gage. 

(Argued  November  13, 1872  \  decided  November  19, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  afEirming  a  judgment 
in  favor  of  defendants  entered  upon  an  order  of  the  court 
upon  trial  at  Special  Term  dismiasing  plaintifTs  complaint. 
(Eeported  below,  42  How.  Pr.,  83.) 

The  action  was  brought  by  plaintiff,  claiming  to  be  the 
owner  of  the  fee  of  certain  premises  in  New  York  city,  against 
defendants,  as  grantees  of  a  mortgagee  in  possession,  ask- 
ing to  have  the  amount  of  the  mortgage  determined,  and 
upon  payment  that  the  same  be  discharged  of  record,  and 
plaintiff  be  let  into  possession. 

On  the  3d  of  November,  1838,  Isaac  M.  Woolley,  being 
owner  in  fee  of  four  lots  of  land  on  Fourth  avenue,  in  the 
city  of  New  York,  with  his  wife  executed  to.  Leonard  W. 
Lawrence  a  mortgage  thereon  for  $1,000,  payable  November. 
8d,  1839.  On  the  16th  of  May,  1842,  Woolley  conveyed  the 
same  land,  subject  to  the  mortgage,  to  the  plaintiff.  On  the 
5th  of  November,  1842,  a  suit  was  commenced  to  foreclose 
the  mortgage,  in  which  notice  of  lis  pendens  was  filed,  and 
the  suit  resulted  in  a  decree  of  foreclosure  and  sale  of  the 


1872.]  MmEB  V.  Beskmak  et  al.  839 

Statement  of  case. 

mortgaged  premises,  which  were  sold  nnder  the  decree,  January 
19, 1843,  and  on  the  16th  of  March,  1843,  the  master  exe- 
cuted a  deed  to  the  purchaser,  Lawrence,  the  mortgagee.  The 
plaintiff  was  not  a  party  to  the  suit.  On  the  12th  of  Mardi, 
1867,  Lawrence  and  wife  conveyed  a  part  of  the  premises  to 
Isaac  B.  Kendall,  and  on  April  Ist,  1869,  Kendall  conveyed 
a  part  of  the  same  premises  to  the  defendant,  Annie  Beek- 
man,  and  a  part  to  the  defendant,  Hugh  Crombie,  under  which 
they  both  took  and  hold  poBsession.  WooUey  paid  interest 
on  the  mortgage  to  Lawrence  up  to  May  Ist,  1841. 

When  the  plaintiff  rested  the  defendants'  counsel  moved  to 
dismiss  the  complaint  on  the  ground  that  the  action  was 
barred  by  the  statute  of  limitations,  which  motion  was 
granted. 

J.  M.  Bawes  for  the  appellant.  The  alleged  foreclosure, 
as  to  plaintiff,  is  a  nullity.  {Kortright  v.  Cddyy  21  N.  Y., 
843 ;  Pedbod/y  v.  RoberUy  47  Barb.,  91 ;  Gage  v.  Brmoster^ 
31  N.  T.,  218,  223 ;  Ifationdl  Fire  Ins.  Co.  v.  McKay, 
5  Abb.  [N.  S.],  446,  450,  451;  8  J.  0.  R,  465;  4  Kent, 
184 ;  2  Seld.,  662,  565 ;  Brama/rd  v.  Cocper^  10  N.  T., 
866,  359,  360 ;  Packer  v.  Rochester  a/ad  8.  R.  R.  Co.,  17 
N.  T.,  283-289  ;  JKenMe  y.WoUzs,  10  Wend.,  847;  Bruce 
V.  Tilson,  26  K.  T.,  194-202 ;  PAyfe  v.  Riley,  16  Wend., 
248;  Chaeev.  Peck,  21  N.  T.,  581,  686.)  The  ten  years' 
statute  of  limitations  does  not  apply  to  this  case.  (4  Kent, 
llih  ed.,  218-216, -note  1 ;  Ifat.  Fire  Ins.  Co.  v.  McKay,  5 
Abb.  [N.  8.],  446-460  fl  E.  S.,  title  2,  ch.  4,  part  8  ;  People 
V.  Molyneux^  40  N.  T.,  118 ;  Marion  v.  Lewis,  61  Barb.,  49 ; 
Borgt  V.  Corey,  15  N.  T.,  605 ;  Story's  Eq.  Jur.,  §  1028 ; 
Moore  v.  OcMe,  1  J.  Oh.  E.,  885 ;  Demarest  v.  Wynkoop,  3 
id.,  129, 135, 136 ;  Robinson  v.  Fife,  8  Ohio  St.  E.,  561,  560 ; 
R  S.  Wis.,  1868,  821,  §  22 ;  KnowUon  v.  WaUcer,  13  Wis., 
264 ;  Waldo  v.  Rice,  14  id.,  286 ;  Code,  §  90.)  The  court 
may  grant  any  relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue.  (Code,  §§  69, 
276 ;  Emery  v.  Pease,  20  N.  T.,  62 ;  Barlow  v.  Scott,  24  id., 
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40 ;  Oam  JExch.  Ins.  Co.  v.  Bahcoch,  42  id.,  646 ;  PhiUips  v. 
Gorhanij  17  id.,  273 ;  Greasm  v.  Keteli(»Sy  17  id.,  491 ;  Ma?^ 
quat  V.  Marquaty  12  id.,  336 ;  Canaughty  v.  Nichols^  42  id., 
88 ;  Dcms  v.  Morrisy  86  K  Y.,  569 ;  Zattin  v.  MoCarty^ 
41  id.,  109;  ZomJ  v.  BuokmiOery  17  id.,  626;  BidweU  v. 
u4«^  Jft^^.  /fw.  Cb.,  16  id.,  263;  If.  T.  lee  Co.  v.  IT.  T. 
In%.  Co.y  23  id.,  357;  Dcbson  v.  Fearoey  12  id*,  166; 
Chwy  V.  Goodmofiy  12  id.,  966 ;  If.  Y.  and  If.  H.  R. 
JR.  Co.  V.  SchuyleTy  17  id.,  604 ;  BarOeU  v.  Juddy  21  id., 
205 ;  Penn.  Goal  Co.  y.  BeL  and  Rud^  Canal  Co.y  1  Keyee, 
72;  TtwcoU  v.  Kvrvgy  6  K  T.,  165;  R(yy  v.  PUsUy  4 
Paige,  77.) 

^.  B.  Byett  for  the  reapondents.  Defendants  aiB  mort- 
gageea  in  posseeaion.  (25  N.  Y.,  320;  47  id.,  261.)  The 
right  to  oommenoe  this  aeticm  ac(»'aed  November  ^  1889. 
(2  R.  S.,  801,  §  62;  id.,  192,  §  168;  Code,  §  97;  BJwood  v. 
Bdfendorfy  5  Barb.,  399 ;  Calkins  v.  CalkmSy  3  id.,  SOS ;  20 
K  Y.,  147;  Spoor  v.WeOsy  8  Barb.  Gh.  E^  199;  Bams  y. 
Buffisy  8  Bosw.,  617 ;  Peahody  v.  BdhertSy  47  Barb.,  91 ; 
Brace  v.  Tilsony  26  K.  Y.,  194 ;  Sykss  v.  BdberUy  30  Barb., 
473;  Kortngkt  v.  Ofak^y,  21  K  Y.,  366;  Wdls  y.  PisrcSy 
3  Keyes,  102;  Cleaveland  v.  Boerumy  24  N.  Y.,  613.)  A 
tender  is  not  neeessary  to  maintain  a  bill  inanity  to  redeem. 
The  tender  affects  only  the  question  of  costs.  (25  N.  Y.,  194 ; 
28  id.,  635.)  Plaintiff  conld  not  have  maintained  an  eject- 
ment against  the  defendants,  mortgagees  in  possession.  (C^ase 
Y.  Pechy  21  N.  Y.,  681,  686,  Denk),  J.;  Phipps  y.  BeUly, 
15  Wend.,  248.)  The  right  of  the  mortgagor  is  only  "  an 
equity  of  redemption."  (2  B.  S.,  Edm.  ed.,  882,  §  31 ;  Char- 
ter Y.  StevefiSy  8  Den.,  33 ;  ffiU  v.  Beebcy  13  N.  Y.  [3  Kem.],* 
665 ;  OlcoU  v.  Tioga  R.  R.  Co.y  27  id.  [13  Smith],  647,  566 ; 
Chase  v.  Pecky  21  id.,  686 ;  Watson  v.  SpencOy  20  Wend.,  263 ; 
TiUs  Y.  MorriSy  44  Barb.,  146 ;  Walsh  y.  The  Rutgers  Fire 
Ins.  Co.y  18  Abb.,  39 ;  EarOey  y.  Sarrisson,  24  N.  Y.,  172, 
174,  etc. ;  Shields  v.  Lozeaty  34  N.  J.  [5  Vroom.],  496 ;  Wins- 
low  Y.  Cla/rTcy  2  Sickels,  261.)     The  mortgagor  could  not 
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bring  an  action  at  law  against  the  mortgagee  in  posseesion. 

(Fuller  V.  Acker^  1  Hill,  475 ;  Burdick  v.  Mc  Vnmner^  2 

Den.,  170.)    The  equity  of  redemption  is  banred  by  statute 

at  the  expiration  of  ten  years.    (4  Kent's  Oom^  S18 ;  2  B. 

S.,  2d  ed.,  229,  §  52 ;  Peabody  v.  BoberU,  47  Barb.,  91 ; 

McmdM  V.  Ecilh,  2  Abb.  Pr.R.,807;  Oakea  et  at.  y.HoweU^ 

27 How.  Pr.R,  145;  Calhine  v.  I9dbd,  20  K  Y.,  147;  Ben- 

neU  V.  Cook,  45  id.,  268 ;  WdU  v.  Pierce,  8  Keyes,  102 ;  V<m 

Allen  V.  FdtZy  1  id.,  382 ;  Aj>pld^  v.  Brown,  24  If .  Y.,  144 ; 

^(*drte  V.  Sikes,  80  Barb.,  178 ;  Van  Neet  r.  LoU,  16  Abb-, 
180.) 

GsoYEB,  J.  The  counsel  for  the  appellant  insists  that  the 
action  may  be  regarded  as  one  for  the  recovery  of  real  estate, 
and  that  therefore  the  time  limited  for  its  commencement, 
after  it  accrued  by  statute,  is  twenty  years.  (Oode,  §  78.) 
But  this,  within  the  meaning  of  the  statue,  is  not  an  action 
for  the  recovery  of  real  property.  That  was  intended  to 
include  such  cases  only  as  prior  to  the  enactment  of  the 
Code  were  actions  at  law  for  the  recovery  of  real  property  or 
its  possession,  which  were  triable  by  jury.  This  is  manifest 
from  all  the  provisions  of  the  Code  firing  the  time  within 
which  actions  for  all  purposes  must  be  commenced.  All  the 
allegations  of  the  complaint  in  this  case  show  that  the  plain- 
tiff, claiming  to  be  the  o¥mer  of  the  fee  of  the  lots  in  ques- 
tion, subject  to  the  Uen  of  a  mortgage  thereon  given  by  his 
grantor,  of  which  the  defendants  were  in  possession  as  mort- 
gagees, under  such  mortgage,  instituted  the  action  for  an 
accounting  between  the  parties,  and  for  liberty  to  pay  the 
amount  ascertained  to  be  due,  and,  upon  such  payment  being 
made,  to  be  let  into  possession.  This,  instead  of  an  action  to 
recover  real  property  or  its  possession  within  the  meaning  of  the 
Code,  was  an  equitable  action  to  have  the  amount  due  upon 
the  mortgage  ascertained,  and  the  sum  that  upon  equitable 
principles  he  was  bound  to  pay  to  exonerate  the  lands  from 
the  lien  fixed  upon  payment,  a  discharge  of  the  lands  from 
the  encumbrance  and  the  possession  given  to  him  of  such  a 
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suit  prior  to  the  Code,  no  court  of  law  had  jurisdiction.  It 
was  exclusively  of  equity  cognizance.  The  case  is  not  altered 
by  the  &ct  that  a  recovery  of  the  possession  is  prayed  for  as  a 
part  of  the  relief  sought,  and  which  may  be  had  in  the  action. 
The  latter  relief  was  always  given  in  equity  in  like  cases  prior 
to  the  Code.  An  examination  of  the  various  provisions  of 
the  Code,  limiting  the  time  for  the  commencement  of  actions, 
shows  that  the  relief  sought  in  this  action  is  not  specially 
provided  for  in  any  of  them.  Hence  it  comes  within  §  97, 
which  provides,  that  an  action  for  relief,  not  hereinbefore  pro- 
vided for,  must  be  commenced  within  ten  years  after  the 
cause  of  action  shall  have  accrued.  The  majority  of  the  court 
below  rightly  held  that  ten  years  was  the  limit  fixed  for  the 
commencement  of  the  action  after  the  cause  accrued.  The 
question  is,  when  did  it  accrue  ?  Was  it  the  time  when  the 
money  secured  by  the  mortgage  became  due,  or  the  time 
when  the  defendants  or  their  grantors  entered  into  posession  ? 
If  the  former,  the  judgment  is  right,  as  the  money  became 
due  much  more  than  ten  years  prior  to  the  commencement  of 
the  action.  If  the  latter,  the  judgment  dismissing  the  com- 
plaint was  erroneous,  as  there  was  no  proof  tending  to  show 
that  the  defendants  or  their  grantor  entered  into  possession 
ten  years  before  the  commencement  of  the  action.  The  argu- 
ment upon  the  part  of  the  defendants,  is  that  the  mortgagor, 
upon  the  money  becoming  due,  has  a  right  to  come  into  a 
court  of  equity  to  have  the  amount  of  the  lien  determined, 
and  discharged  of  record  upon  payment.  So  far,  his  position 
is  correct.  The  right  to  such  an  action  then  accrues.  But  is 
the  deduction  therefrom  equally  sound ;  that  is,  that  this  right 
is  barred  by  the  statute  after  the  lapse  of  ten  years  ?  If  so, 
the  mortgagor  after  this  is  placed  in  a  somewhat  embarrass- 
ing condition.  I  am  now  speaking  of  a  case  where  the  mort- 
gagor has  continued  in  possession.  He  remains  liable  to  an 
action  for  the  foreclosure  of  the  mortgage  after  the  lapse  of 
ten  years,  his  title  remains  encumbered  upon  the  record,  and 
he  has  no  power  to  get  it  discharged.  It  may  be  said  that  he 
can  discharge  the  lien  by  a  tender  of  the  amount  due  upon 
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the  mortgage.  {KoHright  v.  Cadj/j  ^1  N.  T.,  343,  and  cases 
cited.)  Bnt  althongii  this  will  discharge  the  land,  it  will  not 
relieve  it  from  the  apparent  encumbrance  upon  the  record, 
which  may  be  a  matter  of  considerable  importance  to  the 
mortgagor.  Besides,  the  amount  due  may  be  uncertain,  and 
the  aid  of  equity  may  be  necessary  to  determine  it,  and  the 
evidence  of  the  tender  may  be  lost.  It  is  an  acknowledged 
branch  of  equity  jurisdiction  to  remove  clouds  from  the  title 
at  the  suit  of  the  owner  of  the  fee.  Such  owner  has  a  right  to 
invoke  this  aid.  But  must  he  do  it  within  ten  years  after  the 
commencement  of  the  doud,  or  may  he  do  it  at  any  time  during 
its  existence  while  he  continues  such  owner  i  My  conclusion 
is,  that  this  is  a  continning  right  that  may  be  asserted  at  any 
time  during  the  existence  of  the  doud ;  never  barred  by  the 
statute  of  limitations  while  the  cloud  continues  to  exist.  This 
results  from  the  continuing  character  of  the  right,  which  is 
equally  as  potent  after  the  lapse  of  eleven  years  as  it  was  dur- 
ing the  first  ten.  It  is  a  right  inherent  in  the  owner  of  the 
fee  to  have  clouds  removed,  and  apparent  but  not  real  encum- 
briances  discharged  of  record  at  all  times.  While  the  owner 
of  the  fee  continues  liable  to  an  action  for  the  foreclosure  of 
a  mortgage  or  for  tiie  payment  of  any  encumbrance  upon  his 
land  which  is  past  due,  he  has  a  continuing  right  to  the  aid  of 
equity  to  determine  the  amount,  if  uncertaiu,  and  to  compel 
its  discharge  upon  payment,  and  an  action  to  enforce  this  con- 
tinuing right  cannot  be  barred  by  the  statute  of  limitations, 
for  the  reason  that  it  is  continuing.  This  is  analogous  to  the 
rule  as  to  private  nuisances,  which  are  regarded  as  continuing 
injuries ;  and  although  damages  sustained  therefrom  cannot  be 
recovered  for  more  than  six  years  prior  to  the  commencement  of 
the  action,  yet  a  recovery  may  be  had  for  this  period,  although 
the  nuisance  had  its  origin  before  such  time.  This  conclusion 
is  sustained  by  the  learned  editor  of  the  11th  edition  of  Kent's 
Com.,  note,  vol.  4,  213.  But  the  present  is  a  much  stronger 
case  against  the  bar  of  the  statute.  Here  the  plaintiff,  who 
has  acquired  the  title  of  the  mortgagor,  is  out  of  possession. 
The  defendants,  if  they  have  acquired  the  rights  of  the 
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mortgagee,  can  defbod  their  posseasiou  by  virtue  of  the  morl- 
gage.  {Phyfe  v.  SOey,  16  WenA,  848;  Choi^  r.  Peck,  81 
N.  Y.,  581.) 

The  aid  of  equity  has  in  that  caae  beoome  necefl^tfuy  for 
the  plaintiff  to  remove  this  mortgage  before  he  can  recover 
possesflioc.  But  when  did  such  aid  become  essenti^^  to 
him?  Clearly  not  lentil  the  defendants  or  their  grantor 
entered  into  poBBeseion*  Then,  and  not  until  then,  did  the 
plaintiff  require  this  remedy  to  rogain  the  poBSeaaion.  This 
cause  of  action  for  thjs  purpose  did  not  acqrue  until  such 
possession  was  taken.  This  has  been  ao  held  by  the  Supreme 
Oourt  of  Wisconsin,  under  a  statute  almost  precisely  similar 
to  that  of  this  State.  {Knmlim  v,  Wciker,  13  Wis.,  361.; 
Waldo  Y.  Siocy  14  id.,  286.)  The  statute,  I  thipk,  would  not 
then  commence  running  had  the  defendants  or  their  grantor 
entered  and  continued  in  possession,  avowedly  as  mortgagees, 
and  would  not  run  while  they  so  held,  for  the  reason  that  it 
is  a  continuing  right  of  the  owner  to  pay  off  and  discharge  a 
mortgage,  and,  by  so  doing,  regain  the  possession  of  the  land. 
But  so  far  as  appears  in  this  case,  neither  the  defendants 
nor  their  grantor  so  entered  and  held  the  possession,  but,  on 
the  contrary,  claimed  the  entire  fee,  under  deeds  in  fee,  com- 
mencing with  the  deeds  of  a  master  in  chauceiy,  given  upon  a 
sale  made  in  an  action  for  the  foreclosure  of  the  mortgage  in 
.  question  to  the  purchaser.  The  plaintiff  not  having  been  made 
a  party  to  this  action,  it  is  a  nullity  as  to  him.  {Gage  v.  Breto- 
ster,  31  N.  T.,  218.)  Under  these  facts,  if  the  possession  of 
the  defendants  or  their  grantor  has  continued  for  ten  years, 
the  action  is  barred  by  the  statute,  otherwise  not.  It  is  sng- 
gested,  by  the  counsel  for  the  plaintiff,  that  as  more  than 
twenty  years  had  elapsed  from  the  time  the  money  became 
due  upon  the  mortgage  before  the  commencement  of  the 
action,  the  presumption  of  payment  created  by  the  statute  has 
attached.  It  is  a  complete  answer  to  this,  that  the  complaint 
contains  no  allegation  of  payment.  Besides,  it  sets  forth  the 
foreclosure,  sale  and  claim  of  title  under  these  proceedings. 
It  is  also  insisted  by  the  counsel  that  the  defendants  have  not 
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toqidred  the  mortgage,  and  cannot  therefore  be  regarded  as 
xnortgageea  in  poaseseion.  Bat  the  purchaser  at  a  mortgage 
Bale,  ineffectoal  to  pass  the  title,  acquires  thereby  title  to  the 
mortgpige*    {BobiMon  v.  Ryan^  26  N.  Y.,  820 ;   Witulow  v. 

CZar*,  47  id.,  261.) 

When,  as  in  this  case,  a  plaintiff  has  permitted  his  right 
to  satisfy  a  mortgage  to  remain  dormant  for  nearly  thirty 
years,  daring  which  others  have  paid  the  assessments  and 
taxes,  and  made  improvements  in  the  belief  that  they  had 
title  under  a  foreclosure  of  the  mortgage,  he  cannot  com- 
plain that,  as  a  condition  of  regaining  possession,  he  is 
compelled  to  account  for  and  pay  such  taxes,  assessments 
and  for  such  improvements,  according  to  the  jnst  and  enlight- 
ened principles  of  courts  of  equity. 

The  judgment  appealed  from  must  be  reversed,  and  ne^ 
trial  ordered,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Mabt  0.  Rexd  et   al.,  Bespondents,  u  Thomas  Gannos, 

impleaded,  etc.,  Appellant. 

Notice  to  a  pttrchaser  of  property  of  the  existenoe  of  liens  or  encum- 
braaceB  thereon  is  suflBlcient,  in  the  absence  of  explanation,  to  chaige 
him  with  notice  of  any  and  all  liens  or  encumbrances  which  an  inquiry 
would  have  disclosed.  It  is  not  necessary  in  such  a  case  to  show  actual 
notice  of  the  particular  instrument  creating  a  lien  to  deprive  him  of  the 
character  of  a  bona  fids  purchaser. 

By  articles  of  separation  between  a  husband  and  wife,  certain  chattels 
were  conveyed  to  a  trustee  for  the  benefit  of  the  wife,  and  were 
accepted  in  full  satisfaction  for  her  support  and  maintenance,  on  condi- 
tion that  all  mortgages,  etc.,  thereon  should  be  discharged  by  the  hus- 
band in  ninety  days,  which  he  covenanted  to  do.  The  instrument 
declared  that  the  wife  did  not  admit  the  validity,  as  against  herself,  of 
any  outstanding  mortgage,  etc.,  and  that  the  husband  did  not  assume 
any  liability  beyond  the  amount  of  existing  liens.  At  the  time  of  the 
execution  of  the  instrument  a  cliattcl  mortgage  existed  upon  the  pro- 
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I>erty,  which  was  not  filed,  and  was  unknown  to  the  wife  or  trustee- 
No  inquiry  was  made  by  them  as  to  encumbrances.  Held  (Peckham,  J., 
dissenting),  that  the  language  of  the  instrument  implied  the  existence  of 
mortgages,  and  was  sufQlcient  to  put  them  upon  inquiry,  and  that  they 
were  chargeable  with  notice  of  the  existence  of  the  mortgage  in  ques- 
tion. 

Also  held  (Gboybb,  J.),  that  the  trustee  was  not  a  purchaser  for  value. 

It  seems  that  where  chattels  are  purchased  by  the  husband  as  presents  for 
the  wife,  and  are  notoriously  recognized  as  her  property,  it  does  not  fol- 
low from  the  fact  that  they  are  brought  into  the  house  Jointly  occupied 
by  them  (they  being  so  brought  in  as  her  property)  that  they  are  in  his 
possession  or  legally  under  his  control,  and  in  the  absence  of  fraud  her 
title  will  be  good,  even  as  against  subsequent  creditors  of  or  purchasers 
from  her  husband. 

(Argued  May  28, 1872 ;  decided  November  26, 1872.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
affirming  a  judgment  in  favor  of  plaintiffs,  entered  upon  the 
decision  of  the.  court  at  Special  Term. 

This  action  was  brought  to  restrain  defendant  Oannon 
from  foreclosing  a  mortgage  upon  certain  chattels,  executed 
to  him  by  defendant  Beed. 

The  plaintiff,  Mary  C.  Reed,  was  the  wife  of  defendant, 
Osmon  Reed,  Jr.  They  separated,  and  on  April  27th,  1867, 
a  deed  of  separation  was  duly  executed,  to  which  they  and 
plaintiff  Nunez,  as  trustee  for  the  wife,  were  parties,  whereby 
Reed  transferred  to  the  trustee,  in  trust  for  the  wife,  the 
chattels  mentioned  in  the  complaint,  he  covenanting  to  pay 
off  and  discharge  "  any  lien,  mortgage  or  encmnbrance,  of 
whatsoever  kind  or  description,  existing  on  the  same,  within 
ninety  days,  the  same  being  received  by  the  wife  and  her  trus- 
tee (parties  of  the  second  part)  in  full  satisfaction  for  her  sup- 
port and  maintenance,  on  condition  that  all  liens,  etc.,  be 
discharged  as  aforesaid. 

The  said  deed  also  contained  tlie  following  clauses  : 

"  And  it  is  further  understood  and  agreed  by  the  parties 
hereto,  that  the  said  Mary  Catharine  Reed  does  not  hereby 
admit  the  validity,  as  against  herself,  of  any  outstanding 
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mortgage,  lien  or  encnmbrance  thereon;  and  further,  that 
nothing  herein  contained  is  to  be  construed  as  an  ctdmission 
on  the  part  of  the  said  Reed  that  he  is  liable  for  the  mainte- 
nance or  support  of  the  said  Mary  Catharine  Reed  iidiile  living 
separate  and  apart  from  him,  or  that  he  hereby  assumes  any 
liability  beyond  the  amount  of  existing  liens  on  said  furniture 
and  effects.  And  the  said  trustee,  in  consideration  of  the  pre- 
mises, and  of  one  dollar  to  him  duly  paid,  does  hereby 
covenant,  promise  and  agree,  to  and  with  said  party  of  the 
first  part,  to  indemnify  and  save  him  harmless  of,  against  and 
from  all  debts  of  his  said  wife  contracted,  or  that  may  here, 
after  be  contracted  by  her." 

On  the  16th  February,  1867,  Reed  gave  to  defendant 
Gannon  a  chattel  mortgage  upon  the  property  in  question  to . 
secure  the  payment  of  a  loan  of  $1,500.  The  mortgage  was 
not  filed  at  the  time  of  the  execution  of  the  trust  deed  above 
mentioned,  and  neither  the  wife  nor  her  trustee  had  know- 
ledge of  its  existence. 

In  July,  1867,  defendant  Gannon  attempted  and  threatened 
to  take  possession  of  the  property  under  his  chattel  mort- 
gage. Reed  was  then  insolvent.  It  appeared  upon  the  trial 
that  a  greater  portion  of  the  articles  in  question  were  given 
Mrs.  Reed  by  her  husband  as  wedding  or  birthday  presents, 
and  that  they  were  recognized  as  her  property. 

The  court  held  that  the  articles  were  not  the  separate  pro- 
perty of  the  wife,  but  belonged  to  her  husband  at  the  time  of 
the  execution  of  the  trust  deed ;  but  that  plaintiff  Nunez  as 
trustee  stood  in  the  position  of  purchaser  in  good  faith,  and 
as  against  both  plaintiffs  the  mortgage  was  void. 

Amasa  J.  Parker  for  the  appellant.  Plaintiffs  had  notice 
of  the  mortgage  in  question  when  the  articles  of  separation 
were  executed  and  delivered.  {Galatin  v.  Erwiriy  Hopkins' 
R.,  48 ;  Willard^s  Eq.  Jur.,  608,  286,  and  cases  there  cited ; 
Jewett  V.  PalmeTy  7  John.  Ch.,  65,  68 ;  Harrison  v.  Sov^hr 
cote,  1  Atk.,  538 ;  Story  v.  Lord  Windon,  2  id.,  680 ;  Thomas 
V.  Graham^  Walker  Ch.  R.,  117;  Putnam  v.  HuhbeU,  42  N. 
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Y.,  106 ;  Wast  v.  Flirm,  48  id*,  28;  AwHn  v.  IT.  J.  Co.,  i<L, 
76 ;  Draper  t.  SUmoenaiy  38  id.,  219;  Cox  v.  James,  45  id^ 
6S7 ;  2  B.  S.,  5lh  ed.,  222,  §  5.)  Whenever  the  pnrchafier  has 
sufficient  to  put  him  on  inquiry,  he  is  in  equity  considered  as 
having  notice.  {Pitney  v.  Leonard,  1  Paige,  461 ;  Ha^eUy 
▼.  Cramer,  4  Cow.,  717 ;  WiUiamson  v.  Brown  16  N.  T., 
854;  Pendleton  v.  Fay,  2  Pa.,  205;  Ehwaard  Ins.  Co.  v. 
Halsey,  8  N.  T.,  275 ;  Brush  v.  Wa/re,  15  Pet.,  112 ;  JenUne 
V.  Eldredge,  8  Stoiy,  182.) 

James  Clark  for  the  respondents.  The  transfer  to  the 
wife's  trustee  was  based  on  a  sufficient  consideration,  and  is 
valid  as  against  the  creditors  of  the  husband.  (Hill  on 
Trustees,  426 ;  8  Lead.  Cas.  in  £q.,  404,  n;  WorraU  v.  Jacob, 
8  Merrivale,  273 ;  Steuens  v.  Olive,  2  Bro.  Chan.  Ca.,  90 ; 
King  V.  Brewer,  id.,  98,  n;  Comfpton^v.  C(HUson,\dL.,  877; 
Fvt&^  V.  FiUer,  2  Atk.,  614 ;  Page  v.  TrufaM,  2  Mass., 
161 ;  Sipnpson  v.  Simpson,  4  Dana,  141 ;  Elwortky  v.  Bird, 
2  Sw  &  St.,  881.)  The  onvs  of  proving  notice  to  plaintiffs  of 
the  existence  of  the  mortgage  rests  upon  the  defendants.  (1 
Greenl.  Ev.,  §  74;  4  Kent's  Com.,  171, 172;  OurHs  v.  Zent, 
16  N.  Y.,  192 ;  FoH  v.  Buroh,  6  Barb.,  60, 78 ;  JBishe  v.  Bodd, 
2  Atk.,  275 ;  Pow.  on  Mort.,  689,  640 ;  Jackson  v.  ElsUm,  12 
John.,  452 ;  Jackson  v.  CHoen,  8  id.,  187, 140, 141.) 

Bafallo,  J.  The  plaintiffs  took  from  Osmond  Becd  a 
covenant,  contained  in  the  trust  deed  under  which  the  plain- 
tiffs daim,  that  Beed  would,  within  ninety  days  after  the  date 
of  the  instrument,  pay  off  any  lien,  mortgage  or  incumbrance, 
etc.,  existing  on  the  chattels  transferred,  or  any  part  thereof; 
and,  by  the  same  instrument,  Mrs.  Beed,  and  Nunez  as  her 
trustee,  covenanted  that  said  chattels  should  be  received  in 
full  satisfaction  for  her  support  and  alimony,  on  the  condition, 
however,  that  all  mortgages,  etc.,  on  said  chattels  should  be 
promptly  discharged,  as  therein  above  stipulated.  The  instru- 
ment then  declares  that  Mrs.  Beed  does  not  admit  the  validity, 
as  against  herself,  of  any  outstanding  mortgage,  etc.,  thereon ; 
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and  that  Mr.  Beed  does  not  aBSiime  any  Uabilitj  bejond  the 
axQOont  of  eaoistmg  liens  on  said  furniture  and  ^ects ;  and, 
in  consideration  of  the  premises,  Nunez,  the  trustee,  covenants 
to  indemnify  Seed  agaist  debts  contracted  by  his  wife. 

This  language  plainly  implied  that  there  were  mortgages  or 
liens  upon  the  property,  and  the  payment  of  them  by  Beed  waa 
made  b  condition  of  the  contract.  Had  the  understanding  of 
Nunesbeen  that  the  property  was  unincumbered,  and  had  the 
only  object  of  the  covenant  been  to  protect  Nunez  or  Mrs. 
Beed,  in  case  they  should  afterward  discover  the  fact  to  be 
otherwise,  they  would  have  talcen  a  covenant  that  the  property 
was  free  from  incumbrances.  The  covenant  to  pay  incum* 
branoes  existing  on  the  property,  within  ninety  dajrs,  and 
makmg  the  peifDrmianoe  of  that  covenant  a  condition  of  the 
release  of  alimony,  and  the  limitation  of  Beed's  liability  to 
the  amount  of  existing  liens,  togeth^  with  Mrs.  Beed's  pro- 
test against  the  validity,  as  to  her,  of  any  outstanding  mort- 
gages, etc.,  on  the  property,  are  inconsistent  with  the  idea 
that  the  parties  were  dealing  on  the  supposition  that  the  pro- 
perty was  free  from  incumbrance. 

The  insertion  of  these  clauses  in  the  instrument  was  suffl* 
cient  to  put  the  plaintiffs  on  inquiry  as  to  the  extent  and 
description  of  the  existing  incumbrances  referred  to. 

It  was  such  notice  as,  in-  the  language  of  the  authorities, 
^' would  lead  any  honest  man,  using  ordinary  caution,  to 
make  furdier  inquiries."  (1  Younge  &  ColL  Exch.,  828.) 
To  deprive  a  party  of  the  character  of  a  honajide  purdiaaer, 
it  is  not  necessary  in  such  a  case  to  show  express  notice 
of  the  particular  instrument  {Taylor  v.  Bakery  6  Price, 
306.)  Notice  of  any  fact  calculated  to  put  the  party 
on  inquiry  is,  in  the  absence  of  explanation  by  him,  suffi- 
cient to  charge  him  with  notice  of  all  instruments  which 
an  inquiry  would  have  disclosed.  The  first  daas  of 
cases  enumerated  by  V.  0.  Wigram,  in  Jones  v.  Smith 
(1  Hare,  43,  55),  to  which  he  concedes  the  doctrine  of 
constructive  notice  to  extend,  is  "  when  the  party  charged 
has  had  actual  notice  that  the  property  was  incumbered  or 
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a£Eected,  and  the  court  thereupon  bound  him  with  conBtmctive 
notice  oi  facta  and  instruments,  to  a  knowledge  of  which  he 
would  have  been  led  by  an  inquiry  after  the  chai^,  incum- 
brance, or  other  circumstance  affecting  the  property,  of  which 
he  had  ^actual  notice." 

And  the  rule,  as  extracted  from  the  numerous  authorities, 
is  stated  by  Seldbn,  J.,  in  WHUamaon  v.  Brown  (16  N.  Y., 
362),  to  be  that  when  a  purchaser  has  knowledge  of  any  fact 
sufficient  to  put  him  on  inquiry,  as  to  the  existence  of  some 
right  or  title  in  conflict  with  that  he  is  about  to  purchase,  he 
is  presumed  either  to  have  made  the  inquiry  and  ascertained 
the  extent  of  such  prior  right  or  to  have  been  guilty  of  a 
degree  of  negligence  equally  j&tal  to  his  claim  to  be  con- 
sidered as  a  honafde  purchaser.  This  presumption,  however, 
may  be  rebutted  by  proof  that  the  purchaser  failed  to  discover 
the  prior  right,  notwithstanding  the  exercise  of  proper  dili- 
gence on  his  part. 

The  most  obvious  and  natural  inquiry  to  be  made  in  this 
case  would  have  been  of  Beed  himself.  Nunez  was  interposing 
between  Beed  and  his  wife  for  their  mutual  benefit ;  and  it 
would  have  been  the  plain  duty  of  Beed  to  have  truly 
answered  any  inquiry  Nunez  might  make  as  to  the  par^ 
ticulars  of  the  incumbrances  referred  to.  The  presumption  is 
that  he  would  have  done  so.  If  .he  had  given  false  informa- 
tion and  Nunez  had  been  misled  thereby,  after  nsing  due 
diligence  to  obtain  correct  information,  he  would  have  been 
excused.  {WiMameon  v. Brown,  16  N.  T.,  862.)  Due  dili- 
gence in  such  a  case  is  the  test  of  good  faith.  The  whole  doc- 
trine of  constructive  notice,  from  recitals  or  referenoes  in 
deeds,  is  founded  on  the  duty  of  the  purchaser  to  use  due  dili- 
gence in  examining  the  title.  The  omission  to  make  the  proper 
examination  or  inquiry  is  gross  negligence,  which  prevents 
the  purchaser  from  being  regarded  as  hona  fide.  No  inquiry 
whatever  seems  to  have  been  made  in  the  present  case.  If 
the  natural  and  obvious  inquiry  was  not  even  made  of  Beed, 
the  vendor,  it  was  one  of  the  cases  characterized  in  the  authori- 
ties as  willful  blindness.    The  plaintiff  did  not  even  testify 
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that  be  bad  not  notice  of  the  iDcambrance.  (See  JSawley  v. 
Connery  4  Cow.,  741.)  He  threw  upon  the  court  the  duty 
of  determining  the  case  fi'om  the  legal  presumptions  arising 
upon  the  facts.  Conceding  that  the  burden  of  showing  notice 
was,  in  the  first  instance,  upon  the  defendants,  yet  enough 
bad  been  shown  to  establish  2k  prima  fade  case  of  notice,  suf- 
ficient to  put  the  plainti&  on  inquiry,  which  was  conclusive 
unless  rebutted;  and,  not  having  been  rebutted,  the  finding 
that  the  plaintiff  were  purchasers  in  good  faith  was  errone- 
ous. 

The  most  natural  interpretation  of  the  whole  transaction 
would  seem  to  be  that  Mrs.  Beed  and  her  trustee  agreed  to 
t^ke  the  property  subject  to  whatever  incumbrances  Beed 
may  have  put  thereon,  reserving  her  right  to  contest  their 
yalidity  as  against  her,  and  trusting  to  Beed's  personal  Qove- 
nant  to  dkcharge  them  within  ninety  days,  and  to  the  condi- 
tion  that,  if  he  should  fail  to  do  so,,  she  should  not  be  bound 
by  the  instrument,  so  far  as  it  released  her  claims  to  alimony. 
The  deed  declares  diat  the  acceptance  of  the  property  in  satis- 
faction of  Mrs.  Beed's  claims  is  on  condition  that  Beed  shall 
pay  ofiE  the  encumbrances  within  ninety  days.  The  under- 
takings of  Kunez  are  ^'  in  consideration  of  the  premises."  If 
the  condition  was  broken  the  arrangement  failed,  and  the  cove- 
nants became  inoperative.  Beed  became  liable,  as  before,  for 
the  support  of  his  wife,  and  could  not  hold  Kunez  to  his  cove- 
nant of  indemnity  against  her  debts.  The  covenants  were 
made  dependent.  Nunez  therefore  incurred  no  liability  which 
could  make  him  a  honafide  purchaser.  Beed's  &ilure  to  pay 
the  mortgage  would  relieve  Nunez  from  the  conditional  lia- 
bility he  had  assumed. 

It  may  be  that  Mrs.  Beed  can  still  maintain  her  title  to  the 
property,  as  against  the  defendant's  mortgage,  on  the  ground 
that  the  property  was  hers,  and  not  her  husband's.  When 
husband  and  wife  are  living  together,  a  gift  to  the  wife  by 
tiie  husband  of  chattels,  at  the  time  in  the  possession  of  the 
husband,  and  in  the  house  occupied  by  both,  unaccompanied 
by  any  actual  change  of  possession,  would  be  clearly  invalid 
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as  against  creditors  and  parchasers.  Bat  if  the  .chattek  were 
bonght  for  the  wife,  and  bronght  into  the  house  as  her  pro- 
perty, and  notoriously  recognized  as  such,  never  having  been 
there  as  the  property  of  the  husband,  we  are  not  prepared  to 
say  that,  in  the  absence  of  fraud,  her  title  would  not  be  valid, 
even  as  against  creditors  or  pordiasers  from  the  husband,  and 
stand  upon  the  same  footing  as  though  she  had  herself  made 
the  purchases  in  her  own  name  with  funds  given  her  by  the 
husband.  From  the  evidence,  it  would  appear  that  the  axti« 
des  in  question  were  notoriously  purchased  as  presents  ior 
the  wife,  and  placed  in  her  possession  as  such.  If  so,  we  do 
not  think  it  necessarily  folbws  that  because  they  were  in  the 
house,  which  she  and  her  husband  jointly  occupied,  they  were 
in  his  possession,  or  legally  subject  to  his  control  This  point 
is  not,  however,  available  to  the  plaintiffs  on  the  present 
appeal. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Peckham,  J.,  dissenting. 

Gbovbb,  J.,  concurs  upon  the  ground  that  the  trustee  was 
not  a  purchaser  for  value. 

Judgment  reversed. 
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JoHK  N.  BuLLis  et  al.,  Assignees,  etc..  Appellants,  v.  Heiibt 
B.  MoiTTGOMEBT  ct  al.,  Eespoudeuts. 

A  requisition  upon  the  sheriff  in  an  action  to  recover  the  possession  of 
personal  property,  only  protects  him  tn  taking  the,  property  specified 
from  the  possession  of  the  defendant  named.  Where,  however,  the 
actual  possession  remains  iu  the  defendant,  although  there  has  been  a 
transfer  of  title  and  a  constructive  change  of  possession,  the  procesB  is 
a  protection. 

One  W.  executed  to  plaintiffs,  on  a  Saturday,  an  assignment  of  certain 
personal  property  for  the  benefit  of  creditors.  On  the  Sunday  follow- 
ing plaintiff  B.  obtained  from  one  of  W.*s  workmen  the  keys  of  the 
shop  where  the  property  was,  and  that  night  B.  went  to  the  shop, 
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uniodked  aad  locked  the  door,  but  did  not  go  in.  Defendants,  K.  and 
&,  Gonunenced  an  action  against  W.  to  recover  possession  of  the  pro- 
pertjj  claiming  to  rescind  a  sale  thereof  to  him  for  fraud.  Under  a 
requisition  issued  therein  to  defendant  O. ,  as  sheriff,  he  took  the  property 
at  1  A.  V.  Monday.  W.'s  workmen  left  the  shop  as  usual  Saturday  evening, 
and  retnmlDg  toresume  work  Monday  morning,  found  the  sheriff  in  pos- 
session. JBMt  that,  as  far  aa  the  sheriff  was  concamed,  the  property  still 
remained  in  W.'s  poesession.  Also  hM  that  declarations  of  W.,  made 
before  his  purchase  of  the  property  of  M.  and  S.,  were  not  competent  as 
evidence  against  plaintiffs,  and  that  upon  the  examination  of  W.  as  a 
Witness,  questions  as  to  whether  he  considered  himself  responsible,  and 
"Whether  he  was  of  good  credit  at  the  time  of  the  puzcbase,  were 
proper. 

(Argued  November  18, 1873  ;  decided  November  26,  1873.) 

Appsal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  setting  aside  a  verdict 
in  favor  of  plaintifiEs,  and  granting  a  new  trial.  (Reported 
below,  8  Lans.,  255.) 

This  action  was  brought  by  plainti£&'  assignees  of  one 
Walters  to  recover  possession  of  certain  blacksmith  tools  and 
iron,  and  other  property,  conveyed  by  the  assignment. 

The  property  was  sold  in  January,  1867,  by  defendants, 
Montgomery  and  Sage,  to  Walters,  upon  a  credit,  they 
receiving  his  notes  for  the  purchase-money. 

Walters  executed  an  assignment,  for  the  benefit  of  creditors, 
to  plaintifis,  on  Sat)irday,  February  23,  1867.  The  property 
was  then  in  Frattsville,  Greene  county ;  the  assignment  was 
executed  at  Poughkeepsie.  Bnllis,  one  of  the  plaintiffs,  went 
to  Frattsville,  arriving  there  Sunday  afternoon.  He  found 
one  of  Walters'  employes,  and  procured  the  key  of  the  shop. 
He  unlocked  and  locked  the  shop  door  that  night,  but  did  not 
go  in. 

Defendants,  Montgomery  and  Sage,  commenced  an  action 
to  recover  possession  of  the  property,  claiming  to  rescind  the 
sale  thereof,  upon  the  ground  that  it  was  induced  by  fraudu- 
lent representations  on  the  part  of  Walters.  A  requisition 
was  delivered  to  defendant,  Osbom,  who  was  sheriff  of 
Greene  county,  and  by  virtue  thereof  his  deputy  took  the 
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goods  ab«ut  1  4*  M.  Monday  oioniiiig.  WorJmeB  in  the 
employ  of  Walters  were  at  work  at  the  shop  till  Saturday 
night,  and  went  away  expecting  to  retnm  ox\  Monday  morn- 
ing. They  did  80  return,  finding  the  sheriff  in  posseasion. 
Upon  thQ  trial  evidence  wa8  offered  by  the  defendanta  to 
prove,  near  the  time  of  the  sale  by  Montgomery  &  Sage  to 
Walters,  his  declarations  that  he  intended  to  cheat  tiiem  put 
of  the  property.    The  evidence  w&8  excluded* 

Walters  was  sworn  as  a  witness  for  plaintifia^  and  was 
asked  whether,  at  the  time  of  the  purchase  by  him,  he  con- 
sidered himself  responsible  and  was  of  good  credit*  Motions 
were  made  to  dismiss  the  complaint  as  to  Osborn,  npon  Ijhe 
ground  that  he  was  sheriff,  and  only  acted  as  expressly  com- 
manded by  the  process. 

The  jury  rendered  a  verdict  for  plaintiffSi  Ei^c^tioco 
were  ordered  to  be  heard  at  first  ins(;ance  at  Oeneral  T^nn. 

John  H,  Reynolds  for  the  appellants.  The  offer  to  prove 
the  declarations  of  Walters  was  properly  overruled.  {Cdt^ 
V.  Haffidd  et  cH.^  46  N.  T.,  533.)  A  witness  charged  with 
fraud  may  state  whether,  in  a  given  transaction,  he  intended 
to  defraud.  {McCrachen  v.  Chdhjoetlj  8  N.  T.,  133 ;  Seymour 
V.  WUaofi^  14  id.,  567;  Oriffin  v.  Mqrga/rei^  21  id.,  121; 
ForbeB  v.  Waller j  25  id.,  430.)  The  sheriff  was  as  liable  for 
taking  the  property  as  the  other  defendants,  and  it  was  right 
for  the  jury  to  decline  to  discharge  him.  {SCimpson  v.  Set/- 
ndds^  14  Barb.,  506 ;  King  v.  Oraery  4  Duer,  431 ;  Kahlman 
V.  Orser^  5  id.,  543;  Marsh  v.  BachiSy  16  Barb.,  583.) 

Sanrnd  Hand  for  the  respondents.  The  court  erred  in 
refusing  to  dismiss  the  complaint  as  to  the  sheriff,  Osbom. 
(Foster  v.  FeUiboney  20  Barb.,  850 ;  Shipnum  v.  Clarhy  4 
Den.,  446 ;  Lamaoocl  v.  Boughtouy  5  Wend.,  170>;  Morris  on 
Beplevin,  2d  ed.,  105 ;  Code,  §  216.)  The  court  was  wrong 
in  excluding  the  evidence  of  Walters'  declarations  of  hk 
intent  to  defraud  the  defendants  in  the  purchase  of  the  pro- 
perty. {Adams  v.  Danndsoriy  6  Sold.,  313 ;  Brown  v.  Brovm^ 
34  Barb.)    They  were  admissible  as  part  of  the  res  gesUe. 


1872.]  Binxis  et  aL  v.  Moktoombbt  et  al.  855 

Opinion  of  the  Court,  per  Folges,  J. 

{Oary  v.  Sprague^  13  Wend.,  41 ;  EmihaU  v.  SurUinfftonj 
10  id-,  175 ;  Woodhouae  v.  Jonesj  6  N.  T.  L.  B.,  30;  Oow. 
A  Hill,  378,  379.) 

FoLem^  J.  Furst:  Was  ike  proceesizL  the  hands  of. the 
4eputy  A&eiS  a  protection  to  him  against  the  action  of  the 
plaintifia  I 

It  is  a  familiar  principle  that  process,  r^olar  on  its  &ce, 
isWied  by  a  eotirt  or  officer  having  jorisdiction  so  to*  do,  is  a 
protection  to  a  sheriff  for  acts  done  under  it.  {Savaoool  v. 
Bcughton^  5  Wend.,  170 ;  Sheldon  v.  Van  BwihMcy  3  Corns., 
473.)  This  principle  has  been  applied  to  the  case  of  a  sheriff 
acting  in  obedience  to  a  writ  of  replevin ;  even  to  the  extent 
of  holding  that  the  owner  of  goods  taken  by  him  may  not 
maintain  an  action  of  trespass  against  him  for  taking  them, 
when  the  writ  ran  against  a  third  person  having  them  in  pos- 
session. {Foster  v.  Pettibone^  30  Barb.,  360.)  And  it  was 
intimated  in  Shipmcm  v.  Clark  (4  Denio,  446)  that  such  might 
be  the  effect  of  the  sheriff  acting  nnd^r  such  a  writ.  And  see 
Miller  V.  DaviSj  1  Comyn,  590. 

The  reason  of  the  doctrine  maintained  in  30  Barb,  {evpra) 
is  tak^n  {rom  Hallett  v.  Byrh  (Carthew,  380),^  where  Holt, 
Ch.  J.,  says :  '^  And  so  there  is  a  difference  between  a  reple- 
vin and  another  process  of  law,  with  respect  to  the  officers ;  for 
in  the  first  case,  viz.,  in  replevin,  they  are  expressly  commanded 
what  to  take  in  specie ;  but  in  writs  of  execution,  the  words 
are  general,  viz.,  to  levy  of  the  goods  of  the  party,  and  there- 
fore 'tis  at  their  peril  if  they  take  another  man's  goods,  for  in 
thai  ease  an  action  of  trespass  will  lie." 

It  ia  not  necessary  to  say  here  whether  the  ruling  in  30 
Barb«  {myprci)  is  correct ;  for  the  reason  given  for  it  has  ceased 
in  this  State. 

The  Code  of  Procedure,  which  in  its  provisions  for  the 
recovery  of  personal  property  is  a  substitute  for  the  former 
action  of  replevin  {Nichols  v.  Michad^  33  N.  Y.,  369),  has 
changed  the  terms  of  the  requisition  upon  the  sheriff.  They 
are  no  longer  limited  to  a  command  what  to  take  in  specie. 
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The  eherifE  is  now  required  to  take  the  property  specified,  bat 
with  the  farther  restrictive  requirement  to  take  the  same  from 
the  defendant.  So  that  the  requisition  has  become  more  like 
to  the  command  of  an  execution  to  levy  of  the  goods  of  the 
party,  and  like  to  the  command  of  a  warrant  of  attadunent 
to  attach  and  safely  keep  all  the  property  of  the  defendrnt. 
And  it  is  held  that  a  sheriff  who  seizes  the  goods  of  anoti^er 
than  the  defendant  in  the  attachment  is  liable  to  the  true 
owner  in  an  action  of  trespass,  {Rogers  v.  Weir^  84  N.  Y., 
468 ;  and  see  CommamoedUh  y.  Kenaiardy  8  Pick.,  188^  and 
Drieoca  r.  Place,  44  Vt.,  252.) 

The  requisition  in  the  case  in  hand,  directed  the  sheriff  that 
he  take  the  property  in  question  from  Walters,  the  defendant 
in  that  action.  It  did  not  protect  him,  save  in  taking  the  pro- 
perty specified,  from  the  possession  of  the  defendant  named. 
To  that  extent  it  would  protect  him.  {King  y.  Oreer,  4 
DuOT,  481.) 

It  is  not  claimed  that  the  sheriff  took  any  property  other 
than  that  specified.  It  is  claimed  that  he  did  not  take  it  from 
the  possession  of  the  defendant  named. 

This  was  a  question  of  fact.  And  if  there  was  no  testimony 
which  would  sustain  the  findiiig  of  a  jary  that  he  did  not,  the 
motion  to  dismiss  the  complaint  as  to  Osborn  should  have  been 
allowed. 

Can  it  be  said  that  there  is  sufficient  proof  that  the  pUin* 
tiffs  were  in  the  actual  possession  of  the  property,  when  it  was 
taken  by  the  sheriff's  deputy  % 

The  proof  from  one  of  the  plaintiffs  was  that  Walters  exe- 
cuted the  assignment  on  a  Saturday ;  that  on  the  Sunday  fol- 
lowing, in  the  evening,  he  obtained  from  one  of  Walters'  jour* 
neymen  the  keys  to  the  shop  in  which  was  the  property ;  that 
on  the  night  of  that  day  he  went  to  the  shop  and  tried  the 
key  to  see  if  it  fitted,  and  unlocked  and  locked  again  the  door, 
but  went  only  to  the  door,  and  did  not  go  in.  This  is  the 
only  act  of  the  plaintiffs'  towards  taking  possession  which  is 
detailed  in  the  testimony.  It  is  true  that  the  same  witness, 
later  in  the  case,  says  generally,  that  he  ^^  took  possession  of 
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iiie  property  the  Sunday  night  I  got  keys  of  the  storcj^^  which 
was  1^0  same  Sunday  night  on  which  he  got  the  keys  of  the 
shop*  This  saying  went  unexpLuned  byany  fbrther  examina- 
tion, either  direct  or  cross.  If  this  general  statement  of  the  wit- 
ness was  merely  his  conclusion  of  what  was  the  effect  of  the  acts 
detailed  by  liim  of  the  locking  and  unlocking  of  the  door,  there 
was  not  in  law  a  taking  of  actual  possession  by  the  plaintiff,  and 
as  b^ng  more  than  the  conclusion  of  the  witness,  it  cannot 
fairly  be  construed.  He  had  told  what  he  did.  He  had  said 
that  he  did  not  go  into  the  shop ;  that  he  tried  the  key  to  see  if 
it  fitted ;  that  he  unlocked  and  again  locked  the  door.  His  sub- 
sequent statement,  that  he  took  possession,  did  not  add  to  these 
details.  It  is  made  as  to  the  same  time  to  which  those  rekte* 
This  was  at  night  on  Sunday;  and  at  one  o'clock  on  the 
mc^-niug  of  the  next  Monday  ihe  sheriff  took  the  property  by 
rirtoe  6f  his  process.  A  journeyman  in  Walters'  employ,  who 
left  the  shop  on  the  Saturday  night,  did  not  know  but  that  Wal^ 
tors  was  in  possession  until  he  returned  to  it  on  the  Monday 
morning  at  sevBU  o'clock,  after  the  sheriff  had  taken  the  pro- 
perty. With  the  testimony  thus,  the  motion  was  made  in 
behalf  of  the  sheriff  that  the  complaint  be  dismissed  as  to 
him,  on  tbe  groimd  that  the  act  for  which  hb,  as  such  sheriff^ 
was  sued  in  this  case,  was  an  official  act  as  sheriff  and  in  obe- 
dience to  the  positive  directions  and  requirements  of  the 
statute,  and  that  he  was  not  liable  in  the  action. 

This  motion  called  on  the  court  to  decide  whether  in  law, 
as  the  testimony  was,  the  property  was  taken  from  the  actual 
possession  of  the  defendants  in  the  process. 

Tbe  decision  of  the  court,  denying  the  motion,  was,  in 
effect,  that  it  was  not  We  think  that  this  was  erroneous. 
It  is  manifest  that  the  property  had  not  passed  into  the  actual 
possession  of  the  plaintiffi.  So  &r  as  the  sheriff  was  concerned 
in  the  execution  of  the  process  committed  to  him,  it  was  still 
in  the  actual  possession  of  Walters,  whose  agents  had  it  in 
their  control  at  the  close  of  work  on  Saturday  night,  and  who 
returned  to  resume  that  control  on  Monday  morning,  but 
found  it  in  the  custody  of  the  sheriff. 
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The  plaintiffs  did  indeed  have  a  valid  transfer  of  Ike 
title.  It  may  be  inferred  that,  with  assent  of  Walters,  they 
had  the  keys  of  the  shop,  the  means  of  access  to  the  property. 
They  had  a  symbolical  delivery  and  constructive  poisesrion. 
{HoUvngsworth  v.  Napier^  3  Oaines,  182,  and  note  d,  and 
Ihrnham  v.  Petiee^  8  N.  T.,  508.)  But  the  aetnal  possession 
had  not  departed  as  yet  from  Walters. 

In  considering  the  testimony  touching  this  point,  we  hive 
not  overlooked  the  return  of  the  sheriff  upon  the  requisition, 
in  which  he  certifies  that  no  one  was  in  the  actual  possession 
of  the  property  at  the  time.  If  this  be  taken  literally,  dtill 
he  is  not  concluded  by  it,  where  his  return  is  set  up  a?  his 
admission.  It  is  then,  but  prima  faoiey  and  may  be  explained. 
{BaJ^  V.  McDuffle,  28  Wend.,  289.)  And  the  other  testi- 
mony does  explain  it;  It  is  plain  that  he  meant  that  when 
he  took  the  property  into  his  custody,  at  the  early  hour  on 
Monday,  there  was  no  one  then  present,  exercising  the  imme- 
diate control  of  it.  ' 

Second.  Were  the  declarations  of  Walters  admissible  in 
evidence  t 

Walters  was  a  competent  witness,  and  was  not  &  party  to 
the  action.  They  were  then  hearsay  evidence,  and  were  not 
competent  unless  brought  within  some  of  the  exceptions  to 
the  rule  which  forbids  the  use  of  such  evidence.  It  is  sug- 
gested that  they  were  a  part  of  the  Te%  gestas. 

But  there  is  nothing  in  the  case  to  sustain  this.  They  were 
made  before  the  sale  of  the  property,  not  in  the* progress  of 
the  bargaining  for  it,  not  so  &r  as  appears  in  reference  to  an 
anticipated  purchase  or  bargaining  for  it,  nor  whileengaged 
in  endeavoring  to  bring  about  a  sale.  In  these  respects,  the 
case  differs  from  Orwry  v.  Sprague  (12  Wend.,  41)  and  other 
like  cases  cited  by  the  defendants. 

It  is  also  suggested  that  there  ^as  such  a  privity  between 
Walters  and  the  plaintiffs,  such  an  identity  or  community  of 
interest,  as  made  these  declarations  competent  evidence. 

There  may  be  such  a  case  (see  Dbnio,  Oh.  J.,  Brown  v. 
MaUlery  12  N.  Y.,  118),  but  this  is  not  it.    It  exists  in  the 
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GUe  of  an  administrator,  the  dedaratione  and  admissionB  of 
wbofie  intestote  may  be  given  against  liim. 

But  there  is  no  such  identity  of  interest  between  an  ineol* 
yent  assizor  in  trust  for  creditors  and  his  assignee.  The 
latter  holds  primarily  for  the  creditors,  and  for  these  in  hos- 
tility to  the  assignor.  He  does  not  represent  merely  or  prin- 
dpally  the  assignor,  nor  hold  chiefly  for  his  interest  and  bene- 
fit, bni  rather  for  the  creditors  of  the  assignor,  and  is  account- 
able in  the  first  place  to  them.  Adams  v.  Davidson  (  6  Seld., 
819)  is  cited,  but  that  goes  no  farther  than  to  admit  the  decla- 
rations of  an  assignor  while  yet  in  possession  of  the  assigned 
property.  And  its  authority  seems  to  have  been  doubted  in 
(htfier  V.  McCartney  (40  N.  T.,  221-235). 

TUrd.  Walters  was  asked  when  on  the  stand  whether  at  the 
time  pf  the  purchase  of  the  property  he  considered  himself 
responsible,  and  whether  he  was  of  good  credit.  An 
objectUn  was  made  to  the  question  as  a  whole.  It  is 
now  mged  that  it  was  improper  to  permit  him  to  answer 
what  w<8  his  credit.  It  seems  to  be  conceded  that  it  was 
proper  b  show  his  belief  in  his  own  pecuniary  responsi- 
bility ;  a^d  the  question  as  to  his  credit  does  not  differ.  Each 
was  to  tl^  purpose  of  showing  that  he  did  not  intend  to  obtain 
the  property  fraudulently,  inasmuch  as,  if  he  was  responsible 
and  of  gO[>d  credit,  it  needed  not  that  he  should  have  such 
purpose,  0-  that  he  should  falsely  repi'esent. 

The  orodr  for  a  new  trial  should  be  affirmed  against  the 
plaintiffs,  h  favor  of  the  defendant  Osbom,  with  judgment 
absolute  agiinst  them  in  his  &vor,  in  pursuance  of  their  stipu- 
lation, witi  costs;  and  should  be  reversed  as  to  the  other 
defendants, with  costs  to  the  plaintiffs  against  them. 

All  conqir.    Peckhah,  J.,  not  sitting. 

Judgmeit  accordingly. 
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Ohables  a.  MusHLrrr  et  al.,  Bespondents,  v.  Henbt  Silver- 

UAK,  Appellant. 

Ab  act  authorizing  property  to  be  encumbered  without  or  against  the  con- 
sent of  the  owner,  and  without  resort  to  legal  process  or  Judicial  action, 
is  an  Innoyatlon  upon  the  common  law,  and  will  not  be  extended  in  it? 
operation  beyond  the  fair  and  reasonable  import  of  the  words  used. 

One  asserting  a  lien  by  virtue  of  a  mechanics*  lieu  law  must  bring  himself 
within  its  terms,  and  the  lien  must  be  shown  not  only  to  have  been  r^- 
lar  and  valid  in  its  inception,  but  to  be  a  continuing  and  subsisting  «ne 

Flaintifb  sought  to  enforce  a  lien  under  the  act  giving  mechanics  and 
others  liens  for  labor  and  materials  furnished  in  the  construction  of 
buildmgs  in  the  county  of  Kings.  (Laws  1862,  chap.  478.)  Defenprnt 
proved  the  service  of  a  notice  upon  plaintiffs,  in  pursuance  of  suldivi- 
sion  4  of  section  7  of  said  act,  which  declares  that  the  lien  shall  to  dis- 
charged by  the  omission  of  the  lienor  to  file  an  affidavit  of  the  issting  or 
service  of  a  summons  and  complaint  in  an  action  to  enforce  t^  lien 
within  thirty  days  after  the  time  specified  in  a  notice  by  the  owner, 
requiring  the  commencement  of  an  action  for  the  enf orcemen;  of  the 
lien  on  or  before  a  specified  day  and  hour.  The  action  was  conmenced 
within  thirty  days  after  the  specified  time,  but  no  affidavit  of  tie  issuhig 
or  service  of  the  summons  and  complaint  was  filed  within  tbit  period. 
BMf  that  the  lien  was  discharged.  ; 

(Aigued  November  20, 1872;  decided  November  26, 1872.) 

Appeal  from  judgment  of  the  General  Term  oi  the  Oity 
Ooart  of  Brooklyn,  affirming  a  jndgmenf  in  favor  ofplaintifb, 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  for  the  enforcement  of  ainechanic's 
lien  in  Kings  county,  created  nnder  chap,  478,  Lavs  of  1863. 
The  creation  of  the  lien  in  accordance  with  the  itatate  was 
conceded. 

On  the  18th  of  April,  1870,  about  10  a.  m.,  deferlant  served 
upon  plaintifis  a  notice  requiring  them  on  or  beforeApril  18th, 
1870,  at  12  o'clock  noon,  to  commence  an  actx>n  far  the 
enforcement  of  their  lien. 

An  affidavit  of  the  service  of  such  notice  was  iled  in  the 
office  of  the  clerk  of  Kings  county  on  the  28tb'May,  1870. 
The  summons  in  this  action  was  served  on  the  10th  May, 
1870,  and  issue  was  joined  by  the  service  of  an  aBwer  on  the 
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3l8t  May,  1870,  No  affidavit  from  plaintifis  of  the  issuing 
or  seryice  of  the  summoufi  and  complaiat  in  an  action  for  the 
enforcement  of  the  lien  was  filed  within  thirty  days  after 
filing  of  affidavit  of  service  of  notice.  The  referee  held  the 
neglect  to  file  snch  affidavit  did  not  discharge  the  lien,  and 
directed  jadgment  for  sale  of  the  premises.  Judgment  was 
entered  accordingly. 

J.  T,  Marecm  for  the  appellant.  Where  the  lien  expires 
at  the  end  of  a  year  by  limitation,  there  can  be  no  judgment 
for  its  enforcement  unless  recovered  within  the  year.  {Grant 
V.  Yandercookj  57  Barb.,  165 ;  Freemam,  v.  CSraw,  3  N.  Y., 
305.)  Every  provision  of  the  statute  of  mechanics'  liens 
appearing  to  be  for  the  protection  of  the  owner,  mnst  be 
strictly  construed  in  his  favor.  (Blackwell  on  Tax  Titles, 
265, 2ind  cases  dted.) 

Roytd  8.  Orane  for  the  respondents.  The  defence  was 
merely  technical,  and  should  not  be  permitted  upon  an  answer 
like  thorone  in  suit  (Code,  §  177;  Hoytk.  Shddan^  4  Abb., 
59 ;  6  Duer,  661.) 

Allen,  J.  The  act  giving  mechanics  and  others  liens  for 
labor  and,  materials  furnished  in  the  construction  of  buildings 
in  the  county  of  Elings  (Laws  of  1862,  chap.  478),  in  terms 
declares,  that  the  lien  shall  be  discharged  by  the  omission  of 
the  lienor  or  claimant  tb  file  an  affidavit  of  the  issuing  or 
service  of  the  summons  and  complaint  in  an  action  to  enforce 
the  lien  within  thirty  days  after  the  day  specified  for  the 
conmiencement  of  such  action,  in  a  notice  which  the  owner  is 
permitted  to  give,  requiring  an  action  to  be  commenced  on 
or  before  a  certain  hour,  on  a  day  specified  in  such  notice. 
(Act  dvpray  §  7,  sub.  4.)  The  act  is  so  explicit  in  its  terms 
that  it  admits  of  but  one  interpretfttion ;  and  when  the  words 
of  a  statute  have  a  definite  and  precise  meaning,  such  mean- 
ing cannot  be  extended  or  restricted  by  conjecture,  or  under 
the  guise  or  pretext  of  interpretation.  It  is  not  allowable  to 
interpret  that  which  has  no  need  of  interpretation.    {McCltta- 
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key  Y.  OromweUj  1  Kern.,  593.)  The  natural  and  obvious 
meaning  of  the  statute  permits  the  owner  to  put  the  daimant 
in  motion,  to  enforce  his  lien,  by  giving  a  notice  specifying 
a  time  by  which  the  action  is  required  to  be  commenced. 
The  action  may  perhaps  be  brought  at  any  time  during  the 
continuance  of  the  lien.  But  the  claimant  to  continue  and 
preserve  his  lien  beyond  thirty  days  after  the  time  specified 
in  the  notice  for  the  commencement  of  the  action,  must  file 
an  afiSdavit  that  an  action  has  been  commenced ;  and  if  such 
afildavit  is  not  filed,  the  lien  is  absolutely  discharged. 

When  the  act  declares,  as  it  does,  that  the  lien  may  be  dis- 
charged in  any  one  of  several  methods,  the  happening  of  any 
of  the  events,  or  the  performance  of  any  of  the  acts  men- 
tioned, operate,  ^r  ^,  as  a  discharge,  without  the  necessity 
of  further  acts  by  any  person. 

The  lien  claimed  by  the  plaintiffs  is  the  creature  of  statute, 
and  depends  solely  for  its  validity  upon  the  act  creating  it. 
The  act  is  an  innovation  upon  the  common  law,  affecting 
property  and  rights  of  property,  authorizing,  as  it  does,  pro- 
perty to  be  encumbered  without  or  against  the  consent  of  the 
owner,  and  without  a  resort  to  legal  process  or  judicial  action. 
Such  an  act  cannot  be  extended,  in  its  operation  and  effect, 
beyond  the  fair  and  reasonable  import  of  the  words  used ; 
and  the  plaintiffs,  asserting  their  lien,  must  bring  themselves 
within  its  terms  and  the  lien  must  be  shown,  not  only  to  have 
been  regular  and  valid  in  its  inception,  but  to  be  a  continuing 
and  existing  lien  under  the  statute.   This  they  have  failed  to  do. 

The  referee  has  found  that  the  plaintiffs  did  not  file  the 
affidavit  of  the  commencement  of  the  action  within  the  time 
prescribed  by  the  act.  As  the  statute  prescribes  that  as  the 
condition  of  the  continuance  of  the  lien,  the  courts  cannot 
dispense  with  it,  or  relieve  the  party  from  the  consequences 
of  his  omission. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event 

All  concur,  Gbovbb,  J.,  not  voting. 

Judgment  reversed. 
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In  thb  Kattib  of  the  Petition  os  William   B.  Astos  lioe  an 
TO  Yaoate   an   Assesshent   fob   PAvma    Foubtbenth 
StbeeTj  eto* 

A  newspaper,  appokited  by  the  common  council  of  the  city  of  New  York 
aa  an  official  paper  prior  to  the  passage  of  the  amended  charter  of  1857 
(chapter  446,  Laws  of  1857),  in  the  absence  of  any  subsequent  action  of 
that  body,  continued  in  that  position,  and  the  presumption  is,  in  the 
absence  of  proof  of  sach  action,  that  It  did  so  continue. 

The  proTifiions  of  the  acta  known  as  the  tax  levies  for  the  city  of  New 
York  for  the  years  1863  (chapter  227,  Laws  of  1863),  1867  (chapter  586, 
Laws  of  1867)  and  1868  (chapter  858,  Laws  of  1868),  limiting  the  numr 
ber  of  official  papers  to  be  employed,  and  selecting  the  officers  of  the 
corporation  to  designate  them,  fall  within  the  general  subject  indicated 
by  the  title  to  those  acts,  that  is,  the  raising  of  money  for  the  support  and 
government  of  that  city  and  regulating  the  expenditure  thereof,  as  their 
effect  is  to  limit  the  expenditure ;  they  are,  therefore,  not  repugnant  to 
the  sixteenth  section  of  article  3  of  the  Constitution,  providing  that 
no  lo6al  or  private  bill  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title. 

These  provisions  bemg  general  in  their  nature,  and  not  being  restricted  in 
their  operations  by  the  terms  of  the  acts,  remained  in  force  until  changed 
by  the  legislature. 

Under  the  act  of  1868  the  New  York  Leader  was  selected  as  an  official 
newspaper.  There  was  no  change  made  in  1869  either  in  the  power  to 
appoint  or  the  appointment.  A  resolution  and  ordinance  was  adopted 
by  the  common  council  in  1869  for  the  paving  of  a  portion  of  Four< 
teenih  street  with  Nicolson  pavement  This  was  not  published  in  the 
Leader.  EMy  that  the  appointment  of  that  x>aper,  as  an  official  news- 
paper, continued ;  and  the  proceedings  not  having  been  published  as 
required  bgr  section  7  of  the  amended  charter  of  1857  (chi4>ter  446,  Laws 
of  1857),  the  assessment  for  the  purposes  of  the  work  was  void. 

(Argued  November  19, 1872 ;  decided  December  8, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  first  jndicial  department,  affirming  an  order  of 
Special  Term  vacating  an  assessment  for  paving  Fourteenth 
Street  in  the  city  of  New  York,  between  Eighth  and  Ninth 
avenues,  with  Nicolson  pavement. 

The  resolution  authorizing  the  work  was  introduced  in  the 
board  of  aldermen  September  6th,  1869,  it  was  adopted  by 
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that  board  September  27th,  1869,  and  bj  the  board  of  aesiBt- 
ant  aldermen  October  4:th,  1869,  and  approved  by  the  mayor 
October  11th,  1869. 

The  New  York  Leader  was  appointed  as  one  of  the  cor- 
poration papers  by  the  common  council  in  January,  1857. 
It  was  also  designated  as  an  oflScial  paper  by  thd  mayor  and 
comptroller  July  2d,  1883,  by  the  comptroller  July  1st,  1867, 
and  by  the  nxayor  and  comptroller.  December  3d,  1868.  The 
resolution  and  ordinance  authorizing  the  improvement  were 
not  published  in  the  Leader. 

John  H.  Strahan  and  Richard  O^Oorman  for  the  city  of 
New  York,  appellant.  The  provisions  of  the  tax  levy  acts 
for  1863, 1867  and  1868  are  unconstitutional.  {The  People 
V,  EiU,  3  N.  Y.,  449 ;  The  PeopU  v.  O'Brien,  38  id.,  198 ; 
Oaskin  v.  MeekSy  42  id.,  186 ;  H'uber  v.  The  People,  decided 
in  Court  of  Appeals,  March  27th,  1872.)  The  confirmation 
of  the  assessment  by  the  board  of  revision  and  correction  of 
assessment  was  valid.  (Laws  of  1861,  ch.  308,  §  1 ;  Laws  of 
1872,  ch,  680,  §  6.) 

Charlea  E.  MiUer  for  the  respondent.  The  resolution  and 
ordinance  were  not  published  as  required  by  section  7  of  the 
charter.  {MaMer  of  Douglas,  1  Sickels,  42.)  The  tax  levy 
acts  of  1863, 1867  and  1868  are  constitutional.  {Sun  MuL 
Ins.  Co.  V.  Mayor,  2  Seld.,  252,  253 ;  Matter  of  Douglas,  1 
Sickels,  42 ;  The  People  ex  rd.  Thomas  A.  Davis  v.  The 
Commissioners  of  Taases  of  the  City  of  New  York^  2  Sickels, 
501,  504.)  The  assessment  has  never  been  confirmed  by  the 
common  council  and  should  be  vacated.  (Yalentine's  Laws, 
1191.)  The  act  of  1861  is  a  local  bill  and  violates  the  Con- 
stitution. (Valentine's  Laws,  1190 ;  Laws  1859,  chap.  302,  §  15 ; 
Town  ofFishkiU  v.  Phmhroad  Co.,  22  Barb.,  634 ;  People 
V.  HiU,  35  K  Y.,  449 ;  Baldwin  v.  Mayor,  2  Keyes,  387, 
892 ;  People  v.  O'Brien,  38  N.  Y.,  193 ;  Smith  v.  Mayor,  7 
Kobertson,  190 ;  Pullman  v.  Mayor,  54  Barb.,  169  ;  Oaskin 
V.  Meeks,  42  N.  Y.,  186 ;  People  v.  Commissioners  of  High- 


1872.]  Pktitiov  of  Wm.  B.  Astok  to  Vacate  an  Ass't.     865 

Opinion  of  the  Court,  per  Ohubch,  Ch.  J. 

ways  of  Toivn  of  PcHaivne^  68  Barb.>  70 ;  People  v.  AUm^  8 
Hand,  40*-417 ;  People  ex  rd.  Lee  v.  Board  of  Supervieors 
of  Chautauqua  Cormtyy  4  id.,  10.) 

OfiiTBOHy  Oh.  J,  ThiB  is  an  appeal  from  an  order  of  the 
General  Term  of  the  first  department,  affirming  an  order 
vacating  an  afiflessment  against  the  petitioner  for  paving  a  por- 
tion of  Fourteenth  street.  The  principal  point  argued  was 
as  to  the  sufficiency  of  the  publication  of  the  action  of  the 
common  council  authorizing  the  improvement. 

The  seventh  section  of  the  amended  charter  of  1857  (chap. 
446,  Laws  of  1857)  provides,  that  ^^  All  resolutions  and  reports 
of  committees  which  shall  recommend  any  specific  improve- 
ment involving  the  appropriation  of  money,  or  the  taxing  or 
assessing  the  citizens  of  the  city,  diall  be  published  immedb- 
ately  after  the  adjournment  of  the  board,  under  the  authority 
of  the  board,  in  all  the  newspapers  employed  by  the  corpora- 
tion, and  shall  not  be  passed  until  after  notice  has  been  pub- 
lished at  least  two  days." 

We  held  In  re  Douglas  (46  N.  T.,  42)  that  the  provisions 
of  this  act  requiring  publication  operated  as  a  limitation  upon 
the  power  of  the  common  council  to  make  assessments  upon 
the  citizens  of  the  city,  and  that  a  failure  to  comply  with  the 
act  in  this  respect  rendered  assessments  void.  The  improve- 
ment in  question  was  in  1869,  under  the  provisions  of  this 
act.  The  proceedings  were  not  published  in  the  Now  York 
Leader ;  and  the  question  is  whether  that  paper  was,  at  the 
time  they  took  place,  a  newspaper  "  employed  by  the  corpo- 
ration." If  it  was,  the  assessment  was  void  within  the  prin- 
ciple of  the  case  In  re  Douglas  {svprd).  There  hav6  been  a 
variety  of  ordinances  and  acts  of  the  legislature  in  relation  to 
the  designation  and  employment  of  newspapers  for  the  pub- 
lication of  official  notices  in  the  city  of  New  York,  some  of 
which  it  will  be  proper  to  refer  to.  At  the  time  of  the  pas- 
sage of  the  act  of  1857  the  Leader  was  employed,  under  an 
ordinance  passed  prior  to  the  act  authorizing  the  common 
council  to  designate  seven  newspapers  to  publish  official 
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notices.  The  coungd  for  the  appellaot  daimB  that  this 
appointment  was  limited  to  the  year  1857^  and  was  abrogated 
by  the  amended  diarter  of  1857.  Although  not  very  mstte^ 
rial,  in  the  view  I  take  of  the  subsequent  acts,  I  am  unable 
to  appreciate  the  force  of  this  objection.  In  l^ie  absenoe  of 
any  other  mode  of  designation  or  employment,  the  eommoii 
council  possessed  this  power,  and  it  was  expressly  conferred 
upon  them  by  the  act  of  1857.  The  Leader  being  then  an 
official  paper,  a|^ointed  by  the  common  oouncil,  in  the 
absence  of  any  action  of  that  body  subsequently,  would  con- 
tinue in  that  position,  and,  the  presumption  is,  it  did  conthiue; 
and  there  is  nodding  in  the  act  of  1857  inconsifltent  mth  its 
continuance.  By  chapter  227  of  the  Laws  of  1868,  commonly 
known  as  the  tax  lery  of  that  year,  it  was  provided  that  no 
portion  of  the  sums  thereafter  raised  by  tax  or  assessment 
should  be  paid  for  official  advertising,  except  in  newspapers 
authorized  by  the  mayor  and  comptroller,  who  were  directed 
to  designate,  not  to  exceed,  ten  in  alL  Ln  a  similar  act  (chap. 
586  of  the  Laws  of  1867)  the  comptroller  was  directed  to 
select  three  daily  and  three  weekly  newspapers^  and  the  cor- 
poration waa  declaved  not  to  be  liable  for  publication  of 
official  notices  in  any  other  papers. 

In  a  similar  act  (chap.  853  of  the  Laws  of  1868)  it  was  prd- 
vided  that  no  payment  for  advertising  official  notices  shouid 
be  made,  except  to  the  newspiq^Brs  designated  by  the  mayor 
and  comptroller,  who  were  authorized  to  select  a  limited 
number  wherein  the  proceedings  of  the  common  oouncil  were 
directed  to  be  published.  The  Loader  wae  duly  selected  as 
one  of  the  papers  to  publish  official  notices  under  the  acts  of 
1868,  1867  and  1868.  In  1860  the  tax  levy  confined  no 
provision  on  the  subject. 

It  is  objected,  first,  that  these  acts  violated  the  sixteenth 
section  of  the  third  article  of  the  Constitution,  which  provides, 
that  ^^no  private  or  local  bill  wliich  may  be  passed  by  the 
legislature  shall  embrace  more  than  one  subject,  aod  that 
shall  be  expressed  in  the  title."  The  title  of  the  act  of  1868 
is  '^  An  act  to  make  provision  for  the  government  of  the  city 
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of  New  York."  The  act  of  1867  is  a  little  more  full,  and 
expressly  exxxbi*aced  in  its  title  the  expenditure  as  well  as  the 
raisiog  of  money ;  but,  substantially,  these  acts,  as  wdi  as 
that  of  186S,  are  the  same.  The  general  subject  indicated  is 
the  raising  of  means  for  the  support  of  the  government  of 
New*  Yojrk,  and  regulating  the  expenditure  thereof,  and  any 
proTJfiton  whi^  fairly  faUs  within  this  general  subject  might 
be  incorporated  in  the  act ;  and  the  provisions  in  question  are 
elearly  of  that  character.  Tliey  relate  to  the  expenditure  of 
the  money  authorized  to  be  raised,  and>  in  effect,  limit  such 
expenditure.  Instead  of  an.  unlimited  power  to  employ  all 
the  newspapers  in  the  city,  and  thus  create  obligations  to  pay 
therefor,  these  acts  restricted  the  number  which  might  be 
employed}  and  selected  the  officers  of  the  corporation  to 
designate  them.  The  transfer  of  power  of  designation  fron^ 
the  common  council  to  specific  officers  of  the  corporation  is 
net  &  diffepent  and  independent  subject,  but  immediately 
Gonne(Sted  with  the  expenditure  of  the  money  authorised  to 
be  raised.  We  may  presume  that  the  change  was  regarded 
aa  a  ehecik  upon  expenditure,  and  that  the  mayor  and  comp- 
troller^ or  the  latter  alone,  would  discharge  the  duty  more  for 
the  pecuniary  interest  of  tke  cUy  than  the  common  conndl. 
It  is  sufficient  that  it  is  ecmnected  with  the  su^^rt  of  the 
go^remment  and  the  expenses  incident  thereto. 

We  have  not  hesitated  to  condemn  acts  in  oosfiict  with  this 
ppOTiBioAof  the  Oonstitation ;  but  in  every  case  we  have  foan<i 
sorii  a  8«.betantaal  departure  from  the  sukiect  <tf  tibe  title  as 
to  hnng  it  within  the  evils  intended  to  be  guaarded  agaisst. 
It  is  not  required  that  the  details  of  an  act  should  be  ineor* 
porated  in  its  title;  and  it  is  equally  important  not  to  con> 
strue  the  provision  so  as  to  embarrass  legitimate  legislation, 
as  it  is  to  give  it  full  effect  in  caces  where  matters  foreign  to, 
and  not  indicated  by  the  subject  embraced  in  the  title  are 
kiserted.  It  is  also  objected  that  the  designation  under  these 
acts  continued  for  the  year  only ;  and  that  the  selection  made 
in  1868  did  not  extend  to  1869,  when  these  proceedings  were 
instituted.     Assuming  that  the  appropriations  in  these  acts 
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are  designed  to  pay  the  expenfies  for  a  single  year  only,  yet 
provisions  of  a  general  nature  connected  with  them  are  not 
limited  in  their  effect  to  that  period.  State  appropriations 
must  be  made  every  two  years;  and  yet  general  provisions  in 
snch  acts,  applicable  alike  to  all  appropriations,  continue  in 
force  until  repealed.  The  general  prohibition  in  the  act  of 
1863  against  paying  sums  raised  by  tax  for  advertising,  except 
to  newspapers  selected  by  particular  officers,  and  the  modifica- 
tion of  the  mode  of  selection  in  the  acts  of  1867  and  1868,  are 
not  restricted  in  their  operation  by  the  terms  of  the  acts,  and 
remained  in  force  until  changed  by  the  legislature.  The 
selection  made  under  the  act  of  1868  of  the  Leader 'as  one  of 
the  official  newspapers  continued  therefore  through  1869, 
there  having  been  no  change  either  in  the  power  to  appoint 
or  the  appointment ;  and,  collating  the  three  acts  with  that  of 
1857,  this  would  be  so,  although  the  particular  appropriation 
in  1868  could  not  be  applied  for  advertising  after  that  year. 

The  power  to  select  newspapers  is  unconditional,  both  in 
the  acts  of  1867  and  1868,  and  the  official  character  of  the 
newspapers  selected  is  not  limited  by  or  dependent  upon  the 
particular  fund  appropriated  by  the  act.  That  fund  is  appli- 
cable only  to  the  payment  to  newspapers  selected  in  a  particu- 
lar way ;  but  the  power  to  select  is  unqualified. 

Lastly,  it  is  objected  that  the  designation  of  newspapers  under 
the  acts  of  1868, 1867  and  1868  does  not  constitute  an  employ- 
ment by  the  corporation  within  the  meaning  of  the  act  of  1857 
above  quoted.  This  is  not  tenable.  The  designation  or  selec- 
tion authorized  by  those  acts  is  only  another  mode  of  employ- 
ment from  that  prescribed  by  the  act  of  1857.  By  the  latter, 
the  common  council,  and  by  the  former,  specific  officers  were 
authorized  to  employ  newspapers.  "To  employ"  and  "to 
select,"  or  "  to  designate,"  as  used  in  these  acts,  are  synony- 
mous. 

.  Without  considering  the  other  questions,  the  order  of  the 
General  Term,  vacating  the  assessment,  must  be  affirmed. 

All  concur. 

Order  affirmed. 
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A  sale  by  a  creditor  of  collateral  secuiities,  placed  in  his  hands  by  the  prin- 
dpal  debtor,  in  Tiolation  of  a  stipulation  for  a  particular  notice  of  sale 
contained  in  the  contract  under  which  they  were  pledged,  does  not,  per 
S0,  discharge  a  surety  tn  toto  who  is  liable  for  the  debt,  but  by  such  sale 
the  creditor  makes  the  securities  his  own  to  the  extent  of  discharging  the 
surety  to  an  amount  equal  to  their  value. 

(Aigued  J^OTBiiiber  IS,  1673 ;  deoidted  December  8, 187%) 

Appeal  from  a  lud^nnent  at  a  General  Term  of  the  Supreme 
Court  in  the  first  juTial  department,  affirming  a  judgment 
in  favor  of  the  defendants  entered  upon  the  decision  of  the 
court  at  Special  Term. 

The  action  was  brought  to  recover  a  balance  due  on  several  , 
promissory  notes  made  by  the  Florida  Bailroad  Company,  and 
indorsed  by  Tulee,  for  which  balance  the  other  defendstots 
were  also  claimed  to  be  liable,  by  reason  of  transactions  par- 
ticularly detailed  in  the  complaint. 

In  1856,  Joseph  Finnegan  &  Co.  contracted  with  the 
Florida  Bailroad  Company  to  construct  so  much  of  the  rail- 
road of  the  latter  as  lay  between  Amelia  Island,  on  the  Atlan- 
tic, and  Cedar  Keys,  in  East  Florida. 

In  the  execution  of  the  contract  Joseph  Finnegan  &  Co. 
contracted  with  Vose,  Livingston  &  Co.,  a  firm  in  New  York, 
composed  of  the  plaintiff  and  Edward  Livingston  and  Charles 
L.  Perkins,  for  the  purchase  of  8,000  tons  of  iron  rails,  to  be 
delivered  at  Femandina,  in  Florida. 

The  substance  of  this  contract,  so  far  as  pertinent  to  the 
questions  discussed,  is  set  forth  in  the  opinion. 

Vose,  Livingston  &  Co.,  under  their  contract,  delivered  a 
large  quantity  of  iron  rails  at  Femandina,  for  which  Joseph 
Finnegan  &  Co.  gave  their  notes,  indorsed  in  part  by  the 
defendant,  Yulee,  amounting  to  $154,632.22. 

In  May,  1858,  Joseph  Finnegan  &  Co.  assigned  their  con- 
tract for  the  construction  of  said  railroad  to  the  defendant, 

Sjcipsw— Vein  V,        47 
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Dickerson,  and  his  associates,  who  assumed  the  obligations  of 
their  assignors  to  Yose,  Livingston  &  Co.,  and  who  were 
employed  by  the  railroad  company  as  contractors  in  the  place 
of  Joseph  Finnegan  &  Co. 

On  the  31st  of  October,  1858,  an  agreement  was  entered 
into  between  the  Florida  Kailroad  Company  and  Vose,  Liv- 
ingston &  Co.,  whereby  the  former,  after  various  recitals, 
agreed  to  assume  the  obligations  of  Joseph  Finnegan  &  Co., 
in  their  aforesaid  contract  with  Vose,  Livingston  &  Co.,  for 
iron  rails,  to  give  its  notes  for  the  aforesaid  notes  given  by 
Joseph  Finnegan  &  Co.,  with  the  indoraement  of  the  defend- 
ant, D.  L.  Yulee,  on  such  of  its  notes  as  should  take  the  placQ 
of  the  notes  he  had  indorsed — all  the  notes  to  be  secured  by 
a  deposit  of  bonds  of  the  railroad  company,  with  ^  right  to 
take  any  of  the  bonds  in  payment,  at  a  rate  specified, 
provided  the  railroad  company  should  not,  within  thirty-six 
hours  after  notice,  redeem  such  bonds,  by  paying  the  notes 
for  which  they  should  be  security.  In  case  of  default  the 
bonds  might  be  sold  to  pay  the  notes, 

The  contract  contained  this  clause  5  ^*  The  collateral  securi- 
ties now  held  by  the  parties  of  the  second  part  for  the  payment 
of  the  notes  of  Joseph  Finnegan  &  Co.  shall  be  held  by  them  as 
collateral  security  for  the  payment  of  said  notes  to  be  given 
by  the  parties  of  the  first  part,  in  the  same  manner  and  with 
the  like  effect  as  if  such  collateral  securities  had  been  origi- 
nally deposited  to  secure  the  payment  of  the  latter  notes,  and 
upon  default  in  the  payment  of  such  notes  the  parties 
of  the  second  part  may  sell  such  securities  in  their  discretion, 
as  provided  in  said  paper  A  (the  contract  with  Finnegan  & 
Co.),  and  apply  the  proceeds  upon  such  notes." 

The  same  date,  Edward  N.  Dickerson,  assignee,  executed  a 
writing  expressing  a  release  by  him  to  Vose,  Livingston  & 
Co.,  of  aU  liability  under  the  contract  with  Joseph  Finnegan 
.&  Co.,  and  consented  and  agreed  that  contract  might  be 
retained  by  Vose,  Livingston  &  Co.,  as  security  for  the  notes 
to  be  given  by  the  Florida  Railroad  Company. 

1x^  pursuance  of  said  agreement,  release  ^iid  consent,  the 
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railroad  company  made  and  delivered  to  Vose,  Livingston  & 
Co.  thirty-three  promissory  notes,  dated  November  1, 1858, 
twenty-seven  thereof  payable  to  the  order  of  the  defendant, 
David  L.  Yulee,  twenty-six  of  them  being  for  $6,000  each, 
the  other  for  $3,458.93,  all  amounting  in  the  aggregate  to 
$133,458.93,  which  were  indorsed  by  the  said  Tnlee  at  the 
time  they  were  delivered  to  the  said  Vose,  Livingston  &  Co. 
The  said  railroad  company  also  deposited  with  Vose,  Living- 
ston &  Co.,  as  collateral  security  for  the  payment  of  the  notes, 
195  bonds  of  the  railroad  company  for  $1,000  each. 

Li  1860  the  firm  of  Vose,  Livingston  &  Co.  was  dissolved, 
and  the  interests  of  the  firm  were  transferred  to  the  plaintijff. 

On  or  about  the  13th  December,  1865,  the  plaintiff  com- 
menced an  action  against  defendant,  the  Florida  Bailroad 
Company,  in  the  Supreme  Court  of  this  State,  for  the  amounts 
due  on  said  notes,  and  the  sale  of  the  said  195  bonds. 

The  said  action  was  prosecuted  to  judgment,  the  bonds 
were  sold  by  the  sheriff  of  New  York,  and  after  applying  the 
proceeds,  less  costs  and  expenses,  there  remained  a  balance 
due  the  plaintiff,  February  1st,  1867,  of  $136,534.63. 

In  November,  1866,  the  trustees  of  the  internal  improve- 
ment ftmd  of  Florida  took  possession  of  and  sold  the  railroad 
and  property  of  the  railroad  company. 

The  property  was  struck  off  to  the  defendant,  Isaac  K. 
Boberts,  and  the  deed  on  the  sale  was  executed  to  ^^  Edward 
N.  Dickerson  and  his  associates." 

The  associates  of  Dickerson  were  the  other  defendants. 
The  court  found  as  conclusions  of  law,  among  others,  the 
following : 

"  That  neither  Edward  N.  Dickerson,  Marshall  O.  Roberts, 
Isaac  K.  Roberts  nor  David  *L.  Yulee  is  liable  to  Francis 
Vose  for  the  notes  of  the  original  Florida  Railroad  Company 
or  of  Joseph  Finnegan  &  Co." 

That  David  L,  Yulee  is  discharged  from  his  liability  to 
plaintiff  as  indorser  of  the  notes  of  the  Florida  Railroad 
Company  by  reason  of  the  sale  by  the  plaintiff  of  the  bonds 
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deposited  as  collateral  security  for  said  notes,  without  having 
given  the  notice  of  such  sale  required  by  contract. 

^^  That  the  complaint  must  be  dismissed  as  to  all  the  defend- 
ants, with  costs,  to  be  taxed." 

To  which  findings  and  conclusion  the  plaintiff  duly  excepted. 

Theran  R.  Strang  for  the  appellant.  The  cause  of  action 
against  defendants  is  perfect.  (  West  v.  Am.  Ex.  Bcmk^  44 
Barb.,  178, 179  ;  Code,  §§  149, 168 ;  Hey  v.  BowUa,  83  How. 
Pr.,  266.)  The  taking  possession  and  sale  of  the  railroad  by 
the  trustees  of  the  internal  improvement  fund  did  not  terminate 
the  then  existing,  or  create  a  new,  corporation.  (2  Bl.  Com., 
37 ;  2  Kent's  Com.,  267 ;  Dartmouth  College  v.  Woodward^ 
4  Wheat.,  518 ;  'Bank  of  Auguata  v.  Earle^  13  Peters,  595  ; 
Beehmcm  v.  Saratoga  and  Schenectady  R.  R.  Co.y  3  Paige,  45, 
75.)  Under  section  274  of  the  Code  the  plaintiff  is  entitled  to 
a  separate  judgment  against  Yulee.  (See  Armitage  v.  Pulverj 
87  N.  Y.,  494,  501 ;  JSarrington  \.  Higham,  15  Barb.,  524, 
528  ;  Pwme  v.  Ladue^  1  Hill,  116 ;  Eli  v.  KiUbum^  5  Den., 
514 ;  Brown  v.  Hill,  1  Denio,  400 ;  Ermn  v.  Satmdersj  1 
Cow.,  249 ;  Lea  v.  Am.  At.  and  Pa.  Canal  Co.,  3  Abb.  Pr. 
[N.  8.],  1 ;  see,  also,  Slee  v.  Bloom,  5  Johns.  Ch.,  367 ;  The 
Bank  of  Niagara  v,  Johnson,  8  Wend.,  645  ;  WiMe  v.  Jen- 
kins,  4  Paige,  481;  Russell  v.  MoLellan,  14  Pick.,  63; 
Revere  v.  The  Boston  Copper  Co.,  15  Pick.,  351 ;  The  Bos- 
ton Class  Manufactory  v.  Langdon,  etc.,  24  Pick.,  49;  2 
Kent's  Com.,  312,  etc.,  and  notes ;  4  Abb.  Di.  Law  of  Cor- 
poration, 290-296 ;  In  re  Rankin  and  PuUan  v.  Fla.  At. 
and  OuLf  Cent.  R.  R.  Co.,  Bankrupt  Reg.,  196, ,  197,  198, 
June,  1868.)  The  court  erred  in  allowing  evidence  contra- 
dicting the  legal  import  and  effect  of  the  indorsements  by 
Yulee  of  the  notes  of  Joseph  Finnegan  &  Co.  (See  authori- 
ties before  cited;  Paine  v.  Ladue,  1  Hill,  116;  Ely  v. 
EiUmm,  5  Denio,  514 ;  Brown  v.  Hill,  1  Denio,  400 ; 
Erwn  V.  Sofunders,  1  Cow.,  249.) 

Edwwrd  N.  Dickerson  for  the  respondents.  The  old  com- 
pany is  dead  by  the  seii^ure  and  sale  of  its  francliise.   {Mumrna 
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y.  Potomao  Oo.y  8  Peters,  ^5 ;  Comm,  v.  Cen.  Passage  Bail- 
vHxy^  52  Peim*  State,  506.)  The  dafence  that  the  indorsement 
by  Yulee  was  given  for  a  specific  purpose  and  not  to  create 
an  absolute  contract  of  liability  ,ia  good  under  the  Code. 
{J)e9paa*d  V.  WaHJbridgey  15  N.  Y.,  3.75 ;  James  v.  Johnson^  6 
Johns.  Ch.,  417 ;  Miller  y.  Henderson,^  10  Serg.  &  Bawle, 
S90.)  The  sale  of  the  bonds  without  notice  discharged  the 
indorsee.  {Mtvtkham  v.  Ja/udofij  41  K.  X.,  239 ;  Wheeler  v. 
JfebiMd^  16  id.,  395 ;  WHson  y.  LitOe,  2  id.,  443.) 

Ahdbbws,  J.  By  the  contract  made  between  Yose  &  Go. 
and  Finnegan  &  Co.,  for  the  sale  by  the  former  to  the  latter 
of  iron,  to  be  used  in  the  construction  of  the  Florida  railroad, 
the  contractors  agreed  to  deposit  with  Yose  ik  Co.  first  mort- 
'  gage  bonds  of  the  Florida  Bailroad  Company,  guaranteed  by 
the  internal  improvement  fund  of  the  State  of  Florida,  and 
also  Freeland  bonds  of  the  company,  as  security  for  the  pay- 
ment of  the  purchase-price  of  the  iron  to  be,  delivered  imder 
the  contract. 

The  payment  for  2,000  tons  of  the  iron  was  to  be  further 
secured  by  the  notes  of  the  contractors  indorsed  by  the  defend- 
ant Yulee. 

The  contract  contained  a  provision  that  if  the  notes  should 
not  be  paid  at  maturity,  the  holder  should  be  authorized  to 
sell  the  bonds  at  the  brokers'  board,  or  at  public  or  private 
sale,  on  giving  five  days  notice  to  Messrs.  Biggs  &  Co.  of 
Kew  York,  ^^  except  those  deposited  with  notes  indorsed  by 
D.  L.  Yulee,  the  defendant,  for  which  thirty  days  notice  to  J. 
T.  Souter,  New  York,  is  to  be  given  before  sale." 

By  the  contract  of  the  31st  October,  1858,  between  Yose 
&  Co.  and  the  Florida  Bailroad  Company,  the  notes  of 
the  company  indorsed  by  the  defendant  Yulee  were  to  be 
substituted  for  the  notes  of  Finnegan  &  Co.,  indorsed  by  him, 
then  held  by  Yose  &  Co.,  and  it  was  provided  that  the  securi- 
ties held  by  Yose  &  Co.  as  security  for  the  latter  notes  should 
remain  as  security  for  the  notes  to  be  substituted  therefor,  and 
that  upon  de&ult  in  their  payment  the  securities  might  be 
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sold  by  Yose  &  Co.  as  provided  in  the  contract  with  FinnegflQ 
<&  Co.,  and  the  proceeds  applied  upon  the  notes. 

The  latter  contract  was  assented  to  by  the  parties  repre- 
senting Finnegan  &  Co.,  and  it  in  substance  limited  the 
authority  to  sell  the  collateral  securities,  as  in  the  original 
contract. 

The  referee  found  that,  bonds  deposited  as  security  under 
the  contract  of  Finnegan  &  Co.  were  sold  by  Yose  &  Co. 
without  giving  the  notice  required  thereby,  and  that  by  such 
sale  without  notice  the  defendant  Yulee  was  discharged  from 
his  liability  as  indorser. 

Assuming  that  the  fact  found  by  the  referee  was  authorized 
by  the  evidence,  the  question  arises  whether  a  sale  by  a  cre- 
ditor of  securities  for  the  debt,  placed  in  his  hands  by  the 
principal  debtor,  in  violation  of  a  stipulation  for  a  particular  * 
notice  contained  in  the  contract  under  which  they  were 
pledged,  discharges  ^^  se  a  surety  who  is  liable  for  the  debt* 

The  defendant  Yulee  indorsed  the  notes  for  the  accommo- 
dation of  Finnegan  &  Co.,  and  was  a  surety  and  entitled  to 
the  protection  of  the  rules  of  law  applicable  to  that  relation. 
(Pitts  V.  Congdon^  2  Comst.,  352.) 

The  rule  is  well  settled  that  the  creditor  cannot,  without 
the  assent  of  the  surety,  by  any  agreement  with  the  principal, 
change  the  contract,  or  affect  the  remedies  of  the  surety 
against  the  principal  debtor,  without  discharging  the  surety. 

If  the  creditor  releases  the  principal  debtor,  the  surety  is 
discharged,  because  he  is  thereby  deprived  of  any  remedy 
over  in  case  of  the  payment  of  the  debt  by  him,  and  the  obli- 
gation of  the  surety  is  in  general  only  coextensive  with  that 
of  his  principal,  and  if  the  time  of  payment  is  extended 
he  is  discharged,  because  the  remedy  of  the  surety  thereby 
becomes  more  uncertain,  and  to  continue  his  liability  would 
be  to  hold  him  to  the  performance  of  a  contract  to  which  he 
has  not  assented.    (Theobald  on  Principal  and  Surety,  152.) 

Where  collateral  securities  are  held  by  the  creditor  for  the 
debt,  he  holds  them  in  trust  for  the  surety,  who  is  entitled  to 
their  benefit,  and  to  have  them  applied  in  extinguishment 
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pro  tarUo  of  hia  liability,  and  he  Ib  entitled  to  the  benefit  of 
any  stipnlationB  made  between  the  creditor  and  the  principal 
debtor,  designed  to  prevent  their  sacrifice.  And  in  case  of  the 
payment  of  the  debt  by  the  surety,  he  has  the  right  of  substi- 
tution, and  can  compel  the  creditor  to  assign  them  for  his 
indemnity. 

The  creditor  has  no  right  to  release  or  discharge  the  securi- 
ties, and  throw  upon  the  surety  the  burden  of  the  debt  which 
might  otherwise  have  been  paid  in  whole  or  in  part  out  of 
the  property  of  the  person  primarily  liable. 

The  decision  of  the  court  in  this  case  proceeded  upon  the 
ground  that  the  sale  of  the  bonds  by  Yose  &  Go.,  without  the 
notice  proyided  in  the  contract,  worked  an  absolute  discharge 
of  the  surety  irrespective  of  the  value  of  the  bonds,  and  ope- 
rated to  the  same  extent  upon  his  rights  as  if  the  contract 
upon  which  he  was  liable  had  been  changed  without  his  assent. 
We  do  not  think  that  this  position  can  be  maintained  upon 
principle  or  authority. 

When  the  contract  upon  which  the  surety  is  liable  has  been 

changed  by  an  extension  of  the  time  of  payment  without  his 

assent,  the  court  will  not  inquire  whether  actual  injury  has 

resulted  to  him.    That  inquiry  would  be  a  difiicult  one,  and 

in  many  cases  would  not  depend  upon  the  fact  of  the  solvency 

of  the  principal  at  the  time  when  the  original  contract 

matured. 
In  this  case  the  creditor  meddled  with  the  securities  in  a 

manner  contrary  to  his  stipulation,  and  he  should  be  held  to 

have  made  them  his  own  to  the  extent  of  discharging  the 

surety  to  an  amount  equal  to  their  value. 

The  act  of  the  creditor  did  not  change  the  contract  upon 

which  Yulee  was  surety,  and  the  rights  of  all  parties  will  be 

fully  protected  if  it  shall  be  held  that  the  debt  was  discharged 

to  the  extent  of  the  value  of  the  bonds  sold  in  contravention 

of  the  contract.     It  is  not  difKcult  to  measure  the  loss 

actually  sustained  by  the  conversion,  or  misapplication  by  the 

creditor  of  the  securities  in  his  hands.    It  would  be  contrary 

to  equity  to  discharge  the  surety  in  toto  in  consequence  of  a 
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release  by  the  creditor  of  a  security  without  reference  to  its 
value.  The  authorities  confirm  this  view  of  the  rights  and 
obligations  of  the  respective  parties.  (Story  Eq.  Jur.,  §  326; 
C  apd  V.  BuUer^  2  Sim.  &  Stu.,  467 ;  Law  v.  East  India  Oo.y 
4  Ves.,  833 ;  Payne  v.  Oom,  Bank  of  Natohez^  6  Smedes  & 
Mar.  24;  Neff's  Appeal,  9  W.  &  S.,  86.) 

We  are,  therefore,  of  opinion  that  the  surety  wtbB  discharged 
by  the  sale  of  the  bonds  in  this  case  to  the  extent  only  of 
their  value,  and  that  the  decision  cannot  be  supported  upon 
the  ground  upon  which  it  was  placed  by  the  court. 

It  is  ]!k>w  claimed  that  the  complaint  was  properly  dis- 
missed as  to  the  defendant  Yulee,  for  the  reason  that  the 
action  was  not  brought  to  enforce  his  liability  as  indorser,  and 
that  a  recovery  against  him  in  that  character  was  not  author- 
ized by  the  case  made  by  the  complaint,  and  was  not  within 
the  relief  demanded.  The  foundation  of  the  action  was  the 
debt  owing  to  Vose  &  Co.  For  this  debt  the  notes  of  the 
Florida  Eailroad  Company  had  been  given,  indorsed  by  the 
defendant  Yulee,  upon  which  judgment  has  been  reoot-ered 
against  the  corporation. 

The  complaint  alleges  the  making  and  indorsement  of  the 
notes,  and  generally  all  the  facts  essential  to  charge  the 
indorser. 

The  other  defendants  were  charged  in  the  complaint  with 
liability  for  the  debt,  upon  the  ground,  among  others,  that  they 
had  assumed  its  payment. 

Ko  special  relief  was  asked  against  the  defendant  Yulee ; 
btit  the  issue  as  to  his  liability  as  indorser  was  made,  tried 
and  decided,  and  no  question  of  misjoinder  of  parties  or  of 
causes  of  action  was  made  at  any  stage  of  the  litigation.  It 
is  now  too  late  for  the  defendant  Yulee  to  interpose  an 
objection  to  a  recovery  based  on  the  form  of  the  action  or  the 
failure  to  demand  specific  relief  against  him  as  indorser.  (Code, 
§  275 ;  Ma/rquat  v.  Ma/rquat^  12  N.  Y.,  386 ;  BdJcnap  v.  Sealey, 
14  id.,  143;  Oreaaon  Y.Ketdtas^  17  id.,  491.) 

The  judgment  in  favor  of  the  defendant  Yulee  is  also 
sought  to  be  supported  on  the  ground  that  the  referee  having 
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found  that  bonds  in  amount  nominallj  exceeding  his  liability 
as  indorser  were  deposited  as  security  for  the  debt,  and  that 
Yose  &  Co.  disposed  of  them  without  authority,  it  is  to  be 
presumed  in  support  of  the  judgment  that  they  were  of  value 
equal  to  their  face,  ^and  that  in  consequence,  upon  the  princi- 
ple already  adverted  to,  the  liability  of  the  indorser  was  extin- 
guished. Sonds  and  negotiable  instruments,  as  against  a 
wrong  doer,  who  has  converted  them,  will  in  the  absence  of 
specific  proof  be  presumed  to  be  worth  the  amount  secured 
by  them. 

But  the  referee  in  this  case  did  not  pass  upon  the  question 
of  the  value  of  the  bonds.  His  conclusion  is  not  based  upon 
the  fact  that  they  were  of  equivalent  value  to  the  debt,  but 
distinctly  upon  another  ground,  viz. :  that  the  sale  without 
notice  jper  se  discharged  the  indorser. 

The  fact  found  by  the  referee  affords,  in  the  absence  of 
other  evidence,  a  presumption  from  which  a  fact  not  found 
might  be  inferred,  but  the  fact  found  does  not  support 
the  judgment,  and  by  reference  to  the  evidence  it  is  clear 
that  the  referee  would  not  have  been  justified  in  finding  that 
the  value  of  the  bonds  was  equal  to  the  debt. 

It  would  be  unjust  to  sustain  the  judgment  on  a  ground 
not  suggested  or  passed  upon,  and  unsupported  by  the  proof. 
But  there  is  another  answer  to  this  claim.  The  stipu- 
lation requiring  thirty  days  notice  of  the  sale  applied  only  to 
bonds  held  by  Yose  &  Co.,  as  security  for  the  notes  of  Finne- 
gan  &  Co.,  at  the  time  when  the  contract  between  Yose  & 
Co.  and  the  Florida  Bailroad  Company  was  made. 

The  bonds  sold  by  Yose  &  Co.  were  deposited  with  them, 
after  the  contract  with  the  corporation  was  made,  and  were 
not  held  subject  to  the  stipidation  as  to  notice.  These  bonds 
were  sold  in  proceedings  against  the  Florida  Kailroad  Com- 
pany,  and  the  amount  for  which  they  W6re  sold  was  credited 
on  the  debt  for  which  the  defendant  Yulee  was  liable. 

It  does  not  distinctly  appear  what  securities  were  held  by 
Yose  &  Co.  when  the  stipulation  for  notice  was  made,  but 
the  evidence  authorizes  the  inference  that  securities  were  then 
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held  by  Yose  &  Oo.  under  the  contract  with  Finnegan 
&Co. 

The  judgment  dismissing  the  complaint  against  the  Florida 
Baiboad  Company  must  be  affirmed.  It  appears  from  the 
complaint  that  judgment  had  been  obtained  by  Yose  &  Co. 
upon  the  debt  against  the  corporation,  and  no  relief  is  asked, 
nor  do  the  facts  disclose  any  ground  for  relief  against  the 
company.  Whether  the  property  purchased  on  the  sale  by 
the  State  of  Florida,  of  the  franchise  and  assets  of  the  com- 
pany, remains  liable  for  the  debt  of  Yose  &  Co.,  can  be  pro- 
perly determined  when  they  shall  attempt  to  enforce  the  debt 
in  the  courts  of  the  State  where  the  property  is  located. 

The  judgment  should  be  reversed  as  to  the  defendant  Yulee 
and  affirmed  as  to  the  other  defendants. 

All  concur  except  Allbk  and  Oboysb,  J  J.,  not  voting* 

Judgment  accordingly. 


Henb?  D.  Bbooeican,  Respondent,  v.  BobeIlt  W.  Milbanx, 

impleaded,  etc..  Appellant. 

In  an  action  upon  a  promissoiy  note,  tried  by  the  court,  where  the 
defence  Is  one  not  available  as  against  a  bona  fide  holder,  in  which  posi- 
tion plaintiff  claims  to  stand,  after  the  receipt  of  all  the  evidence  as  to 
the  bonafidM  of  the  transfer  to  plaintiff,  and  an  announcement  upon  the 
part  of  the  defendant  that  he  has  no  more  to  offer  upon  that  subject,  if 
in  the  opinion  of  the  court  the  testimony  establishes  the  fiict  that 
plaintiff  is  a  bona  fide  holder^  it  is  not  bound  to  receive  the  evidence 
offered  to  sustain  the  defence,  and  the  decision  cannot  be  reviewed  by 
this  court,  although  enough  was  shown  to  have  required  the  submission 
of  the  question  thus  determined  to  a  Jury,  had  the  case  been  tried  by  a 
Jury.    (Scofidd  v.  EBmandm,  47  N.  T.,  818,  distinguished.) 

(Aigued  November  22, 1872 ;  decided  November  26, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  decision  of 
the  court  upon  trial  at  circuit,  without  a  jury. 
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This  action  was  brought  upon  a  promiasoiy  note  made  by 
defendants,  Graham,  Whitfield  and  Eobert  Milbank,  to  the 
order  of  defendant,  Bobert  W.  Milbank,  and  by  him  indorsed 
to  Frederick  Brookman,  by  whom  it  was  transferred,  before 
maturity,  to  plaintiff.  The  answer  of  defendant,  Robert  W. 
Milbank,  alleged  that  the  note  was  given  and  indorsed  by 
him  under  an  agreement  that  a  daim  of  the  indorsee  against 
the  makers,  to  arrange  which  the  note  was  given,  should  be 
assigned  to  him,  which  agreement  the  indorsee  had  failed  to 
fdlfill.  The  facts  pertinent  to  the  questions  decided  appear 
in  the  opinion.  The  court  directed  judgment  for  the  plain- 
tiff, which  was  entered  accordingly. 

Henvry  E.  Knox  for  the  appellant.  Delivery  of  a  check 
does  not  operate  as  payment  of  a  previous  debt.  {Bradford 
V.  Fox^  38  N.  T.,  289 ;  Kdty  v.  Second  Nat.  Bank  of  Erie, 
62  Barb.,  828 ;  Smith  v.  JUiUery  6  Abb.  Pr.  R  [N.  S.],  234 ; 
Tanner  v.  Bank  of  Fox  Lake^  23  How.  Pr.,  399 ;  Zovett  v. 
Oomwellj  6  "Wend.,  369 ;  Genin  v.  Tompkmsj  12  Barb.,  265.) 

Oeorffe  Q.  Beynolds  for  the  respondent. 

Peokhah,  J.  The  note  in  suit  was  dated  January  13th. 
1868,  for  $4,066,  at  one  year,  to  the  order  of  E.  W.  Milbank, 
and  made  by  Graham,  Milbank  &  Whitfield.  On  the  28th 
of  said  January,  as  the  plaintiff  testified,  the  note,  indorsed 
by  R.  W.  Milbank,  was  presented  and  delivered  to  the  plain- 
tiff by  his  brother,  then  the  holder  and  owner,  was  discounted 
by  him,  and  the  plaintiff's  check  for  the  amount  given  to  his 
brother.  On  the  first  of  February  following,  the  plaintifi's 
brother  returned  the  check  to  the  plaintiff,  delivered  it  to 
him  as  money  on  deposit,  and  took  a  receipt  from  him  for  the 
amount,  as  "  borrowed  money,  to  be  returned  on  demand." 
He  further  testified  that  he  paid  this  money,  with  five  per 
cent  interest,  but  a  few  days  prior  to  the  trial  of  this  cause, 
upon  demand  made  by  his  brother,  in  a  check  upon  the  bank, 
which  he  supposed  had  been  paid  by  the  bank  ;  that  although 
he  had  not  the  full  amount  of  the  check  in  the  bank  when  he 
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gave  the  first  check,  he  had  no  donbt  the  1»nk  would  have 
paid  it,  if  presented,  as  he  had  before  overdrawn  for  larger 
snms,  which  had  been  paid.  It  appeared  from  his  evidence 
that  he  was  a  man  of  large  means,  had  large  sums  on  deposit 
in  the  trust  company,  and  conld  have  met  this  check  at  any 
time;  that  his  firm,  of  which  he  was  the  substance,  had  been 
in  the  habit  of  receiving  money  from  his  brother  on  deposit, 
payable  on  demand,  at  a  reduced  rate  of  interest,  until 
demanded ;  that  he  took  this  note  in  good  fSedth,  never  heard 
of  any  pretended  defence,  and  there  was  no  understanding  of 
any  kind  contrary  to  his  statements  of  the  whole  transaction ; 
none  that  the  check  should  not  be  presented.  This  is  the 
substance  of  the  case.  Upon  this  evidence  the  defendant, 
B.  W.  Milbank,  proposed  to  prove  his  defence  btated  in  his 
answer.  The  judge  before  whom  the  cause  was  tried,  with- 
out a  jury,  then  inquired  of  the  defendant's  counsel  if  he  had 
any  further  evidence  as  to  the  plaintiff  being  a  iona  fide 
holder  of  the  note.  Upon  his  replying  in  the  negative,  the 
court  overruled  the  offer.    Exception. 

Was  the  plaintiff  a  Jxma  fide  holder}  If  the  fietcts  are  as 
stated — ^if  there  was  no  understanding  to  the  contrary — if 
the  whole  machinery  were  not  a  mere  form,  without  any 
intent  to  transfer  the  title,  then  the  plaintiff  was  a  honafide 
holder.  This  is  scarcely  denied;  but  it  is  insisted  that  the 
transaction,  as  presented,  was  very  suspicious,  and  that  a  juiy 
might  haVe  found  that  it  was  mere  formal  machinery,  and  no 
actual,  hona  fide  transfer,  and  hence  that  the  judge  should 
have  received  the  evidence,  although  he  might  be  authorized, 
in  his  final  consideration  of  the  case,  to  reject  it,  and  hold  the 
plaintiff  to  be  a  honafide  holder. 

It  may  be  admitted  that  the  evidence  presented  a  suspicious 
case ;  that  there  was  but  little  preponderance  either  way  upon 
the  question  of  the  hona  fides  of  the  transaction,  yet  that 
question  must  be  decided  by  the  judge  at  trial,  when  he  has 
no  jury,  and  usually  it  can  be  decided  much  more  wisely  by 
him  who  has  the  witnesses  before  him  than  by  an  appel- 
late court.      This  court  cannot  review  the  decision  of  the 
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judge  upon  the  question  of  the  credibility  of  this  testi- 
mony. 

Kor  do  I  think  the  judge  was  bound  to  receive  this  offered 
evidence,  when  he  was  of  opinion  that  the  testimony  showed 
the  plaintiff  to  be  a  bona  fide  holder,  even  though  we  should 
conclude  that  enough  was  shown  to  submit  that  question  to  a 
jury,  had  the  case  been  tried  before  a  jury. 

We  are  referred  to  the  case  of  Sahofidd  ▼.  Hernandez  (47 
N.  Y.,  813),  as  sustaining  a  contrary  position.  That  does  not 
go  to  the  extent  here  claimed.  Here  the  judge  was  properly 
called  upon  to  decide  the  question  of  fact  whether  the  testi- 
mony of  the  plaintiff  was  true,  to  pass  upon  this  question  of 
fact  and  its  effect.  The  defence,  too,  was  inquired  of  whether 
there  was  any  more  evidence  touching  the  Jxma  fides  of  the 
plaintiff's  holding.  The  answer  being  given  in  the  negative, 
the  whole  case  as  to  that  point  was  then  before  him,  and  its 
decision  was  properly  made  at  that  time. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Betsey  Amelia  Habt,  Bespondent,  v.  John  B.  Wandlb  et 
al.,  Elizabeth  Slocum,  Eespondents,  and  James  Malcolm, 
Appellant.. 

Although  a  case  contains  no  findings  of  fact  or  exceptions,  if  the  judg- 
ment helow  is  materially  modified  by  the  (General  Term  the  party 
injuriously  affected  by  the  modification  has  the  right,  upon  appeal  to  this 
court,  to  a  review  of  the  question  as  to  the  correctness  of  the  modifica- 
tion. 

Plaintiff  was  the  owner  of  a  mortgage  covering  a  farm  which  was  subse- 
quent to  the  execution  of  the  mortgage  sold  to  B. ;  B.  executed  a  mort- 
gage thereon  to  Q.  for  $1,200.  He  then  sold  seyenty-seyen  acres  thereof 
to  0.  He  conveyed  the  residue,  exciting  twenty  acres,  to  H.  S.,  sub- 
ject to  plaintiff's  mortgage  and  another,  both  of  which  H.  S.  agreed  to 
pay.  H.  S.  gave  back  a  mortgage  to  secure  $3,500  of  the  purchase-money, 
containing  a  proviso  that  no  part  of  the  sum  secured  should  become  due 
or  payable  until  aU  liens  and  incumbrances  not  assumed  by  the  mort- 
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gagor  ahould  be  paid  and  discharged  of  record.  The  twenty  acres 
excepted  were  upon  the  same  day  conveyed  by  B.  to  £.  S.  This  deed 
was  made  subject  to  the  same  mortgages  referred  to  in  the  deed  to  H.  8. 
Q.  foreclosed  ills  mortgage  by  action.  Plaintiff  was  not  made  a  party. 
Under  the  judgment  therein  the  portion  conveyed  to  H.  S.  was  sold, 
subject  to  all  incumbrances  prior  to  Q.*s  mortgage,  the  purchaser 
assigned  his  bid  to  M.,  who  received  the  sheriiTs  deed.  In  an  action  to 
foreclose  plaintiff's  mortgage,  M.  claimed  that  the  twenty  acres  sold  to 
E.  S.  should  be  sold  first,  upon  the  ground  that  Q.'s  mortgage  was  pro 
tartto  an  alienation  of  the  property ;  that  he,  as  purchaser,  acquired  the 
rights  of  the  mortgagee  and  that  the  conveyance  under  the  foreclosure 
of  that  mortgage  related  back  to  the  date  of  the  mortgage  and  was  to  be 
regarded  as  a  conveyance  prior  to  that  of  E.  S.  Beldt  that  in  the  absence 
of  proof  to  the  contrary,  it  must  be  presumed  that  the  sale  upon  the 
foreclosure  of  Q/s  mortgage  was  conducted  in  accordance  with  the  judg- 
ment directing  it,  and  that  such  judgment  directed  the  lands  conveyed 
to  H.  S.  to  be  first  sold ;  that  they  were,  in  equity,  liable  to  be  so  sold,  as 
H.  S.  had  in  his  hand  an  amount  of  the  purchase-money  sufficient  to 
pay  that  mortgage;  that  they  were  also  primarily  liable  for  the  pay- 
ment of  plaintiff  *s  mortgage,  and  when  they  were  sold,  subject  to  this 
incumbrance,  the  inference  is  they  were  sold  subject  to  the  entire  burden 
thereof;  and  that  therefore  the  judgment  herein  should  direct  that  such 
lands,  now  the  lands  of  M.,  be  first  sold. 

(Argued  IJovember  22,  1872 ;  decided  November  26, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  difltrict  modifying,  and  affirming 
as  modified,  a  judgment  in  favor  of  plaintiff  entered  upon 
decision  of  court  at  Special  Term. 

This  is  an  action  brought  to  foreclose  a  mortgage  of  $5,000, 
held  by  the  plaintiff,  Betsey  Amelia  Hart,  on  premises  in 
Bockland  county,  in  this  State. 

The  facts  are  as  follows :  ^^  The  defendants,  Wandle  and 
Westervelt,  were  the  former  owners  of  the  mortgaged  pre- 
mises, and  executed  the  mortgage  held  by  plaintiff.  In  1852 
they  sold  and  conveyed  to  John  N".  Billings.  In  August, 
1857,  Billings  made  a  second  mortgage  on  the  entire  farm,  to 
one  Quackenboss,  to  secure  about  $1,200.  In  April,  1858,  he 
mortgaged  201  acres  of  the  farm  to  the  president  of  the  Troy 
City  Bank  to  secure  $5,000.  In  April,  1859,  he  sold  the  por- 
tion not  covered  by  the  last  mentioned  mortgage  to  the  defend- 
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ant,  Coman.  In  November,  1859,  he  conveyed  the  remainder, 
except  twenty  acres,  to  the  defendant  Hiram  Slocnm,  subject 
to  the  payment  of  the  plaintiff's  mortgage  and  the  $5,000 
mortgage  to  the  Troy  City  Bank,  which  Slocum  assumed.  For 
a  portion  of  the  purchase-money  Slocum  executed  to  Billings 
a  mortgage  covering  the  land  conveyed,  conditioned  to 
pfty  $3,500  as  therein  expressed,  and  containing  this  clause : 
"  But  that  it  is  hereby  expressly  agreed  and  understood  that 
no  part  of  the  said  sum  or  interest  shall  become  due  or  pay- 
able until  all  liens  and  incumbrances  existing  on  said  premises 
or  any  part  thereof,  excepting"  the  two  mortgages,  i.  e.,  plain- 
tiff's, and  the  one  to  the  Troy  City  Bank,  "are  fully  paid, 
satisfied  and  the  mortgaged  premises  discharged  therefrom," 
which  said  liens  the  mortgagee  agreed  to  pay  and  discharge. 

On  the  same  day  Billings  conveyed  the  twenty  acres 
excepted  from  the  last  conveyance  to  Elizabeth  Slocum,  wife 
of  Hiram  Slocum,  subject  to  the  same  mortgages. 

In  1861,  Quackenboss  brought  an  action  to  foreclose  his 
mortgage.  Under  a  decree  in  that  action,  the  property  was 
sold  at  public  auction  to  one  John  Disbrow  for  about  $1,600. 
The  property  sold  was  all  that  part  of  the  farm  in  New  York 
State,  excepting  the  portion  sold  to  Coman  and  Mrs.  Slocum, 
viz.,  the  property  sold  to  Hiram  Slocum. 

Disbrow  assigned  his  bid  to  defendant,  Malcolm,  to  whom 
the  sheriff's  deed  was  executed  and  delivered  in  December, 
1861.  . 

It  appears  from  the  evidence  that  at  the  sheriff's  sale  the 
terms  of  sale  excluded  the  portions  of  the  property  conveyed 
to  Coman  and  Slocum,  and  stated  that  the  property  would  be 
sold,  subject  to  encumbrances,  prior  to  the  Quackenboss  mort- 
gage.    The  sheriff's  deed  followed  the  terms  of  sale. 

The  court  at  the  Special  Term  decided  that  the  land  of  the 
defendant  Malcolm  (formerly  Hiram  Slocum's)  must  be  first 
sold  to  pay  the  plaintiff's  principal,  interest  and  costs,  the 
costs  of  the  defendant  Sloat,  and  the  sum  of  $1,178.75  to  the 
defendant  Malcolm;  that  being  the  sum  applied  upon  the 
former  foreclosure  and  sale  to  the  payment  of  the  Quacken- 
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boss  mortgage  and  the  costs  of  f oreclosare,  and  that  if  a  fiofB- 
cient  sum  was  not  realized  upon  the  sale  of  Malcobn'a  pro- 
perty to  pay  these  varioas  amounts,  then  that  the  land  of  the 
defendant  Elizabeth  Slocnm  be  sold,  and  if  that  was  not  suffi- 
cient, then  the  land  of  the  defendant  Goman.  From  this 
decree  the  plaintiff,  and  defendants  Malcolm  and  Elizabeth 
Slocnm  appealed  to  the  General  Term. 

The  General  Term  affirmed  so  much  of  the  decree  of  the 
Special  Term  as  directed  the  land  of  the  defendant  Malcolm 
to  be  first  sold,  but  modified  the  rest  by  striking  from  it  sa 
much  of  it  as  directed  that  if  necessary  the  lands  of  Elizabeth 
Slocnm  and  Coman  be  sold  to  reimburse  Malcolm  to  the 
extent  of  $1,178.76,  and  also  charged  him  with  the  costs  of 
the  plaintiff  and  the  defendant,  Elizabeth  Slocnm,  upon  the 
appeals. 

F.  O,  Salmon  for  the  appellant.  Malcolm  is  entitled  to 
protection  as  against  Elizabeth  Slocnm  and  Ooman  to  the 
extent  of  f  1,178.75,  paid  to  satisfy  the  Quackenboss  mort- 
gage. {BuUer  v.  VeHsj  4A  Barb.,  166 ;  Hclden  v.  Hackett^ 
12  Abb.,  473 ;  Kellogg  v.  Band^  11  Penn.,  59 ;  La  Farge  F. 
Ins.  Co.  V.  Bdl,  22  Barb.,  67;  White  v.  Fhans,  47  id.,  179; 
Smith  V.  Gardiner^  42  id,,  866,  per  Danislb,  J. ;  Butler  v. 
VeiUy  supra;  De  Blaven  v.  LundeUj  31  Penn.,  124,  per 
Thompson,  J.)  Plaintiff's  mortgage  does  not  affect  Malcolm's 
position.    {Russell  v.  Fistor^  7  N.  T.,  176.) 

C,  Frost  for  the  respondents.  The  Quackenboss  mortgage 
was  not  an  alienation  of  the  title.  (3  Robertson,  201 ;  Stodr 
dard  v.  Harty  23  N.  T.,  560 ;  Kellogg  v.  Smith,  26  id.,  18.) 
Appellant's  deed  relates  back  only  to  the  time  when  he 
became  entitled  to  a  conveyance.  {Pierce  v.  HaUj  41  Barb., 
146 ;  McLaren  v.  T?ie  HaHford  Fire  Ins.  Co.,  1  Seld.,  151 ; 
Gates  V.  Smnih,  4  Edw.  Cb.  R.,  702.)  The  fa^t  that  Disbrow 
purchased  with  full  knowledge  of  all  the  drcumstances  is 
material  in  determining  the  equities  of  the  parties.  {QUI  v. 
Zyw,  1  J.  Oh.,  447.) 
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Gbotbb,  J.  The  oaee  contains  no  findings  of  fact  by  the 
Special  Term,  and  no  exceptions  to  any  legal  conclusions.  It 
shows  that  by  the  stipulation'  of  the  parties  the  testimony  was 
taken  by  a  referee  and  reported  to  the  court.  Objections  were 
taken  before  the  referee  to  some  of  the  testimony,  bat  whether 
these  were  renewed  before  the  court  or  any  ruliqg  thereon 
made,  does  not  appear.  Had  the  judgment  of  the  Special 
Term  been  affirmed  by  the  General  Term,  no  question  would 
have-  been  raised  for  review  by  this  court,  as  there  was  no 
exception  taken  to  any  ruling  of  the  former.  {Stratton  v. 
Comfidd^  .2  Xeyes,  55.)  But  the  judgment  of  the  Special 
Term  was  modified  adversely  to  the  appellant  by  the  General 
Term,  and  affirmed  as  so  modified.  To  this  modification  the 
appellant  has  had  no  opportunity  to  except,  and  its  correctness 
may  therefore  be  reviewed  upon  this  appeal.  Ey  that  modi- 
fication the  lands  of  the  respondent,  Hrs.  Slocum,  were 
relieved  from  liability  to  pay  the  appellant  that  portion  of  the 
purchase-money  paid  by  him  upon  the  purchase  made  at  the 
foreclosure  sale  upon  the  Qnackenboss  mortgage,  which  was 
applied  to  its  payment.  The  question  is  whetilier  her  lands, 
from  the  &cts  appearing  in  the  case,  were  shown  to  have  been 
subject  to  this  liability.  This  question  does  not  concern  the 
plaintiff,  as  her  mortgage  covered  all  the  lands  of  Mrs.  Slocum 
and  the  appellant,  together  with  seventynBeven  acres  conveyed 
by  Billings  to  Ooman.  Billings,  while  the  owner  of  all  the 
land  subject  to  the  plaintiff's  mortgage,  first  gave  the  mort- 
gage to  Quackenboss.  He  next  gave  a  mortgage  to  the  Troy 
City  Bank,  upon  all  the  land  except  seventy-seven  acres,  which 
he  afterward  conveyed  to  Goman.  After  the  conveyance  to 
Goman  he  conveyed  twenty  acres  to  Mrs.  Slocum,  subject  to  the 
mortgage  of  the  plaintiff  and  the  Troy  City  Bank.  Upon  the 
same  day  he  conveyed  the  residue  of  the  land  to  Hiram  Slo- 
cum, subject  to  the  same  mortgages  which  Slocum  covenanted 
to  pay,  which  covenant  was  inserted  in  the  deed  to  him. 
This  made  this  land,  as  to  Mrs.  Slocum  and  Goman,  first  liable 
for  the  payment  of  the  plaintiff's  mortgage  and  that  of  the 
Troy  Gity  Bank,  and  this  liability  extended  to  his  grantees. 
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{EitsseU  V.  Pw^,  7  N.  T.,  171.)  But  this  did  not  affect  the 
liability  of  the  land  for  the  payment  of  the  Quackenboss  mort- 
gage as  to  this  land  of  Mrs.  Slocum,  continued  equally  liable  with 
that  conveyed  to  Mr.  Slocum,  both  being  liable  prior  to  that  of 
Coman,  as  his  conveyance  was  prior  to  theirs.  Hiram  Slo- 
cum,  upon  the  conveyance  by  Billings  to  him,  gave  Billings 
a  mortgage  upon  the  land  for  $3,500,  containing  the  following 
clause :  ^^  But  that  it  is  hereby  expressly  agreed  and  understood 
that  no  part  of  the  said  sum  or  inta*est  shall  become  due  or 
payable  until  all  liens  and  incumbrances  existing  on  said  pre- 
mises or  any  part  thereof,  excepting  two  mortgages  amount- 
ing to  $10,000,  on  which  there  is  that  amount  due,  held  by 
Smith,  of  Nyack"  (plaintiflPs  mortgage  meaning),  '*  and  of  the 
same  amount,  viz.,  $5,000,  held  by  the  Troy  Oity  Bank,  are 
fully  paid  and  satisfied  and  the  said  premises  discharged  there- 
from, which  said  liens  and  incumbrances  the  said  party  of  the 
second  part  hereby  agrees  to  fully  pay,  satisfy  and  discharge," 
and  which  mortgage  shows  that  it  was  given  for  a  part  of  the 
purchase-money  of  the  land.  It  thus  appeared  that  Slocum 
retained  in  his  hands  an  amount  of  the  purchase-money  more 
than  sufficient  to  pay  the  Quackenboss  mortgage.  Under  this 
state  of  facts,  payment  by  Slocum  of  the  latter  mortgage  or  its 
collection  out  of  his  land  would  have  given  him  no  right  of 
contribution  from  the  lands  conveyed  to  Mrs.  Slocum.  It  thus 
appears  that,  as  to  the  latter,  the  land  conveyed  to  Hiram  Slo- 
cum was  the  primary  fund  for  the  payment  of  the  plaintiff's 
and  Quackenboss'  mortgages.  This  was  so  held  by  both  the 
Special  and  General  Term,  but  the  former  held  that  the 
appellant  acquired  by  his  purchase  at  the  foreclosure  upon  the 
Quackenboss  mortgage  the  equity  of  the  mortgagee,  to  be 
regarded  as  grantee  of  Billings,  the  mortgagor  pro  tantOy  as  of 
the  date  of  his  mortgage,  and  entitled  to  enforce  such  right 
against  the  lands  of  Mrs.  Slocum  for  the  amount  paid  upon 
the  mortgage.  For  the  purpose  of  determining  the  equity 
between  the  respective  owners  of  parcels  of  land  subject  to  an 
encumbrance  upon  all,  a  mortgage  is  to  be  regarded  as  an 
alienation,  jpr{7  tarUOy  at  the  time  of  its  date.    {KeUogg  v. 
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J3randj  11  Paige,  60 ;  Za  Farge  Fire  Ins.  Co.  v.  BeU,  22 
Barb.,  67.)  The  purchaser  at  a  foreclosure  sale  acqubes  the 
title  whidi  the  mortgagee  had  at  the  date  of  the  mortgage. 
(J)e  Hwoen  v.  LandM^  81  Penn.,  120 ;  White  v.  JShanSj  47 
Barb.,  180.)  In  addition  to  this,  he  acquires  all  the  rights 
of  the  mortgagee  given  by  the  mortgage  in  respect  to  the 
land.  We  have  seen  that  the  mortgagee  acquires,  jpr&  tantOj 
the  equity  of  a  grantee,  as  of  the  date  of  his  mortgage.  It 
follows  that  a  purchaser  at  a  foreclosure  sale  acquires  the 
same  right.  The  payment  of  the  mortgage  given  to  the  Troy 
City  Bank  by  Mrs.  Slocnm  cannot  affect  this  equity,  as  that 
mortgage  was  given  by  Billings  subsequent  to  the  Quacken- 
boss  mortgage,  and  conld  not  affect  his  rights  as  mortgagee. 
From  these  facts,  the  Special  Term  were  clearly  right  in  hold- 
ing that  in  case  the  lands  conveyed  to  Hiram  Slocum  did  not 
upon  sale  produce  a  sum  sufficient  to  pay  the  sum  due  upon 
the  plaintiff's  mortgage  and  the  costs,  and  to  the  appellant  the 
sum  paid  by  him  upon  his  purchase  of  these  lands  which  was 
applied  to  the  payment  of  the  Quackenboss  mortgage,  the 
lands  conveyed  to  Mrs.  Slocum  should  be  next  sold,  and  from 
the  proceeds  the  above  payment  should  be  made.  But  evi- 
dence was  given  that  the  premises  were  sold  pursuant  to  writ^ 
ten  terms,  by  which  it  appears  that  they  were  sold  subject  to  all 
incumbrances  previous  to  the  plaintiff's  (Quackenboss')  mort- 
gage, and  the  deed  given  by  the  sheriff  to  the  appellant  recites 
that  the  premises  were  subject  to  the  incumbrances  prior  to 
Quackenboss'  mortgage.  The  plaintiff  in  this  action,  not 
being  a  party  to  that  foreclosure  suit,  the  pi^emises  sold  would 
have  continued  subject  to  her  incumbrance  in  the  absence  of 
the  terms  of  sale  or  the  recital  in  the  deed.  There  was  no 
proof  of  any  incumbrance  prior  to  the  Quackenboss  mortgage 
other  than  the  mortgage  of  the  plaintiff.  The  sheriff,  in  the 
absence  of  proof  to  the  contrary,  must  be  presumed  to  have 
conducted  the  sale  in  accordance  with  the  judgment  directing 
it.  Upon  this  presumption,  the  lands  conveyed  to  Hiram  Slo- 
cum were  directed  to  be  first  sold  to  satisfy  the  Quackenboss 
mortgage.    We  have  seen  that  they  were  in  equity  liable  for 
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this  purpose  prior  to  the  lands  of  Mrs.  Slocnm,  for  the  rea- 
son that  he  bad  in  his  hands  an  amount  of  the  purchase-money 
sufficient  for  this  purpose.  But  tliey  were  also  primarily  lia- 
ble for  the  payment  of  the  plaintiff's  mortgage.  When  they 
were  adjudged  to  be  sold  subject  to  this  encumbrance,  the 
inference  is  reasonable  that  they  were  to  be  sold  subject  to  the 
entire  burden  in  that  respect  then  resting  upon  them.  Of 
this  Quackenboss  had  no  cause  of  complaint,  because  i^  when 
so  sold,  enough  was  not  produced  to  satisfy  his  mortgage,  the 
land  of  Mrs.  Slocum  was  to  be  sold  for  that  purpose.  In  this 
view,  the  terms  of  sale  and  the  recital  in  the  deed  were  appro- 
priate. In  any  other,  they  were  entirely  useless.  This  must 
have  been  the  conclusion  of  the  General  Term  upon  which 
the  modification  of  the  judgment  of  the  Special  Term  was 
based.  There  was  some  other  testimony  given  bearing  upon 
this  question.  As  to  its  competency  (no  exception  having  been 
taken)  or  force,  I  shall  not  inquire ;  upon  the  ground  that  the 
land  was  so  sold  upon  the  Quackenboss  foreclosure. 

The  judgment  of  the  General  Term  ahould  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


Isaac  0.  Ooden  et  al.,  Eespondents,  v.  Thb  East  Eivbb 

Insubakoe  GoMPAKY,  Appellant. 

Where  a  specific  parcel  of  property  is  insured  by  a  policy  containing  the 
usual  clause  providing  for  an  apportionment  of  the  loss  in  case  of  other 
insurance,  and  the  same  property  is  covered  by  another  policy,  which 
also  includes  other  parcels,  aU  insured  together  for  an  entire  sum, 
tliis  constitutes  other  insurance  within  the  meaning  of  such  clause. 
{Eaward  Ins,  Go.  v.  Scribner,  5  Hill,  298),  overruled. 

In  case  of  total  loss  of  all  the  property  covered  by  the  latter  policy,  the 
sum  insured  thereby  is  to  be  distributed  among  the  s^eral  patcds  in  the 
proportion  which  such  sum  bears  to  the  total  value  of  aU  Uie  parcels,  and 
the  portion  aUotted  to  the  parcel  specificaUy  insured  is  to  be  considered 
the  amount  of  additional  insurance. 

If  such  portion,  together  with  the  amount  of  the  specific  policy,  is  leas 
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than  the  value  of  the  parcel,  there  l)eing  no  over  incnirance,  there  is  no 
occasion  for  any  apportionment 

(Argcted  November  31, 1872 ;  decided  December  8, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment  in 
fevor  of  plaintiflfs,  entered  upon  a  verdict. 

The  action  was  brought  upon  a  policy  of  insurance  issued 
by  defendant  to  plaintiffs  for  $3,000  on  plaintiffs'  stock  in 
trade,  ^^  contained  in  the  three-story  brick  building  known  as 
No.  392  Washington  street,  in  the  city  of  New  York."  Other 
insurance  was  permitted  without  notice  until  required. 

The  policy  contained  a  provision  that  "  in  case  of  loss  the 
insured  ^hall  not  recover  on  this  policy  any  greater  propor- 
tion of  the  loss  or  damage  sustained  to  the  subject  insured 
than  the  amount  hereby  insured  shall  bear  to  the  whole 
amount  insured  on  the  said  property." 

The  plaintiffs,  at  the  time  of  the  fire,  held  fourteen  other 
policies,  issued  by  various  companies,  to  the  amount  of  $47,600, 
covering  said  property  in  No.  392  Washington  street  and  a 
large  amount  of  other  property  owned  by  plaintiffs.  On  the 
30th  November,  1864,  all  the  property  insured  and  covered 
by  said  fifteen  policies  was  destroyed  by  fire.  The  value  of 
the  entire  property  so  destroyed  was  $88,788.83,  The  value  of 
the  property  covered  by  defendant's  policy  was  $16,305.89. 

The  court  upon  trial  directed  a  verdict  in  &vor  of  plaintiffs 
for  the  full  amount  of  the  policy  and  interest,  which  was  ren- 
dered accordingly.  J 

Charles  Tracy  for  the  appellant.  The  clause  of  the  policy 
limiting  defendant's  liability  is  a  part  of  the  contract  of  insu- 
rance, and  absolutely  limits  plaintiffs'  right  of  recovery. 
{Blake  v.  EDch.  Mut.  Ins.  Co.  78  Mass.,  265,  270, 272  [A.  D. 
1868];  Luca^^.  Jefferson  Ins.  Co.^  6  Oow.,  635;  Howard 
Ins.  Co.  V.  SorUbner^  6  Hill,  298 ;  Phil,  on  Ins.,  No.  366,  chap. 
8,  §  15;  Haley  v.  Dorchester  Mttt.  Ins.  Co.y  12  Gray,  545; 
Lyoomvng^  etc.^  Co.  v.  SUtcJdom/my  8  Grant's  Oases,  207; 
Mut.  Safety  Co.  v.  Hone^  Re(}r^  2  N.  Y.,  285.) 
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WHUam  F.  SKepard^  for  the  respondents.  This  is  not  a 
case  of  double  insurance,  and  does  not  call  for  an  application 
of  the  ]pTo  Tdta  clause.  (/£tna  Fire  Ins,  Go.  v.  Tyler^  16 
Wend.,  385,  896 ;  CoVumbian  Ins,  Go.  v.  Lynck^  11  Johns,, 
233,  238 ;  Rob^U  v.  Trader^  Ins.  Go.,  17  Wend.,  631 ;  MiO. 
Safety  Ins.  Go.  v.  Soney  2  N.  Y.,  235 ;  Soward  Ins.  Go.  v. 
ScribneTy  5  HiU,  298.)  If  this  is  a  case  of  additional  or  double 
insurance,  the  amount  is  to  be  ascertained  hj  apportioning 
the  whole  insurance  among  the  different  parcels  insured,  in 
proportion  to  their  value.  (2  Phil,  on  Ins.,  66,  No.  1263,  a; 
Blake  V.  jEw?A.  Mut.  Ins.  Go.y  12  Gray ;  78  Mass.,  265 ;  Haley 
V.  Dorchester  Ins.  Go.y  1  Allen,  636-538.) 

.  Kapallo,  J.  The  clause,  now  usual  in  policies  of  insurance, 
which  provides  for  an  apportionment  of  the  loss  in  case  of  other 
insurance  on  the  property,  is  a  part  of  the  contract,  and  must 
receive  a  reasonable  construction.  We  have  no  right  to  engraft 
upon  it  the  rul^s  governing  suits  for  contribution  among 
insurers,  nor  to  restrict  its  operation  to  cases  where  such  suits 
could  be  maintained,  but  must  look  at  the  language  of  the 
clause  itself  and  construe  it  as  we  would  any  other  stipulation 
between  the  insurer  and  the  insured. 

We  cannot  adopt  the  view  taken  of  this  clause  in  the  ease 
of  Howa/rd  Ins.  Go.  v.  Scribner  (6  Hill,  298),  where  it  wai 
held  (in  analogy  to  the  rule  in  actions  for  contribution)  that 
where  a  specific  parcel  of  property  is  insured  by  one  l)olicy, 
and  the  same  property  is  covered  by  another  policy,  which 
also  includes  other  property,  the  latter  policy  is  to  be  thrown 
wholly  out  of  view,  and  does  not  constitute  other  insurance 
within  the  meaning  of  the  clause.  Neither  can  we  agree  to 
the  doctrine  contended  for  by  the  counsel  for  the  appellant, 
that  the  whole  sum  insured  by  the  more  comprehensive  policy 
is  to  be  considered  as  so  much  additional  insurance  upon  the 
parcel  separately  insured. 

Where  several  parcels  of  property  are  insured  together  for 
an  entire  sum,  it  is  impossible  to  say  as  to  either  of  the  parcels 
that  there  is  np  insurance  upon  it.    Neither  is  it  reasonable 
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to  assiime  that  any  of  the  parcels  is  insured  for  more  than  its 
valne  where  the  whole  sum  insured  is  less  than  the  aggregate 
yalne  of  all  the  parcels  covered  by  the  policy*  The  diihcnlty 
lies  in  determining  what  part  of  the  whole  sum  insured  is  to 
be  deemed  applicable  to  either  parcel  where  the  policy  itself 
makes  no  separatipn. 

If  the  entire  property  is  destroyed,  as  in  this  case,  the  rule 
laid  down  in  3  Phillips  on  Insurance  (p.  66,  No.  1263,  a)  and 
in  JBlake  v.  .Exfoh.  Mut.  Lis.  Co,  (12  Gray,  265)  carries  out 
the  intent  of  the  clause  and  works  entire  equity  between  the 
insurers  and  the  insured,  as  well  as  between  the  several 
insurers.  That  rule  is,  in  substance,  that  for  the  purpose  of 
apportioning  the  loss  in  case  of  over  insurance,  where  several 
parcels  are  insured  together  by  one  policy  for  an  entire  sum, 
and  one  of  the  parcels  is  insured  separately  by  another  policy, 
the  sum  insured  by  the  first  mentioned  policy  is  to  be  distri- 
buted among  the  several  parcels  in  the  proportion  which  the 
sum  insured  by  that  policy  bears  to  the  total  value  of  all* the 
parcels.  Thus  in  round  numbers  the  sum  insured  in  this  case 
by  ih^poUoiss^  other  than  the  defendant's,  on  the  property,  as 
an  entirety,  was  $47,000.  The  total  value  of  the  property 
covered  by  these  policies  was  $88,000.  In  case  of  a  total 
loss,  each  parcel  should  be  deemed  insured  thereby  for  |^  of 
its  value.  The  parcel  separately  insured  by  the  defendant 
was  worth  $16,000,  and  was  insured  by  the  defendant  for 
$8,000,  which  was  equal  to  -^  of  its  value.  It  is  manifest 
that  there  was  no  over  insurance,  and  that  consequtotly  there 
is  no  occasion  for  any  apportionment. 

Whether  this  would  be  the  proper  rule  in  case  the  $16,000 
parcel  alone  had  been  destroyed  or  damaged,  it  is  not  now 
'  necessary  to  determine.  In  that  event,  if  the  defendant's  policy 
had  not  existed,  the  whole  loss  would  have  been  recoverable 
under  the  $47,000  insurance.  It  may  be  that  the  rule  for 
ascertaining  the  amount  of  insurance  upon  any  particular 
parcel  where  insurances  are  commingled,  as  in  this  case,  is 
dependent  upon  the  extent  of  the  loss,  and  that  whatever 
could  be  recovered  upon  the  more  comprehensive  policy  with- 
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out  regard  to  the  other  is  the  amonnt  to  be  deemed  insared 
liierebj  on  the  part  injured  in  case  of  a  partial  loss,  and  that 
on  that  basis  an  over  insurance  to  the  extent  of  tlie  separate 
policy  might  be  established.  By  insuring  several  parcels  of 
property  for  an  entire  sum  the  insured  obtains  the  advantage, 
and  the  insurer  subjects  himself  to  the  liability  of  having  so 
much  of  the  total  sum  insured  as  may  be  necessary  to  com- 
pensate for  damage  to  any  part  of  the  property  applied  to 
that  part,  though  the  sum  named  in  the  policy  would  have 
been  insufficient  to  cover  the  loss  if  the  whole  had  been 
destroyed.  Thus  it  is  left  to  the  result,  in  case  of  a  pailial 
loss,  to  determine  what  sum  is  insured  upon  any  particular 
parcel,  the  only  limit  being  its  value.  On  the  other  hand,  it 
would  be  desirable  to  adopt  a  general  rule  applicable  to  all 
contingencies.  We  refrain  from  expressing  an  opinion  now 
upon  the  several  phases  which  might  be  developed  under  an 
hiBurance  of  this  character  in  case  of  partial  loss,  confining 
our  adjudication  to  the  case  before  us,  which  was  that  of  a 
total  loss  of  the  whole  subject  insured  by  all  the  policies. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
\      Judgment  affirmed. 


116  5w      Wabbbn  Hbight,  Plaintiff  in  Error,  v.  The  People  of  the 


V     ^       392  State  of  New  Yojxk.  Defendants  in  Error. 

78  AD^327 

Where  a  general  objection  to  proof  offered  is  sustained,  error  wiU  not  lie 
if  any  true  ground  of  objection  exists.  But  if  the  proof  is  objectionable 
simply  upon  a  ground  which  might  be  obviated,  if  specified,  and  sach 
objection  is  not  made,  but  is  purposely  suppressed,  while  others  not  * 
tenable  are  stated,  the  former  wiU  be  deemed  to  have  been  waived  and 
cannot  be  urged  to  sustain  the  ruling  upon  appeal.  (Folgeb  and 
Rapallo,  JJ.,  dissenting.) 
Defendants'  counsel  offered  proof  that  two  of  the  witnesses  for  the  prose- 
cution had  made  statements  in  conflict  with  their  testimony  upon  a 
material  point.  This  was  objected  to  by  the  counsel  for  the  prosecution 
'*  as  improper,  immaterial  and  hearsay."  No  objection  was  made  that 
the  attention  of  the  witnesses  had  not  been  called  to  the  conversation. 
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The  evidence  was  ezclodedf^Baldj  error.    (FoLasB  and  lUPAiiLO,  JJ.^ 
dissenting.) 

(Argued  Kovember  80,  1872;;  decided  December  8,  1872.) 

Ebbob  to  the  General  Term  of  the  Supreme  Court  in  the 
third  judicial  department,  to  review  a  judgment  of  that  court 
affirming  a  judgment  of  the  Court  of  Sessions  in  and  for  the 
county  of  Saratoga,  entered  upon  a  conviction  of  plaintiff  in 
error  of  the  crime  of  assault  with  intent  to  commit  a  rape. 

The  facts  pertaining  to  the  question  decided,  suflSciently 
appear  in  the  opinion. 

tT,  P.  Butler  for  the  plaintiff  in  error.  The  offer  of  proof 
as  to  statements  of  Van  Order  and  wife,  made  out  of  court 
and  inconsistent  with  their  testimony  in  court,  was  proper  and 
material  to  impeach  the  witnesses,  and  should  not  have  been 
excluded.  (2  Brod.  &  Bing.,  300 ;  6  English  Common  Law, 
180 ;  2  Kussell  on  Crimes,  930 ;  1  Am.  Crim.  Law,  §  817.) 

Sarrmd  Hand  for  the  defendants  in  error.  The  question 
to  Amos  Davis  and  the  offer  as  to  staten^ents  made  by  Mr. 
and  Mrs.  Van  Order  were  properly  excluded.  {Pendle- 
ton V.  Mnpire  Stone  DreeHng  Co.j  19  N.  T.,  13 ;  Hoek- 
well  V.  Brownj  86  id.,  210;  Lee  v.  Cfhadseyy  8  Keyes, 
325 ;  CwrpenUr  v.  Ward,  30  N.  T.,  243 ;  Plato  v.  Rey- 
nolds,  27  id.,  686  ;  Sanchez  v.  People^  4  Parker,  556 ;  WiUa 
dk  Cofdey  v.  People^  8  id.,  500 ;  Nation  v.  People^  6  id.,  258 ; 
Hdmes  v,  Anderson^  18  Barb.,  420 ;  EUon  v.  Zarkins,  6 
Carr  &  Payne,  885 ;  Turnpike  R,  Co.  v.  Loomis^  82  N.  Y., 
127 ;  Ward  v.  People^  8  Hill,  895.)  The  objection  by  defend- 
ants' counsel  to  impeaching  evidence  offered  by  the  people 
was  properly  overruled.  {Nolton  v.  MoaeSy  8  Barb.,  31,  32 ; 
Oreen  v.  Brown^  8  id,,  120.) 

Pjsokham,  J.  The  questions  sought  to  be  raised  by  the 
prisoner's  counsel  are  so  inartificially  presented  in  the  bill  of 
exceptions,  that  but  very  few  can  be  reviewed. 

The  question,  put  to  and  answered  by  the  prosecutrix,  if 
'^  the  fainting  spell  she  had  after  she  returned  home  was  the 
result  of"  tlie  occurrence  she  had  stated  of  the  alleged  assault, 
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is  one  of  the  points  not  presented.  The  objection  to  the 
question  was  general^  stating  no  grounds.  -How  oould  the 
witness  know  the  cause  of  the  &inting  fit  ?  She  might  state 
the  facts,  but  she  could  not  give  a  medical  opinion. 

But  the  offer  of  proof  by  the  witness,  Davis,  that  Mr.  and 
Mrs.  Yan  Order  stated  to  him  that  the  abrasure  on  the  side 
of  Mrs.  Howland,  the  prosecutrix,  had  the  appearance  of 
having  been  caused  by  her  fingers,  I  think  was  improperly 
rejected.  This  proof  was  material,  as  it  tended  strongly  to 
contradict  the  account  given  by  them  of  the  appearance  of 
her  side.  They  had  both  testified  as  to  those  injuries  as  they 
appeared  the  next  morning  after  the  alleged  assault.  They 
testified  that  ^Hhere  were  pieces  taken  out,  and  chunks  taken 
out ;  the  skin  was  off ;  there  was  five  or  six  places."  Mrs.  Yan 
Order  afterward  said  she  would  swear  there  were  more  than 
six  places.  Mr.  Yan  Order's  testimony  was  to  the  same  effect 
He  said  there  '^  were  gouges  on  the  side,  the  same  as  though 
It  was  gouged  right  out;"  were  "some  four  or  five  places. 

She  testified  that  she  never  told  Seymour  Miller  that  it 
looked  as  if  she  had  scratched  it  with  her  own  fingers ;  and 
then  that  she  never  said  so.  Yan  Order  said  that  he  did  not 
tell  anything  about  the  wound  that  he  knew  of.  The  testi- 
mony offered  was  objected  to  as  "  improper,  immaterial  and 
hearsay."  There  was  no  objection  that  the  attention  of  the 
witnesses,  Yan  Order  and  wife,  had  not  been  first  called  to 
this  conversation ;  that  no  foundation  had  been  laid  for  the 
contradiction.  This  was  plainly,  and,  it  would  rather  seem, 
purposely,  evaded.  The  purpose  of  the  evidence  was  very 
evident.  If  there  could  otherwise  be  any  doubt,  the  pre- 
ceding evidence  showed  the  object.  With  a  clear  know- 
ledge of  the  object,  the  counsel  states  every  objection  to  the 
evidence  except  the  true  one.  In  such  case,  I  think,  he  can- 
not avail  himself  of  the  true  objection ;  especially  in  a  case 
where,  as  here,  if  the  true  objection  had  been  stated,  it  oould 
easily  have  been  obviated. 

Groundless  objections  are  more  prejudicial  to  the  objector's 
rights  than  none,  as  they  tend  to  mislead. 
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It  was  a  mere  formal  matter  to  recall  the  witness  and  put 
the  question  to  'her,  if  she  had  told  this  witneM  so.  They 
had  already  stated  they  had  never  said  so.  This  objection 
the  people  might  waive.  They  as  effectually  waived  it,  by 
putting  forward  other  objections  and  suppressing  this,  as  if 
they  had  expressly  waived  it.  The  testimony  offered,  that 
the  prisoner  met  and  conversed  with  Brisbin  the  next  day 
after  the  occurrence,  in  regard  to  it,  was  admissible  simply  to 
identify  the  time.  The  conversation  itself  was  not  required. 
Sut  the  objection  was  general,  stating  no  grounds.  In  such 
case,  where  the  decision  is  with  the  objector,  the  objection  is 
sufficiently  stated,  and  error  does  not  lie  for  rejecting  the 
evidence,  as  the  opposite  counsel  has  a  right  to  have  the 
objections  stated.  If  he  does  not  call  for  them  he  is  not 
misled,  and  maj  be  supposed  to  understand  them.  But  where 
the  grounds  of  objection  are  stated,  and  the  true  grounds  are 
suppressed,  he  may  be  misled ;  and  in  a  case  like  the  one  at 
bar,  where  the  true  ground,  if  stated,  might  have  been  ob\i- 
ated,  that  objection  will  be  deemed  waived.  The  counsel, 
the  district  attorney,  in  his  points  here,  says  this  evidence 
was  offered  to  contradict  the  prosecutrix,  and  then  objects 
that  no  foundation  had  been  laid  for  it ;  that  she  had  not 
been  first  inquired  of  whether  she  had  told  the  witness  as 
offered  to  be  proved.  Thus  it  appears  he  understood  the 
purpose  of  the  evidence,  and  purposely  suppressed  the  true 
objection  to  it. 

This  offered  evidence,  I  think,  was  material. 

The  testimony  of  these  witnesses,  if  true,  showed  wounds 
of  a  serious  character;  such  as  could  scarcely  have  been 
inflicted  by  complainant's  "own  fingers."  Her  side  was 
".gouged  out ;"  "  chunks  of  flesh  "  had  been  taken  out  in  five 
or  six  places,  according  to  their  evidence.  The  offer  was  to 
show  that  "  these  abrasures  had  the  appearance  of  having 
been  caused  by  her  own  fingers."  This  would  convey  to  the 
mind  a  very  different  impression  of  the  character  of  the 
wound  from  that  testified  to  by  these  witnesses,  and  of  a 
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character  far  less  grave  and  much  more  trivial.  It  wonld| 
therefore,  1  e  material  evidence. 

The  evidence,  aa  presented  against  the  prisoner,  was  not 
free  from  suspicion.  In  so  slight  a  case  this  excluded  evi- 
dence might  have  had  decided  influence. 

How  it  was  posaihle  that  those  wounds  could  have  been 
inflicted  by  the  prisoner  does  not  appear  from  the  evidence 
in  the  case.  It  does  not  appear  that  his  hands  were  upon 
her  person,  except  on  the  outside  of  her  clothes.  No  violence 
of  his,  as  detailed  by  the  complainant^  could  have  caused  them. 

The  judgment  must  be  reversed,  new  trial  granted,  pro- 
ceedings remitted  to  the  sessions. 

Ghusoh,  Ch.  J.,  Andrews  and  Allbn,  JJ.,  concur. 

FoLGBB  and  Rapallo,  J  J.,  dissent.    Gboveb,  J.,  not  voting. 

Judgment  reversed. 


Jonathan  L.  Booth,   Appellant,    v.   The   Fasmebs'   and 
Mechanics'  National  Banb^  Bespondent. 

A  party  who,  after  having  assigned  a  Judgment,  satisfies  it,  is  liable  to  the 
assignees  for  the  amount  of  the  judgment  in  case  the  satisfaction  piece 
was  given  upon  payment,  and  for  the  damages  sustained  if  it  was  given 
without  payment,  and  the  assignee  is  prejudiced  thereby. 

This  liability  attaches  to  a  corporation  where  a  Judgment  in  its  favor  is, 
after  assignment,  satisfied  by  its  president,  he  being  its  financial  officer. 

The  presumption  arising  from  the  giving  of  a  satisfaction  piece  is  that  it 
was  given  upon  payment  of  the  judgment,  and  in  the  absence  of  proof 
to  the  contrary,  it  is  sufficient  to  charge  the  party  giving  i|;  with  the 
receipt  of  the  amount  of  the  Judgment 

A  satisfaction  piece  of  a  Judgment  in  favor  of  a  corporation,  which  shows 
upon  its  face  that  it  was  executed  by  its  president  in  his  official  capacity, 
is  binding  upon  the  corporation,  although  not  executed  in  the  name  of 
or  under  the  seal  of  the  corporation. 

(Argued  November  25, 187!S;  decided  December  8,  1872.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Sapreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  denying  motion  for  a  new  trial,  and  directing  judgment 
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in  favor  of  defendant  npon  a  nonBttit.  (Reported  below,  4 
Lans.,  801.) 

This  action  was  bronght  to  recover  the  amotint  of  a  judg- 
ment in  favor  of  defendant  and  assigned  by  it  to  plaintiff,  and 
afterward,  as  alleged,  satisfied  by  defendant. 

On  the  29th  December,  1860,  defendant  recovered  a  jndg- 
ment  in  the  Supreme  Conrt  against  Archibald  H.  McLean, 
Hector  McLean,  and  Theodore  Goddttrd,  impleaded  with 
Charles  L.  Flint,  for  $3,503.21.  On  thfe  14th  December, 
1861,  it  assigned  the  judgment  to  plaintiff.  On  the  11th 
April,  1864,  Jacob  Gould,  who  Was  l!he  president  and  finan- 
cial officer  of  defendant,  executed  a  satisfaction  ef  the  judg- 
ment, of  which  the  following  is  a  copy : 

«  SUPREME  COURT. 


Jicdgment  docketed 
29th  Deo.y  1860. 


"THE    TARMERS'   AM)   MECHANICS' 
BANK  OF  ROCHESTER 

against 

ARCHIBALD  H.  McLEAN,  HECTOR  MC- 
LEAN, THEODORE  GODDARD  and 
CHARLES  L.  FLINt. 

w  .  .■ 

"  State  of  New  Yobk,  )       . 
Morvroe  Coit/rvty.       )     '* 

^<I,  Jacob  Gould,  president  of  said  bank,  acknowledge 
satisfaction  of  a  judgment  recovered  against  Charles  L.  Flint 
and  others  in  the  Supreme  Court  of  the  Stiite  of  New  York, 
between  the  Farmers'  and  Mechanics'  Bank  ef  Bochester, 
plaintiff,  and  Archibald  H.  McLean,  Hector  McLean,  Theo- 
dore Goddard  and  Charles  L.  Hint,  defendants,  for  $3,603.21 
damages  and  costs. 

^^  Judgment  record  filed  and  docketed  the  29th  day  of 

December,  one  thousand  eight  hundred  and  sixty,  in  the 

cotinty  of  Monroe. 

«  Dated  the  11th  day  of  April,  1864. 

*^  J.  GOULD, 

"  President." 
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^^  Snbscribed  and  acknowledged  before  me,  this  11th  day 
of  April,  in  the  year  1864,  by  Jacob  Gk>ald,  president,  etc., 
personally  known  to  me. 

«W.B.  SEWARD, 

"  JVbtary  FuUic:' 

This  was  filed  npon  the  same  day,  and  the  nsnal  entry  of 
satisfaction  made  npon  the  docket  of  the  judgment.  On  the 
trial  of  action  the  plaintiff  offered  to  prove  that  on  and  prior 
to  the  11th  of  April,  1864,  the  defendants  in  the  assigned 
judgment,  McLeans  and  Goddard,  were  the  owners  in  fee  of 
real  estate  subject  to  the  lien  of  said  judgment,  and  that  after 
the  discharge  of  such  judgment  the  said  real  estate  was  sold 
and  conveyed  to  a  bona  fide  purchaser.  This  evidence  was 
rejected,  and  the  plaintiff  excepted. 

The  court  nonsuited  the  plaintiff,  upon  the  grounds  ^^  that 
there  was  no  evidence  to  show  that  the  bank  had  ever 
received  any  money  upon  the  discharge  of  said  judgment,  and 
that  the  said  bank  having  assigned  such  judgment  to  the 
plaintiff,  the  said  Gbuld  had  no  right  or  authority  to  dis- 
charge such  judgment  after  such  assignment,  and  that  the 
said  bank  was  not  affected  by  his  action  in  that  behalf." 

W.  F,  Cogswell  for  the  appellant.  The  satisfaction  of  the 
judgment  by  the  president  of  the  bank  yiba  prima  fads  evi- 
dence of  the  receipt  by  the  bank  of  the  amount  of  the 
judgment.  {Bridenbeoker  v.  ZoweUj  82  Barb.,  9-17; 
Miner  v.  Mechanici  Ek.  of  Alexandriaj  1  Peters,  46-70 ; 
Sterling  v.  Marietta  and  Sttaquehamia  Trading  Co.y  11 
Serg.  &  Eawle,  179;  JS^ate  Bank  v.  King^  1  Brees.  HI., 
45;  Con^oord  v.  Concord  Ba/nky  16  N.  H.  [2d  series],  26.) 
The  satisfaction  piece  was  the  acknowledgment  of  the  bank. 
{Watervliet  Bank  v.  White,  1  Den.,  608-^13;  Folger  v. 
CAaeey  18  Pick.,  63,  67 ;  Bank  of  Genesee  v.  Patehin  Bank, 
13  N.  T.,  809;  S.  C,  19  id.,  312,  and  cases  cited;  Farmers' 
and  Mechanics*  BanhofKent  v.  ITie  Butoheri  and  Drover^ 
Bank,  16  id.,  125.)    The  filing  and  recording  of  the  satisfao- 
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tion  dischaTged  the  judgment.  (2  S.  S.,  860,  §  12 ;  362,  § 
22, 1st  ed.,  873,  375 ;  Edm.  ed.  Laws  of  1840, 834,  §  25 ;  385, 
§  34 ;  Laws  of  1847,  334-338,  §§  52,  65 ;  Code,  §  282.)  The 
bank  was  bonnd  by  the  discharge  of  the  judgment  by  the 
president.  {Amerioan  Ins.  Co.  v.  OaJdey^  9  Penn.,  496; 
MwmfoT  V.  Hawkina^  6  Den.,  356 ;  Farmer^  and  Meohamo^ 
Bank  V.  Butcher^  and  Droverff  Bank^  16  N.  Y.,  125 ;  N. 
T.  amd  N,  H.  R.  It.  Co.  v.  Sohmjler  et  cd.^  34  id.,  30 ;  Fogq 
V.  Oriffm^  2  Allen,  1 ;  Sanfixrd  v.  Hamdy^  23  Wend.,  260 ; 
Johnson  V.  8.  W.  R.  R.  Bank,  3  Story  Eq.,  263,  317 ;  Story 
on  Agency,  §  452,  eC  passim.) 

m 

Theodore  Bacon  for  the  respondent.  After  the  assign- 
ment of  the  judgment  the  president  of  the  bank  had  no  right 
to  satisfy,  and  the  bank  was  not  affected  by  his  action  in  its 
behalf.  {Bank  of  U.  8.  v.  Dwrm,  6  Peters,  51 ;  U.  8.  v. 
aty  Bank  of  CoVwmbus^  21  How.  TJ.  S.,  356 ;  Kirk  v.  Bell, 
12  Eng,  Law  &  Eq.,  385 ;  Rmft  v.  Thompson,  1  Seld.,  834- 
335 ;  HoU  v.  Bacon,  25  Miss.,  567 ;  ^eers  v.  HendHckson,  45 
N.  Y.,  665 ;  WyTnwn  v.  HaUoweU  wnd  Aitgusta  Banky  14 
Mass.,  58,  61,  62 ;  8alem  Bank  v.  Gloucester  Ba/nk,  17  id., 
28,  30;  Fost^  v.  The  Esseao  Bank,  id.,  479,  608-510; 
Olney  v.  Chadsey,  7  R.  I.,  224.)  The  satisfaction  not  having 
been  entered  on  the  record,  there  was  qo  discharge  of  the 
judgment.    {Lownds  v.  Remsen,  7  Wend.,  35.) 

Bafallo,  J.  A  party  who,  after  having  for  a  valuable 
consideration  assigned  a  judgment,  satisfies  it,  clearly  incurs 
a  liability  to  his  assignee.  If  the  satisfaction  piece  is  given  on 
payment  of  the  judgment,  the  money  may  be  recovered  by 
the  assignee  in*  an  action  for  money  had  and  received,  .and  if 
the  satisfaction  is  given  without  payment,  and  the  assignee  is 
prejudiced  thereby,  he  is  entitled  to  recover  of  his  assignor  the 
damages  sustained.  In  the  absence  of  proof  to  the  contrary, 
the  presumption  arising  from  the  giving  of  a  satisfaction  piece 
is  that  it  was  given  upon  payment  of  the  judgment.  The 
satisfaction  piece  is  an  acknowledgment  of  the  satisfaction  of 
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the  jadgment.  Thia  Ib  equivalent  to  an  acknowledgment  of 
it&  payment,  which  is  the  proper  and  nsual  way  of  satisfying  it 
and  is  safficient  prima  fade  as  an  admission  to  charge  the 
party  giving  it  with  the  receipt  of  the  amount. 

If  the  defendant  in  this  case  were  a  natural  person,  aind  had 
personally  executed  the  satisfaction  piece,  it  can  hardly  be  con- 
troverted that  the  evidence  would  be  sufficient  prima  facie 
to  charge  him  with  having  received  the  amount  of  the  judg- 
ment. But  being  a  corporation,  and  the  satisfaction  piece 
having  been  executed  by  its  president,  it  is  claimed  and  was 
held  in  the  court  below  that  the  defendant  is  not  liable. 
•  It  was  admitted  upon  the  trial  that  the  president  was  the 
jSnancial  officer  of  the  defendant.  The  judgment  had  been 
recovered  by  the  defendant  against  the  makers  of  a  promis- 
sory note.  Clearly,  under  ordinary  circumstances,  the  presi- 
dent was  empowered  to  receive  payment  of  this  note,  or  of 
the  judgments  recovered  upon  it,  and  this  power  necessarily 
included  authority  to  give  such  acquittances  and  discharges  as 
the  debtors  were  entitled  to  receive  on  making  payment. 
The  giving  of  a  satisfaction  piece  was  therefore  within  the 
scope  of  the  official  authority  of  the  president,  and  prima 
facie  evidence  of  the  receipt  by  the  bank  of  the  amount  due 
on  the  judgment. 

It  is  claimed,  however,  that  the  authority  of  the  president, 
and  the  bank  itself,  to  collect  and  satisfy  the  judgment  ceased 
when  the  bank  assigned  it  to  a  third  party,  and  that  therefore 
the  bank  is  not  bound  by  what  the  president  did  after  such 
assignment. 

This  court  has  in  several  cases  decided  adversely  to  the  doc- 
trine which  lies  at  the  foundation  of  this  position.  When  an 
officer  does  an  act  which  is  within  the  general  scope  of  his 
powers,  although  circumstances  may  exist  which  render  the 
particular  act  a  violation  of  his  duty,  the  corporation  is  never- 
theless bound  by  his  act  as  to  persons  dealing  in  ignorance  of 
those  circumstances,  and  is  reponsible  to  innocent  third  parties 
who«have  sustained  damages  occasioned  by  such  act.  And 
the  liability  of  the  corporation  for  the  consequences  of  acts  of 
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its  officers  done  within  the  soope  of  their  general  powers  is 
not  affected  by  the  fact  that  the  act  which  the  officer  itsa 
assomed  to  do  is  one  which  the  corporation  itself  could  not 
rightfollj  do.  A  corporation  may  do  wrong  through  its 
agents  as  well  as  a  priyate  individual.  (^.  Y;  dh  IT.  H.  £. 
R.  V.  SohvyUry  34  N.  T.,  80;  Farmerif  cfe  Mech.  Bank  v. 
Butcherff  dk  Drcveri  Banky  16  id.,  125 ;  BiueU  v.  Mioh. 
South.  R.  R.y  22  id.9  258;  B<mk  of  Oenesee  v.  Patohin 
Bank,  13  id.,  309,  and  S.  0.,  19  id.,  312.) 

The  filing  of  the  satisfsiction  piece  and  its.  entry  on  the  docket 
were  effectual  to  discEarge  the  lien  of  the  judgment  upon  the 
real  estate  of  the  debtors,  at  least  as  to  tana  fide  purchasers. 
(2  R.  S.,  860,  §  12, 362,  §  22 ;  Taylor  v.  Ranney,  4  Hill,  619 ; 
Laws,  1820,  p.  334,  §§  25, 34,  335 ;  Laws,  1847,  p.  334,  §§  52, 
65,  388 ;  Code,  §  282.) 

It  also  discharged  tixe  debtors  themselves  if  they  paid  the 
judgment  in  ignorance  of  the  assignment  It  clearly  caused 
damage  to  the  plaintiff,  and  was  a  violation  of  the  .obligation 
of  the  bank  resulting  &om  the  assignment,  even  if  it  should 
appear  that  the  money  was  not  paid. 

It  is  objected  that  the  satisfaction  piece  was  not  executed 
in  the  name  of  the  bank  ox  und^r  its  seal.  It  sufficiently 
appears,  however,  upon  the  face  of  the  instrument  that  it  was 
executed  by  the  president  in  his  official  capacity  and  in  the 
business  of  the  bank,  and  on  its  behalf.  It  is  not  capable  of 
any  other  construction.  This  made  it  as  binding  upon  the 
bank  as  if  its  name  had  been  formaUy  prefixed  to  the  signa- 
ture of  its  president.  (1  Den.,  613  ;  19  N.  T.,  312 ;  16  id., 
125.) 

We  think  also  that  it  sufficiently  identifies  and  describes 
the  judgment.  It  is  inaccurate  in  stating  that  the  judgment 
was  between  the  Farmers'  and  Mechanics'  Bank  of  Rochester, 
plaintiff,  and  the  McLeans,  Goddard  and  Flint,  defendants, 
instead  of  stating  that  it  was  against  the  McLeans  and  Ood- 
dard  impleaded  with  Flint,  and  also  stating  in  another  place 
that  it  was  against  Flint  and  others.  But  we  do  not  ihink 
that  this  inaccuracy  deprived  it  of  validity,  as  the  names  of 
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the  defendants  againBt  whonji  the  jadgment  was  raeoTozad, 
and  the  date  and  amount  are  correoUy  set  forth,  and  it  was 
proved  that  there  was  no  other  judgment  to  whidi  any  part 
of  the  deseription  oould  apply. 

The  judgment  should  be  reversed,  and  a  new  trial  oirdered, 
with  costs  to  abide  the  event* 

All  ooncur  ezcf^pt  CprBOH,  Oh.  i^^  oot  voting. 

Judgment  reversed* 
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William  D.  Ellis,  Respondent,  v.  Thb  Albany  Orrr  Fieb 

Iksttrakcb  Compant,  Appellant. 

An  unrestricted  authority  to  an  agent  of  a  fire  Inauxanee  company  to  nego- 
tiate a  contract  of  insurance  by  issuing  a  policy,  includes  authority  to 
make  a  valid  preliminary  contract  for  such  issue ;  and  a  parol  agreement 
to  that  effect  ux>on  his  part,  and  the  receipt  of  the  premium  therefor 
binds  the  company. 

One  McC.  was  agent  for  sevenl  insurance  companies,  including  defend- 
ant. Flaintifl  applied  for  insurance  upon  a  quantity  of  cotton;  the 
amount  to  be  insured  and  the  premium  was  agreed  upon,  and.McG. 
agreed  to  insure  as  requested.  Plaintiff  left  it  to  McC.  to  determine  in 
wiiat  companies  he  would  place  the  insurance  and  the  amount  In  each. 
He  decided  to  place  99,100  with  defendant  and  entered  the  contract  to 
that  effect  in  his  register,  received  the  premium  and  credited  amount  lo 
defendant,  and  before  loss  reported  and  paid  over  to  defendant  SM, 
that  this  was,  in  substance,  a  contract  to  issue  a  policy  for  the  amount 
so  placed,  and  was  binding  upon  defendant  (Rapallo,  Allen  aivl 
AsDBBWB,  JJ.,  dissenting.)  . 

(Aigiifid  November  11, 1878;  decided  November  96, 1878.) 

Appbal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  debying  motion  for  a  new  trial  and  directing 
judgment  in  favor  of  plaintiff  upon  verdict.  (Reported 
below,  4  Lans.,  483.) 

This  action  was  brought  upon  an  alleged  contract  of  fire 
iuBTirance  upon  a  quantity  of  cotton  at  Appalachicola,  Florida. 

In  November,  1866,  C.  F.  McCoy  was  appointed  agent  of 
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the  deff^dant  at  Augnstay  Oeorgia,  under  a  power  of  attorney 
which  described  the  extent  of  his  agency  as  follows :  "As 
agent  he  is  anthoriaed  and  empowered  to  receive  proposals 
for  insurance  against  loss  or  damage  by  fire,  and  to  make 
insurance  by  policies  of  the  said  Albany  Oity  Fire  Insurance 
Company,  to  be  countersigned  by  the  said  O.  F.  MoOoy,  and 
to  renew  the  ^ame ;  to  assent  to  assignments  and  transfers, 
and  to  do  all  lawful  acts  and  business  pertaining  to  said  agency 
Tdiich  may,  from  time  to  time^  be  given  him  in  chaige  by 
eaid  company." 

McOoy  was  also  agent  for  several  other  insurance  com- 
panies. McCoy  received  from  defendant  a  quantity  of  blank 
policies  signed  by  its  president  and  secretary. 

In  January,  1866,  he  agreed  to  insure  for  plaintiff  a  quan- 
tity of  eotton  by  steasner  to  and  at  Appaladuc(^  for  $26,000 ; 
no  companies  were  designated.  McCoy  placed  $6,100  of  the 
amount  with  defendant,  and  made  an  entry  up<m  his  register. 


62.    21,811 

NuneofMaiind. 

W.  D.  Ellk 

Term. 

1  month. 

CononeDeement  ef  riflk. 

January  15, 1866. 

- 

February  16, 1866. 

Copy  of  policy. 

On  cotton  at  Appalachicola. 

Anunmt  iaaiired. 

(6,100. 

Rate  f 

■ 

Ptemiain. 

$45  76. 

The  premium  was  paid.  It  was  forwarded  to  defendant 
with  other  premiums  in  the  fore  part  of  February  and  receipt 
acknowledged.  The  property  was  damaged  by  fire  February 
15, 1866,  at  7  A.  H.  ITo  policy  was  issued  until  after  the  fire, 
when  a  policy  was  made  out  and  delivered  to  plaintiff. 
Further  facts  appear  in  the  opinion. 

At  the  close  of  the  trial  the  court  directed  a  verdict  for 
plaintiff,  exceptions  to  be  heard  at  first  instance  at  General 
Term. 
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Amasa  J.  Parker  for  the  appellant.  Where  the  agent 
of  an  insnrance  company,  acting  nnder  a  written  limited 
authority,  exceeds  that  authority,  the  act  is  nnanthorized  an4 
void.  {S^ngAam  y.  St.  Hicholds  Ins.  Go.y  37  How.,  36& ; 
8.  C,  8  Keyes,  280 ;  BerMey  v.  Colvmbia  Ins.  Co.^  17 
N.  T.,  421 ;  WaU  y.  Hdme  Ins.  Cfe.,  8  Bosw.,  697 ;  Chew  y, 
Hamilton  Ins.  Go.y  22  Barb.,  627 ;  1  Wait  Law  and  Prac., 
216 ;  WiUon  y.  Omeaee  Mutnial  Ins.  Co.^  14  If.  Y.,  418 ; 
Andrev)s  y.  Knedandy  6  Oowen,  354 ;  2  Grant's  Oases,  470 ; 
2  Kent's  Com.,  620,  marg.)  The  unauthorized  act  of  HoCoy 
was  never  ratified  by  the  defendant.  {Seymour  y.  Wyohqff^ 
6  Seld.,  218 ;  Nioion  y.  Palmer,  4  id.,  898 ;  S.  C,  4  id.,  401.) 

Samud  Hand  for  the  respondent.  It  was  not  necessary 
that  a  written  policy  should  be  executed.  Every  req^uisite  for 
a  valid  contract  was  satisfied.  {Kelly  v.  CommomoeaUh  Ins. 
Co.y  10  Bosw.,  82 ;  19  How.  [U.  S.],  818 ;  48  Barb.,  366, 
364 ;  FraU  v.  Hudson  Hwer  HaUroady  21  N.  Y.,  814 ;  43 
Barb.,  864;  21  id.,  814;  Trustees  of  First  Baptist  Church 
v.  Brooklyn  lire  Ins.  Co.j  19  id.,  305 ;  Commercial  Mutiud 
Insurance  Company  v.  Union  Mutual  Insurance  Comjpany, 
19  How.  [U.  S.],  318 ;  Bumien  v.  Orient  Mutual  Insurance 
Co.y  8  Bosw.,  446 ;  Audubon  v.  Mocelsior  Ins.  Co.j  27  N.  Y., 
216 ;  Post  v.  .^na  Ins.  Co.y  43  Barb.,  851;  Chase  v.  Ham- 
ilton Ins.  Co.j  22  id.,  527^  reversed  in  Court  of  Appeals,  but 
on  another  point.)  The  making  of  this  contract  was  within 
the  power  of  McCoy  the  agent.  [Saniom  v.  Ivreman^s  Ins, 
Co.y  ,16  Gray,  448 ;  HeUy  v.  Comm^onwealih  Ins.  Co.,  10 
Bosw.,  82 ;  Baptist  Chwrch  v.  Ins.  Co.,  supra  ;  S.  C,  28  N. 
Y.,  168 ;  Bunten  v.  Orient  Ins.  Co.,  supra  ;  Dunlap's  Paley 
on  Agency,  189.)  McCoy's  possession  of  the  policies  was  an 
indication  on  wliich  plaintiff  had  a  right  to  rely  that  he  was 
a  general  agent.  {Devendorf  v.  Beardsly,  28  Barb.,  656 ; 
LighibodyY.  N.  Am.  Ins.  Co.,  23  Wend.,  22 ;  Post  v.  ^tna 
Ins.  Co.j  43  Barb.,  351,  861, 372 ;  WoodY.  Poughkeepsie  Ins. 
Co.j  32  N.  Y.,  619  ;  Sheldon  v.  Atlantic  Ins.  Co.j  26  id.,  46 ; 
Perkins  v.  Washington  Ins.  Co.y  4  Cowen,  645 ;  Lighfbody 
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V.  y.  Am.  Ins.  Co.j  mipra ;  Post  v.  jEtTia  Ins.  Go.^  id., 
DevendoTf  v.  Bearddey,  id. ;  Boehen  v.  Ins.  Co.,,  86  N.  T., 
131 ;  Woodbury  v.  Charter  Oak  Ins.  Co.,  31  Oonri.,  SlT.'i 
The  contract  of  insnrance  was  ratified  by  the  defendant. 
(  Whitdker  v.  Farmer^  Union  Ins.  Co.^  29  Barb.,  812 ;  Peele 
y.  Ins.  Oo.y  3  Mason,  22.)  The  preliminary  proofs  were 
sufficient.  (4  Bosw.,  1 ;  43  Barb.,  351 ;  81  How.  Pr.,  508 ; 
1  Abb.  [N.  8.],  349.)  The  loss  and  the  amount  of  damage 
were  sufficiently  proved,  and  the  verdict  was  less  than  the 
evidence  would  have  warranted.  {WicJdow  v.  Larie,  37 
Barb.,  244 ;  Dov>d  v.  Rush,  28  id.,  157 ;  Oraaer  v.  Still- 
v)agen,  25  K  Y.,  316 ;  Wmchett  v.  Szcks,  18  id.,  658,  565  ; 
Taylor  v.  Atlantic  Mut.  Ins.  Co.,  37  id.,  275,  283.) 

Gbovbb,  J.  Whatever  doubts  may  formerly  have  been 
entertained  as  to  the  validity  of  parol  contracts  of  insurance, 
made  by  insurance  corporations,  authorized  by  their  charters 
to  make  insurance  by  issuing  policies,  it  is  now  settled  that 
they  are  valid.  {Commercial  Marine  Insurance  Compamfy 
V.  The  Union  Insurance  Company,  19  How.,  TI.  S.,  321 ; 
Trustees,  etc.,  v.  Brooklyn  Fire  Insurance  Company,  19  N. 
y.,  305.)  It  is  equally  well  settled  that  parol  contracts  of 
such  companies,  to  effect  an  insurance  by  issuing  policies,  are 
valid,  and  will  be  enforced  by  compelling  specific  perform- 
ance by  the  company,  or  in  an  action  for  the  breach  of  the 
agreement ;  in  either  of  which  a  recovery  for  a  loss  of  the  pro- 
perty agreed  to  be  insured  will  be  awarded  to  the  plaintifil 
The  inquiry  in  this  case  is  whether  an  agreement  to  issue  a 
fire  policy  upon  the  cotton,  for  the  loss  of  which  this  action 
was  brought,  was  made  by  the  defendant.  It  was  proved 
that  C.  F.  McCoy,  a  resident  of  Augusta,  Georgia,  in  1865 
was  engaged  in  the  insurance  business  as  agent  for  several 
insurance  companies,  incorporated  by  different  States ;  that 
in  November  of  that  year  the  defendant  appointed  him  its 
agent,  giving  him  a  power  of  attorney,  the  material  part  of 
which  in  this  case  was  as  follows :  "  Be  it  known  that  C.  F. 
McCoy,  of  Augusta,  State  of  Georgia,  ishereby  duly  appointed 
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and  coDBtitnted  an  agent  of  the  Albany  City  Fire  Insnranee 
Company,  at  Augusta,  daring  the  pleasure  of  Itaid  eompany. 
As  agent,  he  is  authorized  and  empo^rered  to  receive  pnv 
posals  for  insuranoe  against  loss  or  damage  by  fii^,  and  to 
make  insurance  by  policies  of  the  said  Albany  Oity  Fire 
Insurance  Company,  to  be  countersigned  by  the  said  0.  F. 
McCoy,  and  to  renew  the  same,  to  assent  to  assignments  and 
transfers."  That  at  the  same  time  the  defendant  delivered  to 
McCoy  a  quantity  of  blank  policies  of  insurance,  signed  by 
its  president  and  secretary.  The  question  In  this  case  i& 
whether  this  authorized  McCoy  to  make  a  contract  binding 
upon  the  defendant  for  the  issue  of  a  policy  of  insurance.  In 
determining  this  question  the  prevailing  usage  in  transacting 
such  business  must  be  regarded ;  as  it  is  an  elementary  prin- 
ciple that  the  delegation  of  an  authority  to  transact  any  busi- 
ness includes  an  authority  to  transact  it  in  the  usuid  "^^Jr 
and  to  do  the  acts  usual  in  its  accomplishment.  It  must  also 
be  kept  in  mind  that  he  was  clothed  with  full  authority  to- 
make  all  necessary  surveys  to  determine  the  risk,  itd  duration 
and  the  rate  of  premium,  without  any  reference  to  a  consulta- 
tion with  the  company  or  any  of  its  officers;  in  short,  to 
negotiate  and  conclude  all  the  terms  of  the  contract,  and  to 
consummate  it  by  filling  up  and  countersigning  the  policy. 
This  necessarily  includes  power  to  make  a  preliminary  con- 
tract for  the  issuing  of  a  policy ;  as  it  is  manifest  that  no 
policy  could  ever  be  issued  in  the  absence  of  such  a  contract. 
The  question  is  whether  this  preliminary  contract  is  binding 
upon  the  company.  In  other  words,  whether,  when  made,, 
and  the  premium  therefor  paid  by  the  assured,  the  company 
is  bound,  before  the  policy  is  actually  filled  up,  countersigned 
and  delivered.  It  is  clear  that  if  binding  upon  the  company 
at  all  for  the  shortest  period  of  time,  it  will  so  continue  until,, 
by  some  act  of  the  assured  or  in  some  other  way,  it  is  dis- 
charged therefrom ;  mere  lapse  of  time,  short  of  the  running 
of  the  statute  of  limitations,  will  not  have  this  eflTect.  The 
usage  of  making  agreements  for  insurance  and  paying  the 
premiums,  providing  for  the  issuing  of  poHciefc  thereafter,  to- 
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be  dated  at  and  in  force  from  the  time  of  making  the  agree- 
ment, 18  so  general  that  judicial  notice  mnst  be  taken  of  it. 
It  would,  upon  principle^  follow  that  an  unrestricted  authority 
to  n^otiate  a  contracfc  of  insurance  by  issuing  a  policy, 
included  autl^ty  to  make  a  yalid  preliminary  contract  for 
such  issue.  In  P(M  v.  j&na  Insurance  Company  (43  Barb.> 
861)  it  waa  shown  that  the  agent  was  intrusted  with  blank 
policies  and  certificates  of  renewal,  executed  by  the.  officers  of 
the  company,  which  provided  that  they  should  not  be  opera^ 
tive  until  counters^ed  by  the  agent.  The  agent  was  shown 
to  have  transacted  business  for  some  time  for  the  defendant. 
It  was  held  that  the  possession  and  use  of  these  papers  by 
the  agent  showed  that  he  was  authorized  to  make  a  prelimi- 
nary agreement  for  the  renewal  of  a  policy  by  issuing  a  certi- 
ficate, althou^  a  parol  agreement,  renewing  the  same,  would 
be  unauthorized.  This  is  a  direct  authority  for  the  power  of 
the  agent  in  the  present  case  to  make  a  like  agreement  for 
the  issuing  of  a  policy.  The  possession  of  blank  policies  and 
certificates  of  renewal  by  an  agent,  providing  that  they  shall 
be  efEective  only  when  countersigned  by  such  agent,  imports 
nothing  more  than  what  is  expressed  in  the  power  of  attorney 
in  the  present  case;  that  is,  an  authority  to  bind  the  company 
by  filling  up,  countersigning  and  delivering  the  policy  or  cer- 
tificate ;  and  so  it  was  regarded  by  the  court,  as  the  validity 
ci  the  contract  was  placed  upon  the  ground  that  it  was  neces- 
sary that  such  agreemei^  should  precede  the  issuing  of  the 
paper,  and  that  the  company  was  responsible  for  the  failure 
of  the  agent  to  perform  what  he  had  undertaken  to  do  by 
such  agreement.  In  SanbofT^  v.  Mreman^s  Insurance  Comr 
jpany  (16  Gray,  448)  this  question  was  considered.  The  court 
remarked :  ^^  The  objection  that  the  agent  had  only  pWer  to 
issue  policies,  and  not  otherwise  to  make  contracts  binding  on 
the  defendant,  oomes  within  the  same  rule  of  construction. 
His  power  of  attorney  authorized  him  to  effect  insurance, 
and,  for  this  purpose,  to  survey  risks,  fix  the  rate  of  premium 
and  issue  policies  of  insurance,  signed  by  the  president,  etc. 
We  are  of  opinion  that  this  gave  him  authority  to  make  the 
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preliminary  contract  aa  well  as  to  iasae  the  policy.  He  waa 
not  a  special  agent  employed  merely  to  receive  and  transmit 
proposals  to  his  prindpaly  but  had  power  to  do  whatever  the 
company  could  do  in  effecting  insurance ;  and  it  appeared  by 
the  evidence  of  the  defendant  that  he  was  fiv*iiLEiied  with 
policies  signed  in  blank,  to  be  filled  up  and  issued  at  his  dis- 
cretion. It  will  be  seen  that  the  court  declared  the  authority 
to  make  the  preliminary  contract  from  the  fuU  power  given 
to  negotiate  the  contract,  and  fill  up  and  issue  the  policy  in  ^ 
his  discretion,  and  not  from  a  construction  giving  die  agent 
power  to  bind  the  company  by  parol  contracts  of  insurance* 
In  this  view,  the  case  sustains  the  position  contended  for  by 
the  plaintiff  in  the  present  case.  It  is  not  claimed  that  McOoy 
could  bind  the  defendant  by  a  joltoI  contract  of  insurance. 
That  is  not  the  question ;  but  it  is  whether,  having  agreed 
upon  the  terms  of  an  insurance  and  to  issue  ^  policy  ther^or, 
the  company  is  liable  for  his  &ilure  to  perform  such  oontraet. 
My  conclusion  is  that  it  is.  It  may  be  said  that  this  construc- 
tion would  enable  McOoy  to  perpetrate  a  fraud  upon  the 
company  by  making  preliminary  contracts  when  its  design 
was  only  to  become  bound  by  writing.  This,  to  a  certain 
extent,  may  be  true ;  but  it  furnishes  no  reason  for  depriving 
third  persona  of  the  benefit  of  contracts  entered  into  with 
him  as  its  agent,  who  relied  thereon  for  indemnity  from  a 
loss  from  the  peril  embraced  in  the  contract,  by  aconstmotion 
of  the  papers  more  strict  and  rigid  than  is  ffdrly  required  by 
their  import.  It  is  an  elementary  rule  that  the  principal 
must  bear  a  loss  sustained  by  the  misconduct  of  his  agent, 
acting  within  the  scope  of  his  authority,  rather  than  a  third 
person  who  has  fairly  dealt  with  him  as  'SUch.  Assuming 
that  McCoy  was  authorized  to  bind  the  defendant  by  a  con- 
tract to  issue  a  policy,  the  defendant  insists  that  no  such  con- 
tract was  in  fact  made.  The  undisputed  evidence  showed 
that,  in  the  &11  of  1865,  McOoy  was  the  agent  of  .several 
insurance  companies ;  that  the  plaintiff  had  about  112  bales 
of  cotton  at  Howard's  landing,  upon  the  Ohattahooche  river; 
that  he  applied  to  McCoy  for- insurance  upon  this  cotton 
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while  there,  and  for  further  insurance  while  on  its  transit 
from  that  place  to  Appalacbicola,  and,  also,  for  insurance 
upon  the  same  after  its  arrival  at  the  latter  place  until  placed 
on  shipboard  for  Liverpool ;  that  the  amount  to  be  insured 
was  agreed  upon,  and  the  premium  determined  by  McCoy, 
who  agreed  to  insure  the  same,  as  requested ;  that  the  plain- 
tifi  left  it  to  McCoy  to  determine  in  what  companies  he  would 
place  the  insurance,  and  the  amount  in  each  respectively ; 
that  MeCoy,  among  other  companies,  determined  to  place 
$6,100  of  the  amount  to  be  insured  in  the  defendant's  com- 
pany, and  entered  the  contract  to  that  effect  in  the  register 
kept  by  him,  received  the  premium  thereon,  and  credited  the 
amount  to  the  defendant;  and,  before^ any  loss  accrued, 
reported  the  risk  taken,  and  paid  the  premium  to  the  defend- 
ant* This  was  a  contract  by  McCoy  to,  insure  the  above 
amount  in  the  defendant's  company ;  and  as  he  could  only 
effect  this  by  issuing  a  policy,  a  contract  (as  was  held  in  Post 
V.  The  JEtna  Company^  supra)  to  issue  such  policy.  This 
contract  being  valid  against  the  defendant,  it  follows  that  all 
exceptions  taken  to  rulings  of  the  jndge,  as  to  the  compe- 
tency of  evidence  given  for  the  purpose  of  showing  a  subse- 
quent ratification,  are  unavailable. 

The  remaining  question  arises  upon  the  exception 
taken  to  the  direction  of  the  judge  as  to  the  amount  of 
the  verdict  directed  for  the  plaintiff.  This  was  that  con- 
tained in  the  proofs  of  loss.  This  was  not  competent  evi- 
dence against  the  defendant  upon  that  point;  nor  was 
the  report  of  the  loss  made  to  the  company  by  McCoy 
competent  as  to  this  against  either  party.  But  the  evi- 
dence showed  the  number  of  bales  (112),  the  weight  of 
each  bale ;  the  lowest  price  per  pound  fixed  by  any  witness 
speakings  upon  that  subject  was  thirty-seven  cents.  The  wit- 
ness Preston  gives  the-  only  testimony  showing  the  extent 
of  the  loss.  He  says  that  some  four  or  five  hundred  bales 
were  damaged  or  consumed  by  the  fire ;  that  the  plaintiff  was 
the  consignor  of  112  bales,  giving  marks ;  that  he  did  not 
know  the  relative  quantities  damaged  or  consumed ;  that  the 
SicKELS— Vol.  V.       f»2 
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112  bales  of  the  plaintiff  were  damaged  or  conenmed.  Other 
evidence  was  given  showing  the  valae-of  the  dasaaged  cotton, 
which,  deducted  from  the  value  of  the  112  bales,  and  appor- 
tioning the  loss  between  the  insurers  according  to  their 
respective  amounts,  would  have  entitled  the  plaintiff  to 
recover  against  the  defendant  a  sum  larger  than  that  stated 
in  the  proofs  of  loes.  The  defendant  was  not,  therefore, 
injured  by  the  judge's  adopting  that  sum,  as  there  was  no 
evidence  that  would  have  justified  a  verdict  for  a  less 
amount. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

Ohuboh,  Oh.  J.,  Pboehah  and  Folgbb,  JJ.,  concur. 

Rapallo,  Aixkn  and  Andbews,  JJ.,  dissent. 

Judgment  affirmed. 
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Oabolike  Doublbdat,  Appellant,  v,  Isaac  Kbess,  Bespondent. 

The  poflaession  by  aa  assumed  agent  of  a  promissory  note  pi^able  to  the 
order  of  the  payee,  and  not  indorsed  by  him,  is  not  alone  sufficient 
evidence  of  his  authority  to  anthorize  a  payment  thereof  to  Mm. 

The  payee  of  such  a  note  delivered  it  to  an  agent  with  authority  to  receive 
the  interest  thereon,  ai^d  to  take  a  new  note  with  an  indoraer. .  The 
maker  paid  principal  and  interest  to  the  agent  In  an  action  by  the 
payee  upon  the  note,— J9<s2d  (Church,  Ch.  J.  and  Gbovbb,  J.,  dissenting), 
that  the  agent  was  not  authorized  to  receive  payment  of  the  principal  in 
money  and  that  pUdntill  was  entitled  to  recover 

(Aigued  November  18, 1872 ;  decided  December  3, 1872,) 

Appkal  from  order  of  General  Term  of  the  Supreme  Oourt 
in  the  fourth  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  reversing  an 
order  of  Special  Term  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  the  amount  of  apromisaory 
note  for  $800,  made  by  defendant,  dated  April  11, 1867,  paj- 
able  to  the  order  of  plaintiff',  one  year  from  date,  '^  at  L.  J. 
Wilkin's  land  ofBoe  in  Dundee."  About  the  time  the  note 
fell  due  she  was  told  by  her  son-in-law,  Theodore  Miller)  that 
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defendant  wished  to  pay  interest  and  renew  the  note  for  one 
year;  she  therenpon  gave  him  the  note,  with  instructions  to 
get  a  new  note  for  the  principal  indorsed  by  one  Baplee. 
Defendant  before  the  note  fell  due  left  the  money  to  pay  it 
with  Mr.  WiUdn  at  his  office  (the  ph^  of  payment  spediied 
in  the  note).  Murray  presented  the  note  when  due,  with  a 
forged  order  attadied,  reading  thus :  ^^  Mr.  Willdn,  please  pay 
my  money  to  Mr.  Murray,  Oaroline  Doubleday."  Upon 
receipt  of  the  note  and  order,  Wilkin,  in  the  presence  of 
defendant,  paid  the  money  over  to  Murray.  The  latter  paid 
over  the  interest  to  plaintiff  and  absconded  with  the  principal. 
Borne  further  facts  appear  in  the  opinion.  The  court  directed 
a  verdict  for  the  plaintiff,  which  was  rendered  accordingly. 

H,  Humphrey  for  the  appellant.  Plaintiff's  verbal  direc- 
tions in  regard  to  the  note  to  Murray  could  not  affect  Eress 
or  Wilkin,  who  kjnew  nothing  of  them.  {JoJiaon  v.  Windlery 
8  Bing.  N.  0-,  126 ;  Cheap  v.  jffim^,  8  T.  B.,  127 ;  Ohitty 
on  Bills,  261,  and  Assignees  of  BagnaU  and  Hand  v.  8h^ 
pardy  London  Sittings  after  Hilary  Term,  16  Geo.  Ill,  there 
cited ;  Smith  v.  Chester^  1  T.  R,  654;  AUen  y.  DundaSy  3 
id.,  127 ;  Mead  v.  Toungy  1  id.,  28 ;  Gamp.  £ep.,  28 ;  Foster 
v.  Clements,  2  id.,  17 ;  Hall  v.  FuUer,  6  B.  A  0.,  750 ;  Smith 
V.  Mercer,  6  Taunton,  74 ;  1  Marsh,  468 ;  2  Pai-sons  on  Notes 
&  Bills,  211,  and  cases  cited ;  Weisser  v.  Dennison,  6  8eld., 
68 ;  Story  on  Agency,  98 ;  Morga/n  v.  Bank  of  State  of  New 
York,  1  Kern.,  404 ;  Holbsinger  v.  Nafl  Bank  of  Albany , 
37  How.  P.  R,  203 ;  Canal  Bank  v.  Bank  of  Albany ,  1 
Hill,  987.)  Murray  had  no  authority  to  present  the  note. 
(Chitty  on  Bills,  891,  and  cases  cited  th^re,  in  note  M ;  id., 
804,  note  A ;  (hoen  v.  Ba/rrowSy  New  £ep.,  108,  2  Ld.,  980 ; 
Johnson  V.  Windlery  3  Bing.,  N.  C,  125.) 

Charles  8.  Baker  for  the  respondent.  The  note  could  be 
transferred  by  the  appellant  by  mere  delivery,  without 
indorsement,  so  that  the  transferree  could  recover  thereon* 
{Franklin  Bank  v.  JRaymondy  3  Wend.,  69;  Savage  v. 
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Brown^  12  How.,  Pr.  E.,  166 ;  Hastings  v.  McKi/vh/j  1  E. 
D.  Smith,  273 ;  Storj  on  Agency,  §§  94,  98.)  When  the 
agent  has  the  possession  of  the  security  the  payment  is  good 
of  the  principal  although  the  agent  is  only  authorized  to  col- 
lect the  interest.  {Megmry  v.  FuntiSy  6  Sanf.  Sup.  Ct.  B., 
376 ;  0pm.  Saotobd,  J.,  379,  380 ;  WUtiams  v.  Walker,  2 
San£  Ch.  R,  325 ;  Greenl.  Ev.,  vol.  2,  §  65 ;  Ha^ldx.  Bey- 
noldsy  34  Barb.  S.  C,  612 ;  Ta^ppen  v.  Minmatiy  18  Iowa, 
499 ;  Foster  v.  Beals,  21  N.  Y.,  247 ;  Story  on  Agency,  %  56 ; 
Ba/rber  v.  Briton,  26  Vt.,  112 ;  Bawls  v.  Deshler,  3  Keyes, 
572.)  Appellant  is  liable  for  any  loss  occasioned  by  the 
misconduct  of  the  agent.  {CartvyrigM  v.  WUmerdingj  24 
N.  T.  R. ;  Opin.  Gould,  J.,  529;  Bassett  v.  Spqford, 
2  Daly,  435.)  Murray  was  a  general  agent  in  law.  {Bri- 
denbecker  v.  Lowell,  32  Barb.,  18 ;  Johnson  v,  Jones,  4  id., 
369 ;  1  Parsons  on  Contracts,  39,  40 ;  Dunning  v.  Bdberts, 
35  Barb.,  463,  467;  Barbour  y.  Briton,  26  Vt.,  112.) 
Appellant  has  been  guilty  of  laches,  or^  at  least,  ratified 
the  payment.  {Johnson  v.  Jones,  4  Barb.  S.  C,  369 ;  Opin., 
Allen,  J.,  373 ;  Banks  v.  Brake,  49  Barb.  S.  0.,  186 ;  Bri- 
denbecker  v.  ZoweU,  32  id.,  10 ;  1  Parsons  on  Contracts,  51, 
cases  cited ;  Benedict  v.  Smith,  6  Paige,  126 ;  Opin.  clause 
130 ;  Story  on  Agency,  §  250.)  Appellant  allowed  Murray 
to  assume  the  apparent  position  of  her  agent,  and  the  right 
to  receive  payment  of  the  note ;  she  cannot  now  gainsay  his 
right  to  do  so  to  respondent's  prejudice.  {Johnson  v 
Jones,  4  Barb.,  373;  Bridenhecker  v.  Lowell,  82  id., 
16, 17;  Lhinning  v.  Bdberts^  35  id.,  467;  Lefler  y.  Field, 
60  id.,  411 ;  Booth  v.  Bince,  40  id.,  117,  118 ;  WiUbeck  t. 
Schuyler,  44  id.,  471 ;  Caimes  v.  Bleecker,  12  Johns.,  300 ; 
Cuboer  v.  Ashley,  19  Pick.,  300 ;  Hanks  v.  Brake,  49  Barb. 
201,  202.) 

Peokham,  J.  The  question  is,-  had  Murray,  the  son-in-law  of 
plaintiff,  who  received  the  money  on  the  note  in  suit,  princi- 
pal and  interest,  authority  to  do  so,  actual  or  apparent?  If 
he  had  actual  authority,  of  course  that  ends  this  suit,  as  the 
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note  Bued  on  is  paid.  If  he  had  appareut  authority  from  the 
plaintiff,  the  reBult  is  the  Bame. 

Had  he  apparent  authority  7  Mere  possession  of  the  note 
by  the  assumed  agent,  Murray,  unindorsed,  without  any  other 
sustaining  facts,  is  not  sufficient  to  authorize  payment  to  him. 

This  is  well  settled  by  authority.  (Story  on  Agency,  §  98, 
and  cases  there  cited.)  In  WilHams  v.  Waiher  (2  Sand.  Ch- 
B.,  225),  this  subject  is  discussed,  and  many  of  the  authorities 
reviewed,  chiefly  as  to  mortgages  and  bonds.-  £r<mn  v.  JBly- 
denlmrgh  (3  Seld.,  141)  and  Foster  v.  BeaU  (21  N.  Y.,  247) 
do  not  touch  this  case.  They  relate  to  payments  made  by 
mortgagor  to  mortgagee,  after  assignment  of  the  mortgage, 
without  notice  thereof  and  without  the  production  of  the 
mortgage.  There  must  be  some  additional  fact  to  give  valid- 
ity to  such  a  payment.  That  the  agent  took  the  security,  or 
negotiated  and  made  the  loan  for  which  the  security  was 
taken,  and  was  thereafter  intrusted'  by  the  owner  with 
its  possession,  is  sufficient  to  render  the  payment  valid. 
No  fact  of  that  kind  appears  in  this  case.  True,  it  is 
stated  in  the  stipulation  signed  by  the  plaintiff's  attorneys 
that  Murray,  plaintiff's  son-in-law,  acted  as  agent  of  the 
plaintiff  in  loaning  the  money,  the  consideration  of  the 
note.  Though  the  form  of  the  stipulation  admits  its  state- 
ments as  facts  upon  the  trial,  it  is  apparent  that  it  was  not  so 
understood  by  the  parties ;  as  the  plaintiff  proved,  without 
objection,  that  Murray  had  nothing  to  do  with  the  loan  to  the 
defendant  or  with  the  taking  of  the  note.  This  evidence  was 
clear  and  uncontradicted,  and  left  Murray  with  no  additional 
support  to  the  mere  fact  of  his  possession  of  the  note  Had 
any  objection  been  made  to  this  evidence,  the  court  had 
power  and  doubtless  would,  upon  a  proper  application,  have 
relieved  the  plaintiff  from  the  effect  of  her  attorney's  stipula- 
tion. 

The  reason  of  the  rule,  that  one  who  has  made  the  loan  as 
agent  and  taken  the  security  is  authorized  to  receive  pay- 
ment when  he  retains  possession  of  the  security,  is  founded 
upon  human  experience,  that  the  payer  knows  that  the  agent 
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has  been  trusted  by  the  payee  abont  the  same  bnsifiafia)  and  he 
is  thns  given  a  credit  with  the  payer. 

In  the  case  at  bar  the  payer  had  been  fnmished  trilh  no 
each  credit  by  the  assumed  agent.  Furthermore,  he  was  not 
deceived  by  the  mere  production  of  the  note.  All  parties  to 
the  transaction  there  acted  upon  the  assumption  that  the  mere 
production  of  the  note,  payable  to  phintifiPa  order  and  not 
indorsed,  showed  no  authoritj  to  receive  the  payment. 
Hence  Murray,  the  assumed  agent,  forged  the  order  to  pay, 
and  upon  inquiry  by  the  defenduit's  lawyer  as  to  the  genu- 
ineness of  that  order  and  receiving  a  satisfactory  answer,  the 
payment  was  made;  the  defendant  being  enjoined  by  his 
lawyer  to  paste  tiie  order  to  Ihe  note,  virtually  to  preserve  the 
evidence  of  the  agent's  authority. 

HeQoe  the  action  of  bodi  parties  aoeoarded  with  the  law. 
Neither  was  deceived  by  the  mere  production  pf  tibe  indorsed 
note  into  the  belief  that  that  alone  gave  authority  to  receive 
payment^  The  note  was  not  ind<»«ad,  and  hence  the  agent 
could  not,  unless  otherwise  authorized,  transfer  it  or  receive 
the  money.    (Chitty  on  Bills,  228.) 

Hitd  the  agent  iictual  authority  to  receive  entire  payment, 
it  is  not  material  to  deny  that  he  was  thereby  authorised  to 
do  all  things  neciessary  to  effectuate  the  payment.  But  having 
a  right  to  receive  only  the  interest,  he  had  no  more  right  to 
draw  an  order  for  the  principal,  than  if  he  liad  no  power  to 
receive  snoythiilg.    . 

If,  then,  the  apparent  power,  if  all  the  real  facts  that  the 
defendant  knew  or  with  which  he  was-fumished,  gave  the 
agent  no  power  to  receive  payment,  we  must  resort  to  his 
actual  pow^.  When  we  go  there,  we  must  take  the  whole 
authority  together,  and  cannot  take  such  part  as  will  sustain 
the  payment,  suppressing  that  whidi  destroys  it. 

This  is  a  familiar  rule  that  needs  no  authority.  The  law 
implies  a  knowledge  of  one  part  of  the  actual  authimty  as  much 
as  of  another,  if  it  implies  either.  Taking  the  whole  together, 
it  is  plain  that  Murray  had  no  power  to  receive  anything  but 
the  interest.    This  does  not  infringe  upon  the  rule,  that  a  payee 
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who  has  given  his  agent  credit  with  the  payer  by  employing 
the  agent  in  obtaining  the  obligation,  and  then  by  allowing  him 
to  retain  its  possession,  clothes  hiiu  with  apparent  anthority  to 
reoei^e  the  payments  of  interest  and  principal  according  to 
the  tenor  of  the  instrument. 

The  payee  cannot,  then,  contradict  that  apparent  anthority 
unless  he  brings  a  knowledge  of  it  home  to  the  payer.  Nor 
caa  the  agent  receive  pay  otherwise  than  according  to  the 
terms  of  the  obligation. 

If  the  debtor  pay  before  due  the  principal,  the  payee  is  not 
bound.  (Story's  Agency,  §  98 ;  2  Pars,  on  Notes^  214,  and  cases 
died;  ParuthM  v.  OaUekell^  13  East,  432;  1  Stark.,  185.) 
Kor  does  it  infringe  the  rule  that  an  agent  who  made  the  loan, 
having  possession  of  the  security  and  clothed  with  apparent 
authority  to  receive  the  interest^  is  authorized  also  to  receive 
the  principal  when  it  falls  due. 

In  ihe  case  at  bar  the  agent  had  the  same  apparent  author- 
ity to  receive  the  principal  that  he  had  to  receive  the  interest, 
and  DO  more.  He  had  no  apparent  authority  to  receive 
either. 

His  aetual  authority  was  to  receive  the  interest  and  take  a 
new  note  at  a  year,  with  Raplee  as  indorser.  This  alone  was 
hia  aetual  authority.  Under  that  authority  the  defendant  had  no 
more  right  to  pay  him  the  money,  the  principal,  th^n  an  agent 
to  oolleot  a  note  would  have  authority  to  receive  payment  in 
goods,  or  in  a  note  at  a  year.  Such  an  agent  can  only  receive 
the  paynoent  in  money  according  to  the  tenor  of  the  note, 
which  is  payable  in  money.  (Chitty  on  Bills,  399 ;  Story  on 
Agency^  §  96,  and  cases  there  cited.) 

With  a  knowledge  of  Murray's  actual  authority,  defendant 
knew  he  could  not  pay  him  the  principal.  If  he  did,  it  would 
be  at  his  peril  if  Murray  failed  to  pay  it  over.  Plaintiff  might 
have  been  willing,  as  she  was,  to  trust  Murray  to  receive 
another  note,  with  a  named  indorser,  when  she  would  not 
trust  him  to  receive  all  the  money.  The  responsibility,  the 
temptation  is  different. 

Defendant  might  have  refused  to  pay  or  give  a  note,  but  if 
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he  did  anything,  he  must  do  precieelj  what  Mnrmy  was 
authorized  to  receive.  To  say  otherwise,  is  to  say  that  the 
plaintiff  could  not  give  her  agent  any  special  authority  in  the 
matter,  and  if  she  did,  the  defendant,  with  full,  knowledge 
thereof,  might  safely  disregard  it  in  dealing  with  the  agent.* : 

The  facts  as  presented  come  very  near  to  larceny  of  the 
note  by  Murray.  It  is  clear  that  he  obtained  its  possession 
with  the  felonious  intent  of  converting  its  proceeds,  except 
the  interest,  to  his  own  use,  and  he  did  so.  Ue  was  guilty  of 
forgery  in  making  the  order. 

Both  parties  have  been  grossly  imposed  upon.  It  is  a  very 
hard  case  for  the  defendant,  but  I  think,  under  the  fistctSi  the 
law  places  the  loss,  caused  in  fact  by  this  forgery^  upon  him 
who  was  deceived  by  it.  The  defendant  alone  was  imposed 
upon  by  that.  The  effect  of  it  is  the  same  as  if  an  indorsee 
had  discounted  a  note  upon  a  forged  indorsement. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  ^nd  order  of  the  Special  Term  afSrmed. 

All  concur,  except  Chueoh,  Oh.  J.,  and "  Gboveb,  J.,  who 
dissent  upon  the  ground  that  the  authority  tp  receive  all 
money  for  the  note  was  within  the  power  given  him  to  receive 
payment  of  the  interest  in  money,  and  of  the  principal  by 
another  note. 

Judgment  accordingly. 
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State  of  New  Yobk,  Defendants  in  Error. 

Upon  the  triai  of  an  indictment  before  the  Superior  Court  of  the  dty  of 
Bufialo,  in  case  the  regular  panel  ofr  jurors  is  exhausted,  and  it  becomes 
necessary  to  summon  talesmen,  the  court  is  not  limited  to  the  method 
prescribed  by  the  twenty-ninth  section  of  the  act  creating  said  court  (% 
39,  chap.  96,  Laws  of  1854,  as  amended  by  chap.  754,  Laws  of  1857),  but 
it  has  power  to  order  talesmen  to  be  summoned  in  pursuance  of  the  pro- 
visions  of  the  ReTised  Statutes  (3  R  S.,  783,  %  8). 

Where  the  evidence  of  a  witness  is  sought  to  be  impeached  by  written 
statements  alleged  to  have  been  made  by  him,  the  writing  should  be  pro- 
duced to  the  witness  for  inspection  and  examination,  and  questions  as 
to  the  contents  are  not  ordinarily  admissible. 
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Upon  the  trial  of  an  indiotxn^t  lor  mmrdor,  one  C.  waa  examined  as  a  wit- 
ness for  the  prisoner,  and  gave  material  testimony.  Upon  cross-exami- 
nation he  testified  that  on  the  day  of  the  homicide  he  made  a  statement 
In  writing,  signed  it  with  his  mark,  and  swore  to  it.  Yarious  questions  were 
then  asked  him  with  intent  to  show  that  he  had  made  statements  in  conflict 
with  his  testimony.  These  questions  were  not  objected  to.  Witness 
denied  the  making  of  such  statements.  The  written  statement  was  pro- 
dooed  to  the  witness,  and  was  also  identified  by  the  officer  to  whom  it  was 
made.  It  contained  statements  in  conflict  with  C.'s  evidence,  and  sob- 
SlAntially  as  abated  in  the  questions  put  to  the  witness.  After  the  pri- 
soner's counsel  rested,  this  statement  was  offered  in  evidence  by  the 
prosecution.  It  was  objected  to  as  incompetent  Hdd^  that  the  objec- 
tion was  iMToperly  overruled;  that  if  any  part  of  the  statement  was 
objectionable  as  not  relating  to  inqniries  which  had  been  made  of  the 
wiOiess,  that  objection  should  have  been  specifically  taken. 

The  counsel  for  prisoner,  on  his  examination  of  C,  showed  by  him  that 
the  written  statement  was  made  while  he  was  under  arrest,  and  that  he 
supposed  he  would  be  discharged  upon  signing  it  The  prosecution  then 
called  the  officer  under  whose  direction  the  statement  was  made,  and 
asked  him  if  he  held  out  any  inducement  or  used  any  compulsion  to 
induce  C.  to  make  and  sign  it'  To  this  question  the  prisoner's  counsel 
objected,  and  objection  was  overruled.    BM^  no  error. 

A  writ  of  error  from  this  court  to  review  a  oonviction  and  Judgment  in  a 
crinunal  case  only  brings  up  the  record  and  matters  in  the  nature  of  a 
record,  together  with  the  bill  of  exceptions,  if  any,  settled  in  the  case. 
Only  legal  errors  appearing  in  the  record  or  by  exceptions  taken  upon 
the  trial  can  be  considered.  This  cotut  has  no  power  to  review  an 
irregularity  complained  of,  not  appearing  by  the  record,  but  occurring 
out  of  court,  and  presented  by  affidavits  attached  to  the  record  and  con- 
tained in  the  return. 

Ila  jurisdiction  is  not  extended  in  this  respect  incases  coming  here  on  writs 
of  error  to  the  Superior  Court  of  Buffalo,  by  the  provisions  of  section  85  of 
the  act  amending  the  act  establishing  that  court  (g  85,  chap.  861,  Laws 
of  1857).  By  the  terms  of  that  section  the  decisions  of  the  General  Term 
of  that  court  are  only  to  be  reviewed  here  *^  in  the  same  cases  and  in  the 
same  manner  as  if  made  by  the  Bupftme  Court** 


(Argued  Novembe^^B|jM|22 ;  decided  December  8, 187d.) 


Ejkbok  to  the  Generallwm  of  the  Superior  Court  of  the 
oity  of  Buffalo  to  reviei«r  jffibonent  affirming  a  judgment  of 
the  criminal  term  of  that  court,  entered  upon  a  conviction  of 
plaintiff  in  error  of  the  crime  of  murder  in  ih^  first  degree,  in 
killing  one  Patrick  Fahey. 

A  motion  for  a  new  trial  was  made  at  General  Term, 
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founded  upon  the  judgment  record,  bill  of  exception^  and 
certain  affidavits,  which  presented  certain  alleged  irregulari- 
ties of  the  jury.  The  facts  pertinent  to  the  questions  pre- 
sented are  sufficiently  stated  in  the  opinion. 

Zyman  K.  Bass  for  the  plaintiff  in  error.  The  Superior 
Oourt  of  Bufl^o  has  no  authority  to  order  its  talesmen  to 
be  drawn  from  the  bystanders  or  the  city  at  krge,  in  the  dis- 
cretion  of  the  sheriff.  (Laws  1854,  228 ;  Laws  1857,  754 ; 
Laws  1870,  788;  Laws  1839,  chaps.  186,  210;  Laws  1840, 
chap.  251.)  The  provisions  of  section  29,  Laws  1854,  chap. 
96,  which  relate  to  talesmen,  must  be  regarded  as  imperative. 
{Mayor  of  N.  Y.  v.  Furze,  3  Hill,  612 ;  The  King  v.  Mayor 
of  Hastingsy  1  Dowl.  &  Eyl.,  148  [16  Eng.  Com.  Law,  23] ; 
1  Smith  Com.,  727,  "  Leases ;"  2  Bouvier's  Law  Diet.,  163, 
"  May.")  It  was  error  to  allow  the  written  statement  of  the 
witness  Curran,  made  out  of  court,  to  be  read  in  evidence 
against  the  accused.  {Morrison  v.  Myers,  11  Iowa,  538; 
Boscoe's  Crim.  Evi.,  13;  Queen's  Case,  6  Eng.  Com.  Law, 
117;  Sprague  v.  CadweUy  12  Barb.,  517;  MendenhaU  v. 
Banks,  16  Ind.,  284;  Wiggins  v.  JSolman,  5  id.,  601 ;  Mc  Vey 
V.  Blair,  7  id.,  590;  JRohb  v.  RaoMey,  23  Wend.,  50 ;  Dudley 
V.  BoUes,  24  id.,  465 ;  People  v.  Finnega/n,  1  Park.  C.  R., 
147 ;  Laws  1871,  chap.  720,  §  16,  p.  1648.) 

B,  H.  WiUiams  for  the  defendants  in  error.  The  oourt 
had  authority  to  summon  talesmen  as  jurors.  {Cool  v.  Smith, 
1  Black.,  469 ;  Wood  v.  [T.  8.,  16  Pet.,  342 ;  10  Barb.,  448 ; 
Hartford  v.  TJ.  /SI,  8  Cranch,  109 ;  Broom  v.  County  Corner, 
21  Penn.,  37 ;  Si/reet  v.  Commonwealth,  6  Watts  <fe  Serg.,  209 ; 
Bowen  v.  Lease,  6  Hill,  221 ;  Williams  v.  Potter,  2  Barb., 
816 ;  People  v.  Deming,  1  Hilt.,  271 ;  Potter's  Dwarris  on 
Statutes,  144, 145, 156 ;  Ogdm  v.  Strong,  2  Paine,  584 ;  1 
Kent  Com.,  162 ;  People  v.  Draper,  15  K  Y.,  682 ;  McCartee 
V.  Orphan  Asylum  Society,  9  Cow.,  487.)  The  statement 
made  by  Curran  was  properly  admitted  in  evidence.  It  was 
competent  for  the  purpose  of  contradicting  and  impeaching 
him  as  a  witness.    {Crowley  v.  Page,  7  C.  &  P.,  791 ;  The 
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State  V.  George,  8  Ired.,  324 ;  Smith  v.  27ie  People,  2  Mich., 
415 ;  also  PhU.  on  Evi.,  960,  vol.  2,  4tli  Am.  ed. ;  Patchvn  v. 
The  Astor  Mut  Ins.  Co.,  8  Kern.,  268 ;  Clapp  v.  WUaon,  5 
Den.,  285 ;  1  Phfl.  on  Evi.,  293-296 ;  Stephens  v.  People,  19 
K  Y.,  573 ;  17  Mass.,  160 ;  9  Gush.,  338 ;  3  Gray,  463.)  The 
reading  of  the  entire  statement  could  not  prejudice  the  pri- 
soner. {Shorter  v.  People,  2  N.  T.,  193  ;  People  v.  Gomales, 
35  id.,  49 ;  Storm  v.  People,  45  id.,  341.)  The  objection  that 
the  statement  is  incompetent  is  too  general  to  enable  the 
defence  to  raise  questions  of  error.  (18  Johns.,  544;  20  id., 
353 ;  5  id.,  467 ;  8  id.,  495 ;  6  Barb.,  335 ;  38  N.  Y.,  186 ; 
6  Trans.  App.,  242;  2  Seld.,  235 ;  6  Hill,  407;  18  JST.  Y., 
451 ;  32  id.,  440 ;  20  id.,  32 ;  5  Den.,  285 ;  3  Park.  Grim.  E., 
60 ;  McDonald  v.  Smith,  47  Barb.,  530 ;  Sha/w  v.  Smith,  3 
Keyes,  316 ;  Wilson  v.  N.  Y.,  3  id ,  381 ;  Eochreiter  v. 
People,  1  id.,  66 ;  Athms  v.  Ewell,  45  N.  Y.,  753 ;  Jackson 
V.  Cooper,  20  Johns.,  357 ;  Newton  v.  Harris,  6  N.  Y.,  345 ; 
MaUony  v.  Perhms,  9  Bosw.,  572;  EVvoood  v.  Deifendorf, 
6  Barb.,  398 ;  StaaU  v.  Hudson  B.  B.  R.  Co.,  23  How.  Pr. 
B.,  463.) 

AimBEws,  J.  ITpon  the  trial  of  this  indictment  the  regular 
panel  of  jurors  having  been  exhausted  and  but  five  compe- 
tent jurors  having  been  obtained,  the  counsel  for  the  prisoner 
moved  the  court  to  order  and  direct  that  talesman  to  com- 
plete the  jury  be  drawn  from  the  list  of  jurors  for  the 
Superior  Gourt  of  Buffalo,  returned  by  the  assessors  of  the 
city  to  the  clerk  of  that  court. 

The  court  denied  the  motion  and  directed  the  sheriff  to 
summon  fifty  tales  jurors;  and  from  the  jurors  so  sum- 
moned, according  to  this  direction,  the  remaining  seven  jurors 
were  selected  to  try  the  indictment. 

The  coxmsel  for  the  prisoner  excepted  to  the  refusal  of  the 
court  to  grant  the  motion,  and  to  the  order  made. 

The  Superior  Court  of  the  city  of  Buffalo  was  created  by 
chapter  96  of  the  Laws  of  1854.  • 

By  sections  9  and  10  of  the  act,  civil  jurisdiction  in  specified 
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cases  was  conferred  upon  the  court,  and  by  section  31  juris- 
diction was  given  to  inquire  by  grand  jury  of  all  crimes,  and 
to  try  and  determine  all  indictments  found  in  said  court, 
or  sent  there  by  another  court,  for  crimes  committed  in  the  city 
of  Buffalo. 

By  the  twenty-eighth  section  a  list  of  petit  jurors,  to  serve 
at  said  court  from  the  residents  of  the  city,  is  to  be  made 
by  the  assessors  of  the  city  and  returned  and  filed  with 
the  clerk  of  the  court  in  May  of  each  year ;  and  die  twenty- 
ninth  section  declares  that,  from  the  list  so  returned  the  clerk, 
in  the  presence  of  one  of  the  justices  of  the  court  shall,  at 
least  fourteen  days  prior  to  any  term  of  the  court  for  the  trial 
of  issues  of  fact  by  a  jury,  draw  thirty-six  persons,  or  such 
other  number  as  the  court  may  order,  to  serve  as  petit  jurors; 
and  that  the  persons  so  drawn  shall  be  summoned  by  the* 
sheriff  of  Erie  county,  in  the  manner  prescribed  by  law  for 
summoning  jurors  in  the  Supreme  Court. 

The  order  made  on  the  trial  was  made  in  pursuance 
of  the  provisions  of  section  8,  title  5,  chap.  3,  part  4  of 
the  Bevised  Statutes,  which  provides  as  follows:  ^^When 
twenty-four  jurors,  duly  drawn  and  summoned,  do  not 
appear,  or  when,  by  reason  of  there  being  one  or  more 
jurors  impanneled,  or  in  consequence  of  jurors  being  set 
aside,  or  for  any  other  reason  there  shall  not  remain  twenty- 
four  ballots,  containing  the  names  of  jurors  then  attending, 
the  court  shall  order  the  sheriff  to  summon  from  the  bystanders, 
or  from  the  county  at  large,  so  many  persons  qualified  to  serve 
as  jurors  as  shall  be  necessary  to  make,  at  least,  twenty-foi^r 
jurors,  from  whom  a  jury  for  the  trial  of  the  indictment  may 
be  selected." 

If  this  section  applies  to  the  trial  of  indictments  in  the  Supe- 
rior Court  of  Buffalo,  there  was  no  error  in  the  order  made. 
One  of  the  contingencies  specified  in  the  section  had  arisen, 
upon  which  the  authority  given  by  the  section  could  be 
exercised. 

■ 

The  chapter  in  which  the  section  is  found  is  entitled: 
"  Of  proceedings  in  criminal  cases."    The  title  preceding  the 
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one  containing  this  section  relates  to  the  return  and  sum- 
moning of  grand  jnrors,  with  their  powers  and  dnties :  the 
finding  of  indictments  and  proceedings  thereon,  and  other 
proceedings  in  criminal  cases.  And  the  title  containing  the 
section  in  question  is  entitled  :  "  Of  trials  for  oflfences,  bills  of 
exception,  and  other  proceedings  incident  to  trial." 

There  is  nothing  in  the  act  establishing  the  Superior  Court, 
of  the  city  of  Buffalo,  exduding  the  application  to  that  court 
of  the  general  provisions  of  the  Bevised  Statutes  relating  to 
the  finding  and  trial  of  indictments,  except  in  reject  to 
the  drawing  the  panel  of  jurors  for  the  termis  of  that  coui*t. 
Many  of  the  provisions  manifestly  apply. 

There  is  no  provision  in  the  Superior  Oourt  act  in  relation 
to  the  review  of  judgments  on  conviction  in  criminal 
cases. 

The  right  of  defendant  to  tender  a  bill  of  exceptions  is 
given  by  section  twenty-one  of  the  title  in  which  section 
three  in  question  is  found,  and  in  the  same  title  are  pro- 
visions relating  to  evidence  to  be  given  on  trial  of  certain 
indictments,  and  awarding  separate  trials  in  case  of  persons 
jointly  indicted  for  a  felony,  when  demanded  by  either. 

That  these  and  other  provisions  in  the  title  have  a  general 
application  as  well  to  the  Superior  Court  as  to  other  courts  of 
record  having  criminal  jurisdiction  is  apparent. 

And  we  see  no  reason  why  section  three  should  not  be 
deemed  also  to  apply  to  that  court.  If  it  does  not  apply, 
then,  until  the  amendment  of  the  Superior  Court  act  in  1857, 
there  was  no  provision  of  law  whereby  tales  jurors  could  be 
summoned. 

The  twenty-ninth  section  of  the  act  of  1854:,  before  referred 
to,  was  amended  by  chapter  754  of  the  Laws  of  1857,  by  add- 
ing thereto  as  follows :  "  The  court  for  the  trial  of  issnes  of 
fact  or  for  'the  trial  of  indictments  may,  in  its  discretion,  order 
talesmen  to  be  drawn  from  said  list,  and  may  order  the  sheriff 
to  summon  the  same  forthwith,  and  if  any  person  so  drawn 
as  a  talesman  shall  not  be  found  by  the  sheriff  the  court  may 
cause  the  name  of  such  person  to  be  returned  to  the  box." 
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It  is  claimed  that  by  this  amendment  the  power  of  the 
court  to  summon  additional  jurors  is  limited  to  the  method 
therein  prescribed. 

But  it  is  to  be  observed  that  the  statute  of  1857  does  not 
purport  to  repeal  the  prior  statute  applicable  to  the  same 
subject,  nor  is  there  any  repugnancy  or  inconsistency  between 
them.  The  court  by  that  statute  is  authorized  in  its  discre- 
tion to  pursue  the  method,  in  procuring  additional  juroiB, 
therein  prescribed,  but  that  method  is  not  in  terms  or  by 
necessary  implication  exclusive. 

The  next  question  arises  upon  the  admission  by  the  court 
of  a  written  statement  made  by  one  Curran,  a  witness 
on  the  part  of  the  prisoner,  offered  in  evidence  by  the  pro- 
secution. 

The  theory  of  the  case  and  the  proof  on  the  part  of  the 
people  was  that  the  death  of  Fahey  was  caused  by  a  pistol- 
shot,  fired  by  the  prisoner,  in  Sweeney^s  saloon,  in  Buffalo. 
The  deceased  was  found  by  the  officers  in  a  dying  condition 
on  the  sidewalk,  a  street  distance  from  the  saloon.  The 
witness,  Ourran,  testified  on  behalf  of  the  prisoner,  that 
the  deceased,  the  prisoner,  the  witness,  and  some  other  per- 
sons, were  together  in  the  saloon  shortly  before  the  pistol- 
shot  was  fired ;  that  Fahey  left  the  saloon  before  the  others, 
leaving  behind  the  prisoner  and  some  other  persons,  including 
the  witness,  engaged  in  playing  cards;  that  about  twenty-five 
minutes  afterward  a  report  came  to  the  door  that  a  man  out- 
side was  hurt,  and  that  the  prisoner  with  the  others,  then  rose 
from  the  table  where  they  were  sitting  and  went  out  and 
found  the  deceased  lying  upon  the  sidewalk,  wounded  and 
dying. 

This  was  material  testimony,  and,  if  true,  was  inconsistent 
with  the  theory  of  the  guilt  of  the  prisoner. 

It  appeared  from  the  evidence  that  Ourran  and  others  were 
arrested  on  the  morning  of  the  occurrence,  and  were  detained 
for  examination. 

The  witness,  Curran,  testified  on  his  cross-examination  that 
while  in  custody,  and  on  the  day  of  the  homicide,  he  made  a 
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statement  in  writing  to  the  superintendent  of  police,  and 
signed  it  with  his  mark,  and  swore  to  it. 

In  reply  to  an  inquiry,  whether  he  did  not  state  that  the 
deceased  left  the  saloon,  followed  by  the  prisoner,  he  said  ^'  I 
do  not  think  I  did."  He  was  then  asked,  '^  Did  you  not  fur- 
ther state  that  a  report  came  to  the  door,  shortly  after,  that 
some  one  was  hurt?"  and  he  answered  ^^I  do  not  believe  I 
did." 

The  written  statement  was  then  shown  to  the  witness,  and 
he  was  asked  if  he  signed  it,  and  he  said  ^^  I  do  not  know ;  I 
made  my  mark  to  the  statement." 

The  statement  was  identified  by  the  officer  to  whom  it  was 
made. 

After  the  prisoner's  counsel  rested  his  case  the  written 
statement  of  Curran  was  offered  in  evidence  by  the  prosecu- 
tion, and  was  objected  to  by  the  prisoner's  counsel  as  incom- 
petent ;  the  objection  was  overruled,  and  the  statement  was 
read  in  evidence. 

It  is  competent  for  a  party  on  the  trial  to  prove  that 
a  witness,  on  the  part  of  his  adversary,  has  made  oral 
statements  inconsistent  with  evidencer  upon  a  material  ques- 
tion given  by  such  witness  on  the  trial,  for  the  purpose  of  < 
impeaching  the  credibility  of  a  witness,  and  weakening  the 
force  of  the  evidence.  But  it  is  requisite  that  the  party  offer- 
ing the  impeaching  evidence  should  first  call  the  attention  of 
the  witness  to  the  circumstances  under  which  the  statements 
were  made,  that  he  may  have  an  opportunity  of  correct- 
ing the  evidence  given  on  the  trial,  or  of  explaining  the. 
apparent  inconsistency  between  his  evidence  and  his  former 
statements. 

The  reason  of  the  rule  applies  as  strongly  to  written 
as  to  oral  statements  made  by  the  witness;  and  when  his 
evidence  is  sought  to  be  impeached  by  written  statements, 
allied  to  have  been  made  by  him,  the  writing  should  be  first 
produced,  so  that  he  may  have  an  opportunity  for  inspec- 
tion and  examination.  And  as  the  writing  is  the  best  evi- 
dence of  the  statement  made  by  the  witness  therein,  ques- 
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tioDB  as  to  the  contents  are  not  ordinarily  admissible.  {The 
Qtieen^s  Case,  2  B.  &  B.,  387 ;  Newcomh  r.  Orisiooldj  24 
N.  Y.,  298 ;  Greenleaf  on  Evidence,  §  463 ;  2  Phillips  on 
Evidence,  962.) 

In  this  case  the  paper  was  shown  to  the  witness,  and  he 
had  th^  opportunity  for  examination.  There  was  no  objeo* 
tion  to  the  questions  asked  him  as  to  its  contents. 

The  statements  contained  in  it  were  material  to  contradict 
the  evidence  of  the  witness  on  his  examination  in  chief; 
and  the  objection  to  it,  on  the  ground  of  incompetency,  was 
jjroperly  overruled. 

If  any  part  of  the  statement  was  objectionable,  as  not 
relating  to  inquiries  which  had  been  made  of  the  witness,  that 
objection  should  have  been  specifically  taken. 

And,  on  examination  of  the  paper,  it  does  not  appear  to 
contain  any  material  facts,  except  such  as  were  conceded,  or 
were  within  the  scope  of  the  contradiction,  which  the  prose- 
cution was  authorized  to  make. 

The  witness  (Ourran),  on  his'  examination  by  the  pri- 
soner's counsel,  testified  that  the  written  statement  was 
made  while  he  was  under  arrest ;  and  that  be  supposed  he 
would  be  discharged  from  the  arrest  when  he  should  sign  the 
paper. 

The  officer,  under  whose  direction  the  statement  was  made, 
was  subsequently  called  by  the  prosecution,  and  was  asked  if 
he  held  out  any  inducement  or  used  any  compulsion  to 
induce  the  witness  to  make  and  sign  it. 

To  this  question  the  prisoner's  counsel  objected,  and  the 
objection  was  overruled,  and  the  prisoner's  counsel  excepted, 
and  the  witness  answered  in  the  negative. 

We  perceive  no  error  in  this  ruling.  The  prisoner's  counsel 
had  given  evidence  tending  to  show  that  the  witness,  when  he 
made  the  statement,  may  have  been  influenced  by  fear,  or  the 
hope  of  personal  advantage ;  and  the  question  was  designed 
to  dispel  this  inference,  and  to  show  that  the  statement  was 
volimtary.  The  only  remaining  question  relates  to  the  irre- 
gularity, on  the  part  of  the  jury,  in  procuring  and  reading^ 
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a  newspaper  report  of  the  trial  after  the  case  was  enbmitted 
to  them ;  and  also  in  reading,  daring  their  deliberations,  the 
portion  of  the  Bevised  Statutes  containing  the  definition  of 
murder  and  manslaughter. 

The  allegations  upon  these  subjects  are  contained  in  certain 
affidavits,  which  are  presented,  and  annexed  to  the  judgment 
record  and  the  bill  of  exceptions. 

This  case  comes  before  us  on  a  return  to  a  writ  ol  error, 
issued  out  of  this  court  to  the  Superior  Oonrt. 

The  Sevised  Statutes  authorize  the  review  of  a  conviction 
and  judgment  in  a  criminal  case  upon  a  writ  of  error,  which, 
by  the  well  settled  doctrine  of  this  court,  only  brings  up  the 
record  and  matters  in  the  nature  of  a  record,  together  with 
the  bill  of  exceptions,  if  any,  which  has  been  settled  in  the 
case. 

Neither  the  Supreme  Court  nor  this  court  can  grant  a  new 
trial  in  a  criminal  case  upon  the  merits.  And  if  this  indict- 
ment  had  been  found  and  tried  in  the  Oyer  and  Terminer, 
the  only  remedy,  if  any,  which  the  prisoner  could  have 
had,  for  the  irregularity  of  which  he  complained,  would  have 
been  upon  application  for  a  new  trial  to  the  court  before  which 
the  trial  was  had. 

It  is  only  legal  errors  which  can  be  considered  on  writs  of 
error;  errors  appearing  in  the  record,  or  by  exceptions  taken 
upon  the  trial. 

The  statute  authorizes  exceptions  to  be  taken  by  the  defend- 
ant upon  the  trial  of  an  indictment  to  any  decision  of  the 
court,  and  provides  that  a  bill  of  exceptions  may  be  settled 
and  returned  upon  a  writ  of  error.  (2  R.  S.,  786,  §  21.)  And 
no  assignment  of  errors,  or  joinder  in  error,  is  necessary; 
but  the  statute  declares  that  the  court  shall  proceed  on  the 
return  to  a  writ  of  error,  « and  render  judgment  upon  the 
record  before  them."  (2  R.  S.,  741,  §  28.)  In  Willis  v.  Peo- 
pie  (82  N.  T.,  715),  the  prisoner,  after  his  conviction  for  homi- 
cide, made  a  motion  for  a  new  trial  upon  affidavits  tending  to 
show  that  one  of  the  jurors  had,  before  the  trial,  formed  and 
expressed  an  opinion  that  the  prisoner  was  guilty. 

SiGKELS — ^VoL.  V,         64 
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The  application  was  denied,  and  the  Supreme  Court,  upoa 
the  affidavits  which  had  been  returned  with  the  record,  heard 
and  decided  the  qnestion  raised  upon  the  merits.  This  court 
held  that  the  question  was  not  reviewable  here ;  and  Denio, 
J.,  said :  ^^  The  matters  stated  in  the  affidavits  upon  which 
the  motion  was  made  in  the  Oyer  and  Terminer  took  place 
out  of  the  court  They  could  not  be  made  to  appear  by  the 
record,  for  they  formed  no  part  of  the  proceedings ;  and  they 
could  not  be  the  subject  of  exception,  for  they  did  not  take 
place  on  the  trial,  and  were  not  brought  to  the  attention  of 
the  court  until  after  the  verdict  was  given.'' 

In  the  People  v.  Thcyirypsan  (41  N.  Y.,  1)  the  prisoner  was 
convicted  of  manslaughter  in  the  second  degree,  and,  although 
it  appeared  by  the  evidence  that  the  prisoner  was  not  guilty 
of  that  offence,  the  court  held  that,  as  there  was  no  excep- 
tion, it  could  not  reverse  the  judgment. 

These  views  are  decisive  against  the  power  of  this  court  to 
review  the  irregularity  complained  of,  unless  it  is  given  by 
section  85,  chap.  361,  Laws  of  1857,  amending  the  act  estab- 
lishing the  Superior  Court.  That  section  declares  that  the 
General  Term  of  that  court  shall  have  ^^  exclusive  power  in 
criminal  cases  on  motion  on  the  indictment,  with  or  without 
a  bill  of  exceptions,  to  review  its  decisions  and  judgments, 
and  grant  new  trials ;  and  the  Court  of  Appeals  shall  have 
exclusive  jurisdiction  to  review  the  decisions  and  judgments 
made  at  the  General  Term  in  criminal  cases,  in  the  same  cases^ 
<md  in  the  same  m^annery  as  if  m,ade  hy  the  Supreme 
CowrtP 

It  is  unnecessary  to  decide  whether  this  section  was  intended 
to  confer  on  the  General  Term  of  the  Superior  Court  power 
to  grant  new  trials,  except  for  legal  errors  committed  on  the 
trial,  which  would  appear  upon  the  record  or  bill  of  excep- 
tions, if  the  motion  was  made  thereon. 

But  this  court,  by  the  terms  of  the  act,  is  only  to  review 
the  decisions  and  judgments  of  the  General  Term,  in  the 
same  cases,  and  in  the  same  manner,  as  if  the  decisions 
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and  judgments  had  been  made  and  rendered  in  the  Sapreme 
Ck>urt. 

We  are  of  the  opinion  that  the  act  in  question  does  not, 
and  was  not  intended  to  extend  the  jarisdiction  of  this  court, 
in  respect  to  cases  coming  here  on  writ  of  error  to  the  Supe- 
rior Court ;  and  we  reach  this  conclusion  with  less  reluctance, 
as,  upon  a  careful  examination  of  the  affidavits,  we  are  satis- 
lied  that  the  prisoner  was  not  prejudiced  by  the  misconduct 
of  the  jury. 

The  judgment  appealed  from  must  be  affirmed. 

All  concur.    Kapallo,  J.,  not  voting. 

Judgment  affirmed. 


Samuel  0.  Bbowk,  Appellant,  v.  Ghaslbs  Leigh,  Bespondent 

No  judgment  can  be  entered  upon  a  remittitur  of  an  order  of  this  court 
reversing  an  interlocutory  order  of  the  Supreme  Court,  nor  can  the  costs 
of  the  appeal  be  adjusted  by  the  clerk.  The  proceedings  are  interlocu- 
tory, and  costs  are  to  be  adjusted  and  collected  as  other  interlocutory 
costs  are  collected. 

Upon  motion  to  set  aside  a  judgment  for  costs  entered  upon  such  a  remit- 
titur, the  court  may  make  a  proper  order  for  the  recoveiy  of  the  costs ; 
but  its  refusal  so  to  do  does  not  -affect  a  substantial  right,  and  is  not 
appealable. 

Appeals  to  this  court  from  orders  are  not  within  the  exceptions  of  subdi- 
vision 5  of  section  807  of  the  Code.  But  where  costs  are  given  the 
successful  party  is  entitled  to  full  costs.    (Code,  g  807,  sub.  6.) 

(Aigued  November  26,  1872 ;  decided  December  8, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  an  order 
of  Special  Term  vacating  a  judgment  for  costs  in  favor  of 
plaintiff  entered  upon  remittitur  from  the  Court  of  Appeals 
and  setting  aside  the  adjustment  of  costs  by  the  clerk. 

A  motion  was  made  by  defendant  at  Special  Term  to  set 
aside  an  amended  complaint  herein.  The  motion  was  granted 
and  the  order  was  affirmed  at  General  Term.    Upon  appeal 
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to  this  court  the  order  was  reversed  and  motion  denied  with 
costs.  Plaintiff  obtained  npon  the  remittitur  an  ex  parte 
order  that  the  judgment  and  order  of  the  Court  of  Appeals 
be  made  the  judgment  of  the  Supreme  Oourt,  and  diat  plain*- 
tiff  have  execution  therefor ;  and  upon  such  order  plaintiff's 
costs  were  adjusted  by  the  clerk  and  judgment  entered  there- 
for.   The  following  are  the  items  of  costs  allowed : 

Before  argument $30  00 

For  argument 60  00 

For  preparing  and  serving  papers 20  00 

Costs  of  motion  to  dismiss  appeal 10  00 

Printing  papers  on  appeal. 23  60 

FareandexpensestoCourtof  Appeals,  Albany,  N.Y,  10  00 

Clerk  entering  judgment 50 

Execution 69 

Clerk  of  Court  of  Appeals 3  50 


Defendant,  thereupon,  moved  to  set  aside  the  judgment 
and  the  adjustment  of  costs,  which  motion  was  granted. 

JE.  J,  MaxtoeU  for  the  appellant.  In  this  court  all  appeals 
are  on  the  same  footing,  and  general  costs  follow  whether  the 
appeal  be  from  an  order  or  judgment.  (  White  v.  AntAonyy 
23  N.  Y.,  164 ;  5  Tiff.  &  Smith  Pr.,  130 ;  Taunton  v.  Grot, 
9  Abb.,  458 ;  JIaU  v.  EramoSy  9  Abb.  Pr.,  453,  note ;  10 
How.,  117  ;  Borat  v.  Leoy^  note  to  Calendar  1869,  Court  of 
Appeals.)  The  judgment  was  properly  entered.  (25  N.  Y., 
484 ;  9  Abb.,  453  ;  2  Tiff.  &  Smith  Pr.,  130  ;  6  Eobt.,  497 ; 
23  N.  Y.,  347 ;  1  Abb.  Pr.,  262 ;  17  id.,  293,  affirmed  by 
Ct.  App. ;  Maogregor  v.  Buelly  17  Abb.,  31 ;  22  Barb.,  86 ; 
16  Abb.,  413 ;  26  How.,  170.)  The  items  of  disbursements 
were  properly  allowed  by  the  clerk.  {Cuyler  v.  CoatSj  10 
How.,  141 ;  People  v.  Oahe^  1  id.,  195 ;  Lyon  v.  Wilks^  1 
Cow.,  591 ;  28  How.,  159 ;  11  Paige,  193  ;  2  Til.  &  Shearman, 
679.) 
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P.  V.  R,  Stanion  for  the  respondent.  The  motion  being 
interlocutory,  plaintiff  wae  not  entitled  to  a  general  judgment 
for  eoste.  (Code,  §  246 ;  Sutherland  v.  Tylerj  11  How.  Pr., 
261 ;  Bdmont  ▼.  Pewverty  8  Bobt.,  698 ;  Masa  v.  Sun  Mvt. 
Ins.  Co.^  22  How.  Pr.,  62.)  The  right  to  costs  is  purely 
statutory.  {Ol(»rk  ▼.  Dewey y  6  J.  B.,  261 ;  Watermcmy.  Van 
JBenscottenj  13  id.,  425 ;  The  Supervieore  v.  Btigge^  3  Den., 
173 ;  Wiekhana  v.  Sedey^  18  Wend.,  649 ;  Montgomery  Co%mty 
£ank  V.  Albany  Oity  Bank,  3  Seld.,  459 ;  Oode,  §  303 ; 
Boret  T.  Levy  [Ct.  App.,  1869]  ;  My  v.  ffdton,  15  N.  T., 
600.)  The  clerk  can  only  adjust  costs  in  a  final  judgment. 
(Oode,  §  311.;  Jf^ellia  v.  De  Forest^  6  How.  Pr.,  413 ;  Dudley 
T.  Mah&ia,  8  N.  T.,  9.) 

Allen,  J.  The  order  from  which  the  plaintiff  has  appealed 
does  not  affect  a  substantial  right,  and  is  not,  therefore,  appeal- 
able to  this  court.  The  defendant  by  his  application  only 
sought  to  be  relieved  from  a  judgment,  which  he  claimed  to 
be  irregular,  and  an  adjustment  of  costs,  which  he  claimed  to 
be  unauthorized.  In  both  positions  he  was  right,  and  enti- 
tled to  hie  motion.  No  judgment  could  be  entered  upon  the 
remittitur  of  the  order  of  this  court  reversing  an  order  of  the 
Supreme  Court. 

The  proceedings  were  interlocutory,  and  did  not  authorize 
the  entry  of  a  final  judgment.  The  Code  defines  a  judgment, 
and  prescribes  the  mode  of  its  recovery,  and  the  formula  for 
its  perfection.  (Code,  §§  246,  274,  et  eej.)  An  entry  of  a 
judgment  for  costs  upon  an  interlocutory  order  is  nowhere 
authorized.  So,  too,  the  derk  is  only  authorized  to  adjust 
costs  when  they  enter  into  a  judgment.  (Code,  §  811.)  In 
interlocutory  and  special  proceedings,  the  costs  are  to  be 
adjusted  by  the  judge  or  court  before  whom  the  same  may  be 
heard,  or  in  such  manner  as  the  judge  or  court  may  direct. 
(Id.)  The  court  did  not  decide  that  the  plaintiff  was  not  enti- 
tled to  the  costs  of  his  former  appeal,  and  the  order  now 
appealed  from  did  not  affect  his  right  to  them.  It  only  left 
him  to  apply  for  their  adjustment  and  a  proper  order  for  their 
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payment,  as  he  should  be  advised.  Doubtless  the  conrt  might 
upon  this  application  have  adjusted  the  costs  and  made  the 
proper  order  for  their  recovery,  but  it  was  not  thought  expe- 
dient, and  no  legal  or  substantial  right  of  the  pkintiff  was 
violated  by  the  omission.  The  former  order  of  the  Supreme 
Court  having  been  reversed,  with  costs,  the  plaintiff,  then  the 
appellant,  was  entitled  to  full  costs  of  an  appeal  to  this  court 
(Oode,  §  807.)  Appeals  to  this  court  from  orders  are  not 
within  the  exceptions  in  sub.  5  of  this  section.  The  plaintiff 
was  entitled  under  the  order  of  this  court  to  the  costs  claimed, 
except  costs  on  motion  to  dismiss  appeal,  $10,  and  expenses  to 
Oourt  of  Appeals,  Albany,  $10,  and  entering  of  judgment  and 
the  execution,  $1.19 ;  and  the  court  would  undoubtedly,  upon 
a  proper  application,  have  adjusted  them  in  accordance  with 
these  views,  and  they  would  have  been  collectible  as  other 
interlocutory  costs  are  collected.  But  the  order  of  the  court, 
merely  setting  aside  proceedings  as  irregular,  did  not  affect  a 
substantial  right,  and  therefore  the  appeal  must  be  dismissed, 
with  costs. 

The  costs  of  the  two  appeals  from  orders  will  about  balance 
each  other,  and  the  Supreme  Court  can,  in  its  discretion, 
make  the  proper  order  for  setting  off  one  against  the 
other,  and  for  the  payment  of  any  difference  to  the  party 
entitled. 

The  order  now  appealed  from  did  not  affect  in  any  way  the 
progress  or  result  of  the  litigation  between  the  parties,  or  bear 
at  all  upon  the  merits  of  the  controversy,  but  in  this  respect 
it  does  not  differ  from  the  great  majority  of  orders  brought 
here  by  appeal.  Kot  one  in  ten  of  the  appeals  from  orders 
to  this  court  affect  in  any  way  the  merits  of  litigations,  and 
only  add  to  the  expense  of  legal  controversies,  and  hinder  and 
delay  their  final  termination.  There  appears  to  be  a  mania 
for  taking  the  judgment  of  the  court  of  last  resort  upon  the 
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most  trifling  controyersies  and  the  most  immaterial  orders. 
It  is  right,  therefore,  that  parties  should  pay  the  costs. 

Appeal  dismissed,  with  costs. 

All  concm*. 

Appeal  dismissed. 


John  Moncbikf,  Appellant,  v.   Theobobb  Boss  et  al., 

Eespondents. 

M.  by  hiB  will  devised  the  net  income  arising  from  his  real  estate  to  his 
mother  during  her  life,  and  upon  her  death  directed  his  executor  to  sell  all 
his  real  estate  with  the  exception  of  one  piece,  and  out  of  the  proceeds  to 
to  pay  his  sister  J.  $20,000  and  the  residue  to  his  sister  A.  The  mother 
died  during  the  lifetime  of  the  testator.  The  testator  died,  leaving  plain- 
tiff (his  brother)  and  the  two  sisters  his  only  heirs.  After  his  death  the 
executor  received  the  rents  of  the  real  estate.  Plaintiff  claimed  one 
third  thereof,  and  asked  for  an  accoimting.  Heildj  that  the  will  gave  the 
executor  no  title  to  the  real  estate,  or  right  to  receive  the  rents  and 
profits;  but  as  the  sale  was  directed  to  be  made  immediately  after  the 
death  of  the  mother,  and  the  direction  was  absolute;  by  this  power  the 
land  was  equitably  converted  into  money,  and  would  be  so  regarded, 
and  that  the  entire  proceeds  belonged  to  the  sisters. 

Oermond  v.  JonM  (2  Hill,  568)  and  OampbeU  v.  Joknton  (1  Sandf  .  Oh..  148), 
distinguished. 

(Submitted  November  29, 1872 ;  decided  December  8, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Common  Pleas  for  the  city  and  county  of  New  York,  aflSrm- 
ing  a  judgment  in  favor  of  defendants,  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  compel  defendant  Boss,  as  execu- 
tor of  the  last  will  and  testament  of  James  Moncrief,  to  account 
for  the  rents  collected  by  him  from  the  real  estate  of  the 
deceased,  and  to  pay  to  plaintiff  one-third  thereof.  James 
Moncrief  died  February  1, 1871,  seized  of  a  large  amount  of 
real  estate  situate  in  the  city  of  New  York,  leaving  plaintiff,  his 
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brother,  and  defendants  Agnes  A.  Moore  and  Jane  Moncrief, 
his  sisters,  his  only  heirs  him  surviving.  He  left  a  last  will 
and  testament,  of  which  the  following  is  a  copj : 

"  I,  James  Moncrief,  of  the  city  of  N"ew  York,  do  make, 
publish  and  declare  this  to  be  my  last  will  and  testament, 
hereby  revoking,  and  making  null  and  void,  all  other  and 
former  wills  by  me  made,  as  follows :  1st.  I  direct  that  all 
my  just  debts  and  funeral  expenses  be  paid  as  soon  as 
convenient  after  my  decease.  2d.  I  give  and  bequeath  the 
sum  of  $500  per  annum,  payable  quarterly  from  and  after  my 
decease,  for  and  during  the  lifetime  of  my  mother,  to  each  of 
my  sisters.  3d.  I  give,  devise  and  bequeath  the  right  of 
burial  in  my  Oakhill  Cemetery  plot  to  my  mother,  brother 
and  sisters,  and  brother-in-law,  and  the  fee  thereof  unto  the 
children  of  my  sister  Agnes,  and  their  respective  heirs  and 
assigns  forever.  4th.  I  give  and  bequeath  all  my  personal 
estate  to  my  mother.  5th.  I  give,  devise  and  bequeath  the  net 
income  arising  from  my  real  estate  unto  my  mother,  for  and 
during  her  natural  life,  and  at  and  upon  her  death,  after  pay- 
ing the  expenses  of  her  suitable  and  proper  burial.  Ctlu  I 
direct  that  my  plot  aforesaid  be  properly  inclosed,  and  a  vault 
and  monument  be  erected  thereon.  7th.  Thereupon  I  direct 
my  executor  to  sell  and  dispose  of  all  the  real  estate  whereof 
I  may  die  seised,  possessed  or  entitled,  except  the  plot  afore- 
said, at  public  or  private  sale,  hereby  authorizing  and  empower- 
ing him  to  make  and  deliver  proper  conveyances  for  the  trans- 
fer to  the  purchasers  thereof.  8th.  Out  of  the  proceeds  of  such 
sale  I  give,  devise  and  bequeath  the  sum  of  $20,000  to  my  sister 
Jane,  and  her  heirs  and  assigns  forever.  9th.  The  rest  and 
residue  thereof  I  give,  devise  and  bequeath  unto  my  sister 
Agnes,  and  her  heirs  and  assigns  forever.  Lastly.  I  nominate 
and  appoint  my  friend,  Theodore  Boss,  executor  of  this  my  last 
will  and  testament.  In  testimony  whereof  I  have  subscribed 
my  name  and  a£Sxed  my  seal  this  24th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
eight. 

"JAMES  MONCRIEF"  [l.  s.]. 
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The  mother  of  the  testator  died  before  him,  to  wit :  Sep- 
tember 8d,  1869.  The  will  was  duly  admitted  to  probate, 
and  the  executor  collected  the  rents  of  the  real  estate,  some 
portions  of  which  remained  unsold  at  the  time  of  the  trial. 
The  referee  directed  the  dismissal  of  the  complaint,  and  judg- 
ment  was  entered  accordingly. 

Damd  McAdami  for  the  appellant.  The  executor  took  no 
estate  in  the  realty  devised  by  the  will.  {Rigid  <b  Phillips 
V.  Smithy  12  East,  455;  Gregory  v.  Henderson^  7  Taunt., 
772 ;  Coke  on  Litt.,  ed.  1818,  vol.  2,  p.  118,  and  notes ;  Bugd.  on 
Powers,  3d  Am.  ed.,  marg.  p.  120,  and  notes ;  3  B.  S.,  5th 
ed.,  20,  §  75.)  The  executor  had  a  mere  power  of  sale,  and 
until  the  exercise  of  it  the  heirs  were  entitled  to  the  rents. 
(Johnson  V.  Schavber^  7  Cow.,  107 ;  3  Cow.,  651 ;  4  Wash.  C. 
C,  278 ;  Martin  v.  Martin^  28  How.,  385 ;  and  see  2  Bradf, 
107;  43  Barb.,  175 ;  3  Corast.,  276;  26  Barb.,  224;  HopUna 
V.  Hopkins f  cases. Tempore  Talbot,  44;  Sugd.  on  Powers,  3d 
Am.  ed.,  marg.  p.  120,  and  notes;  Coke  on  Litt.,  ed.  1818, 
vol.  3,  p.  118 ;  Doe  v.  Shoiter^  8  Ad.  &  El,  905 ;  Billiard  on 
Beal  Estate,  3d  ed.,  p.  591,  subd.  17;  Walker  y.  Quigg,  6 
"Watfca,  89 ;  Jackson  v.  Jansen^  6  Johns.,  73 ;  Bloomer  v.  WaJr 
don,  3  Hill,  361 ;  Sharpsteen  v,  TiUon,  3  Cow.,  651 ;  Camjh 
hell  V.  Johnson  et  al.y  1  Sandf,  Ch,  B.,  148 ;  Allen  v.  De  Witty 
3  Comst.,  276 ;  Law  of  Trust  and  Trustees,  Tiff.  &  Bull.,  750, 
ed.  of  1862,  and  authorities  there  cited ;  Hill  on  Trustees,  2d 
Am.  ed.,  marg.  pp.,  235,  236,  and  authorities  there  cited; 
Caines'  Cas.  in  Error,  1-16.)  The  legal  estate  was  in  the 
heirs,  subject  to  the  execution  of  the  power  of  sale.  {Allen  v. 
Dewitty  3  Comst.,  278,  citing  Chance  on  Powers,  172,  §  454 ; 
1  B.  8.,  737,  §  121 ;  5  Seld.,  411.)  The  legacy  to  the  mother 
lapsed  by  her  death  to  the  heirs,  who  have  a  right  to  an 
accounting.  {Savage  v.  Bumhamky  17  N.  Y.,  574,  575 ; 
81  How.,  128 ;  Wright  v.  Wrighiy  16  Ves.,  191 ;  Bop.  Leg., 
471-531 ;  Dighy  v.  Zegardy  3  P.  Wms.,  22 ;  Bagwell  v. 
Dryy  1  id.,  700 ;  PeU  v.  Chcy^man,  1  Ves.,  Sr.,  542 ;  Wood 
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V.  JSrovmy  34  N.  Y*,  337 ;  Cany^lMl  v.  Johnsouy  1  Sandf.  Ch. 
K.,  148.) 

e/l  &  JSosworth  for  the  respondents.  A  testator,  by  the  terms 
of  his  will,  may  make  land  money,  or  money  land.  (Jarman 
on  Wills,  Yol.  1,  pp.  473-480 ;  Redf.  on  Law  of  Wills,  vol.  2, 
125, 126.)  The  land  was  equitably  converted  into  money  and 
the  proceeds  belonged  to  the  sisters.  {Manice  v.  Manicey  43 
N.  Y.,  308 ;  Bogert  v,  fferteUy  4  Hill,  600.)  The  fee  of  the 
real  estate  vested  in  the  executors  by  necessary  implication  of 
law.  (Doe  v.  Earn/ay,  6  Ad.  &  EL,  206  ;  3  R.  S.,  5th  ed., 
15,  §  50 ;  Bagert  v.  SerteU^  4  Hill,  500 ;  Manice  v.  Mcmicey 
43  N.  Y.,  303.) 

Gboveb,  J.  The  testator,  by  the  fifth  clause  of  his  will, 
devised  the  net  income  arising  from  his  real  estate  to  his 
mother  during  her  life,  and  at  and  upotx  her  death,  after  pay* 
ing  the  expenses  of  her  suitable  burial.  By  the  sixth  dause 
he  directed  that  a  burial  plot  owned  by  him  in  a  cemetery  be 
properly  inclosed  wd  a  vault  and  monument  erects  thereon. 
The  seventh  clause  is  as  follows :  ^'  Thereupon  I  direct  my  exe- 
cutor to  sell  and  dispose  of  all  the  real  estate  whereof  I  may 
die  seized,  except  the  plot  aforesaid,  at  public  or  private  sale, 
hereby  authorizing  and  empowering  him  to  make  and  deliver 
proper  conveyances  for  the  transfer  to  the  purchaser  thereof" 
By  the  eighth  clause  he  gave  out  of  the  proceeds  of  the  sale  the 
sum  of  $20,000  to  his  sister  Jane,  one  of  the  respondents,  and 
her  heirs  and  assigns  forever.  By  the  ninth,  he  gave  the  rest 
and  residue  thereof  unto  his  sister  Agnes,  also  a  respondent, 
and  her  heirs  wd  assigns  forever.  The  mother  died  during 
the  life  of  the  testator.  The  testator  died  seized  of  consider- 
able re^  estate  in  the  city  of  New  York,  leaving  the  appel- 
lant, bis  brother  and  the  above  mentioned  sisters  his  only 
heirs.  The  respondent,  the  executor,  after  probate  of  the 
will,  received  the  rents  of  the  real  estate.  The  appellant  in 
this  action  claims  an  account  of  such  rents  and  payment  to  him 
of  one-third  thereof,  whioh  he  claims  to  be  entitled  to  as  one 
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of  the  heirs  of  the  testator.    Whether  he  is  so  entitled  is  the 
only  question  in  the  ease. 

By  the  death  of  the  mother  in  the  life  of  the  testator, 
the  devise  to  her  of  the  net  rents  and  profits  during 
her  life  lapsed,  but  by  tlie  true  construction  pf  the  residue 
of  the  fifth  clause  the  payment  of  her  funeral  expenses 
were  charged  upon  the  proceeds  of  the  real  estate.  By  the 
sixth  clause  the  cost  of  inclosing  the  burial  plot  and  erecting 
a  vault  and  monument  thereon  were  made  a*  like  charge. 
The  complaint  contains  no  allegations  in  respect  to  either  of 
these  charges  upon  the  proceeds  of  the  estate,  and  the  presump- 
tion is  that  the  funeral  expenses  of  the  mother  have  been 
paid,  and  the  plot  inclosed,  and  vault  and  monument  erected 
thereon,  and  properly  paid  for,  but  whether  so  or  not  is  not 
material.  As  above  remarked,  the  only  question  made  in 
the  case  is  whether  the  appellant,  as  heir  of  the  testator,  is 
entitled  to  receive  a  portion  of  whatever  rents  and  profits  may 
have  been  received  by  the  executor  before  the  real  estate  is 
sold  under  the  power  given  by  the  seventh  clause  of  the  will. 
The  position  of  the  appellant  is  that  this  seventh  clause  does 
not  give  to  the  executor  any  title  to  the  real  estate.  That  con- 
sequently such  title  descended  to  him,  subject  to  the  execu- 
tion of  the  power  of  sale  by  the  executor,  and  that  the  heirs 
are,  as  owners,  entitled  to  the  rents  and  profits  until  such 
execution.  The  first  proposition  is  correct.  The  seventh 
clause  does  not  give  to  the  executor  any  title  to  the  real  estate 
in  trust  or  otherwise,  or  right  to  receive  the  rents  and  profits, 
but  confers  upon  him  a  general  power,  in  trust,  to  sell  the 
land.  (1 N.  Y.  Statutes  at  Large,  684,  §  94.)  In  this  respect 
the  statute  is  the  same  as  the  pre-existing  law,  and  were  there 
no  other  provisions  in  the  will  to  afifect  the  question,  the  title, 
fis  claimed  by  the  appellant,  descended  to  the  heirs,  subject 
to  the  execution  of  the  power  of  sale,  and  as  owners  they 
were  entitled  to  the  rents  and  profits  accruing  intermediate 
the  death  of  the  testator  and  such  execution  {Jachson  v. 
SchaiAer,  Y  Cowen,  187 ;  reversed,  2  Wend.,  258),  but  upon 
what  ground  does  not  appear  {Sharpsteen  v,  TiUoUy  8  id.,  661). 
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But  by  the  seyenth  daase  a  sale  was  directed  to  be  made 
immediately  after  the  death  of  the  mother.  This  direction 
was  absolate,  and  performance  of  the  duty  would  have  been 
enforced  in  equity.  (1  N.  Y.  Statutes  at  Large,  684,  §  96.) 
The  execution  of  the  power  was  not  made  dependent  upon 
any  contingency  or  the  exercise  of  any  discretion  by  the 
donee.  Hence,  by  the  power,  the  land  was  equitably  converted 
into  money  from  the  time  the  sale  was  directed  to  be  made, 
and  will  be  so  regarded  thereafter  in  equity  for  all  purposes. 
{BogertY. HerUlly 4t  Hill, 492;  1  Jarmail  on  Wills,  525, 530.) 
This  is  upon  the  principle  that  equity  regards  as  done  what 
ought  to  be  done.  {Manice  v.  Manicej  43  N.  Y.,  308; 
WhiU  V.  E(yu)ard,  46  K  Y.,  144.)  It  follows  that  the  land 
must  be  regarded  as  converted  into  money  for  the  purpose  of 
determining  who  is  entitled  to  the  proceeds,  whether  aiising 
from  inpome  or  a  sale.  So  regarded  by  the  eighth  and  ninth 
clauses  of  the  will,  the  entire  proceeds  of  the  land,  except  the 
funeral  expenses,  etc.,  are  given  as  money  to  the  sisters  of  the 
testator,  Jane  and  Agnes.  Any  income  derived  from  the  real 
estate  before  the  sale  has  been  made,  in  equity  clearly  belongs 
to  these  sisters,  and  not  to  the  plaintiff.  This  was  the  inten- 
tion of  the  testator,  apparent  from  the  will. 

The  only  question  in  Oermond  v,  Jones  (2  Hill,  569)  was 
whether  the  donee  of  a  power  to  sell  real  estate,  which  was  in 
trust,  so  far  as  the  proceeds  were  required  to  pay  debts  and 
legacies,  but  beneficial  as  to  any  residue,  there  might  be 
thereby  acquired  seizin  of  the  estate,  thus  making  his  wife 
dowerable  therein.  It  was  held  that  he  did  not.  The  case  has 
no  bearing  upon  the  equitable  rights  of  the  parties  in  this 
action.  Jackson  v.  JSchatiber  (7  Cowen,  187)  was  an  action 
of  ejectment,  where  the  only  question  was  as  to  the  legal  title, 
and  had  nothing  to  do  with  the  equitable  rights  of  benefit 
ciaries  under  the  power.  Oamjpbell  v.  Johnston  {1  Sand.  Ch. 
148),  cited  and  somewhat  relied  upon  by  the  counsel  for  the 
appellant  in  support  of  the  heirs'  right  to  the  income  in  this 
oase,  will  be  found  upon  examination  to  have  no  such  ten- 
dency.   There  the  land  was  devised  to  the  executors  in  trust, 
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to  sell  for  the  benefit  of  the  heirs  of  the  testator.  The  exe- 
cutors having  before  the  sale  received  the  rents  and  profits,  it 
was  held  that  no  estate  vested  in  them  under  the  will ;  that 
thej  had  only  a  power  in  trust ;  that  the  land  descended  to 
the  heirs,  to  whom  the  executors  were  accountable  for  the 
rents  and  profits  received  by  them.  It  will  be  seen  that  the 
heirs  were  the  beneficiaries  under  the  power.  Had  these  been 
different  persons,  the  question  presented  by  this  case  would 
have  arisen  in  that,  but  being  identical,  no  such  question  was 
discussed  or  determined.  The  executory  were  held  accounta- 
ble to  the  persons  entitled  to  the  money,  and  whether  called 
heirs  or  devisees,  was  wholly  imimaterial.  In  this  case  the 
executor  must  account  to  the  persons  entitled  to  the  money. 
These  we  have  seen  are  the  legatees  to  whom  the  proceeds  of 
the  land  are  given  as  money  by  the  will,  and  not  the  plaintiff.^ 
He  has  no  interest  therein,  whether  arising  firom  rents  or 
sales.  His  complaint  was  for  that  reason  rightly  dismissed. 
This  leads  to  an  affirmance  of  the  judgment,  with  costs. 

All  concur,  except  Folgbb,  J.,  not  voting. 

Judgment  affirmed. 


Ebhest  Fiedleb,  Bespondent,  v.  Hbnbv  A.  Dabbin  et  al.. 

Appellants. 

Defendant,  M.  M.  D.,  was  the  owner  of  certain  real  estate,  niKm  which 
was  a  mortgage  in  process  of  foreclosure.  Under  an  arrangement  with 
her,  W.  purchased  the  mortgage,  proceeded  to  a  sale  of  the  premises, 
became  the  purchaser,  and  took  title  thereto.  He  conveyed  to  F.,  who 
executed  to  W.  a  bond  for  the  amount  advanced  by  W.,  secured  by 
mortgage  upon  the  premises.  F.  at  the  same  time  executed  to  M.  M.  D.  a 
deed  subject  to  the  mortgage,  with  the  name  of  the  grantee  in  blank, 
with  authority  to  her  to  fill  the  blank.  W.  transferred  F.*s  bond  and 
mortgage  to  plaintiff  at  ten  per  cent  discount,  which  was  paid  by  defend- 
ant, H.  A.  O.,  husband  of  M.  M.  D.  Soon  after  defendants  applied  to 
plaintiff  for  a  loan  of  $1,500  for  four  months  upon  security  of  the  pro- 
perty, and  proposed  to  pay  $150  for  the  use  of  the  money.    An  arrange- 
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ment  was  made  by  which  phuntifTs  name  was  inserted  in  Uic  deed  fh>m 
F.,  which  deed  was  acknowledged  by  F.  and  delivered  to  plaintiff,  who 
gave  checks  to  F.'s  order,  but  for  defendant's  benefit,  for  the  $1,500.  At 
the  same  time,  and  as  part  of  the  same  transaction  plaintiff  contracted  to 
sell  the  premises  to  M.  M.  D.  for  $5,650,  of  which  the  $1,500  and  the 
premium  of  $150  formed  part,  the  sale  to  be  consummated  four  mouths 
from  date.  Defendants  remamed  in  possession.  Upon  the  failure  of 
M.  M.  D.  to  perform  the  contract,  plaintiff  brought  this  action  to  recover 
possession.  Sdd,  that  the  transaction  was  in  fact  a  loan  of  money,  and 
not  a  purchase  of  the  premises  by  plaintiff ;  that  the  deed  was  in  effect  a 
mortgage ;  that  the  transaction  was  usurious  and  the  security  void. 

Although  the  intent  is  essential  to  constitute  the  offence  of  usury,  the 
intent  must  be  deduced  from,  and  determined  by  the  facts.  The  know- 
ingly and  voluntarily  taking  or  reserving  a  greater  interest  or  compensa- 
tion for  a  loan  than  that  allowed  by  law  is  per  m  usurious.  The  offence 
is  not  condoned  by  want  of  intent  to  violate  the  statute  or  by  giving  to 
the  transaction  another  name  than  that  of  a  loan. 

Accordingly,  hetd^  that  evidence  of  plaintiff  as  to  his  intent  to  take  more 
than  seven  per  cent  per  annum  for  a  loan  was  properly  excluded. 

(Argued  December  8, 1872 ;  decided  December  10, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  reversing  judgment 
in  favor  of  defendants,  entered  upon  the  report  ol  a 
referee. 

The  action  was  brought  to  recover  possession  of  certain 
real  estate  situate  in  Castleton,  Staten  Island. 

Plaintiff  claimed  title  under  a  deed  from  Henry  A.  D, 
Freeman.  Defendants  claimed  that  the  deed  was  in  fact 
intended  as  security  for  a  usurious  loan.  The  facts  appear 
sufficiently  in  the  opinion. 

The  referee  found  that  the  deed  of  Freeman,  under  which 
plaintiff  claimed,  was  a  security  in  the  naturel  of  a  mortgage, 
and  was  void  for  usury,  and  directed  judgment  in  favor  of 
defendants  for  costs. 

A  judgment  of  dismissal  of  complaint  was  entered.  The 
Oeneral  Term  reversed  the  judgment  upon  questions  both  of 
fact  and  law,  and  ordered  that  Mrs.  Darrin,  within  four  months 
after  service  of  copy  of  judgment,  should  perform  the  con- 
tract of  sale  between  her  and  plaintiff,  whereupon  plaintiff 
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Abonld  perfoim  npon  his  part  by  giving  a  deed,  and  in  ease 
of  failure  upon  the  part  of  Mrs.  Darrin  then  that  plaintiff 
recover  possession. 

Simeon  E.  Ohuroh  for  the  appellants.  The  transactions  of 
July,  1866,  and  June,  1867,  were  loans,  and  were  clearly 
usurious.  {BardweU  y.  Howe^  Clarke,  281;  id.,  432:  id., 
640 ;  7  Wend.,  696,  601 ;  4  Price,  60 ;  3  J.  C,  66 ;  13  J.  R, 
40 ;  4  Pet.  TJ.  8.  R.,  306 ;  Eom  v.  Ketdtaa,  46  N.  Y.,  605 ; 
Low  V.  Waiter^  2  Doug.,  739 ;  Flayer  v.  Edwards^  Cowp., 
114 ;  Seymour  v.  Strong^  4  Hill,  255,  and  cases  cited ;  Loyd 
V.  SooUj  4  Pet,  205 ;  East  JRwer  Bank  v.  Jffoyt^  22  How., 
178 ;  8  E.  S.,  78,  §§  2,  6 ;  BcHnnson  v.  Cropsey,  6  Paige,  480 ; 
ShylocVe  Case,  2  Shak.,  174 ;  2  Com.  on  Cont.,  532 ;  West- 
cott  V.  Thompson^  18  N.  T.,  363 ;  39  Barb.,  42.)  It  is  always 
com})etent  to  show  by  parol  that  a  deed,  absolute  on  its  face, 
was  intended  as  a  mortgage.  (2  R.  S.,  656,  §  3 ;  Horn  v. 
Ketettas^  46  N.  T.,  606 ;  Stewart  v.  Service^  21  Wend.,  36 ;  9 
id.,  227 ;  31  N.  Y.,  399 ;  Saoion  v.  Eitchoock^  47  Barb.,  220 ; 
3  id.,  28;  42  id.,  390;  Tihbe  v.  M(yrris,  44  Barb.,  138;  53  id., 
188.) 

Sammd  Hand  for  the  respondent.  The  transaction  was  a 
purchase  by  plaintiff  and  a  conditional  sale  by  him  to  Mrs. 
Darrin.  {Saxon  v.  Hitchcock,  47  Barb.,  220;  Baker  v. 
ThrasJier,  4  Den.,  493 ;  Brovm  v.  Dewey ^  2  Barb.,  28 ;  Olover 
V.  Page,  19  Wend.,  618 ;  FUgg  v.  Mann,  14  Pick.,  467 ; 
Cowway*8  Exfrs  v.  Alexander,  7  Cranch,  218, 236, 237 ;  Bead- 
ing V.  Weston,  7  Conn.,  143 ;  Bobinson  v.  Cropsey,  2  Edw., 
188;  Chauncey  v.  Arnold,  24  N.  Y.,  380;  Hthblewkite  v. 
McMorine,  6  M.  &  W.,  200 ;  Hudson  v.  BeoeU,  5  Bing.,  372.) 
No  usury  was  proved  or  found.  {BiUmgton  v.  Wagoner,  33 
N.  Y.,  31 ;  Williams  v.  Tilt,  36  id.,  219,  326 ;  Chamberlain 
V.  Bempsey,  36  id.,  144,  148,  149 ;  Ohio  and  Miss.  B.  B.  Co. 
V.  Kasson,  37  id.,  218,  224 ;  Thomas  v.  Murray,  32  K  Y., 
605;  Booth  v.  Sweezy,  4  Seld.,  280;  Pomeroy  v.  Ainsworth, 
22  Barb.,  119;  JJoS  v.  Daggett,  6  Cow.,  653;  Quackenbush 
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y.  Zeanardj  9  Paige,  339.)  The  referee  erred  in  exdodiiig 
the  evidence  as  to  plaintiff's  intent  in  the  transaction.  (2%tir9- 
tcm  V.  Camelly  38  N.  Y.,  281,  287 ;  OariUmd  County  v.  Her- 
kimer  Cov/ntyy  44  id.,  22 ;  Seynumr  v.  WiUoti^  4  Kern.,  567.) 

Allen,  J.  The  court  below  having  reversed  the  judgment 
on  the  report  of  the  referee,  and  given  judgment  substantiallj 
for  the  plaintiff  upon  the  facts,  as  well  as  the  law,  the  eyi- 
dence  upon  wl^ich  the  referee  passed,  as  well  as  his  condu* 
sions  of  law,  and  his  rulings  in  the  progress  of  the  trial,  are 
before  us  for  review.    (Code,  §  2tf 8.) 

The  case  is  before  this  court  as  if  upon  an  appeal  upon  the 
law  and  the  facts,  directly  from  the  judgment  of  the  referee. 
The  Code  declares  the  question  in  this  court  to  be  ^^  whether 
the  judgment  should  have  been  reversed,  either  upon  ques- 
tions of  fact  or  of  law."  (Id.)  There  is  but  little  conflict  of 
evidence ;  none  in  respect  of  the  principal  facts  upon  which 
the  judgment  of  the  referee  was  based.  In  all  the  findings 
of  fact  by  the  referee,  he  was  abundantly  sustained  by  the 
evidence.  The  undisputed  evidence  is  that,  prior  to  June, 
1866,  Mrs.  Darrin  was  the  owner  in  fee,  and  the  defendants 
were  in  the  actual  possession  of,  and  lived  upon  the  premises 
in  dispute.  They  were  subject  to  a  mortgage  by  a  prior 
owner  of  $800,  and  another  for  over  $2,000,  given  by  her 
to  secure  a  part  of  the  purchase-money.  An  action  had  been 
brought  to  foreclose  the  latter  mortgage,  and  she  was  in  a 
strait  for  money  to  discharge  the  encumbrance  and  save 
the  property,  which  was  of  greater  value  than  the  encum- 
brances. 

By  an  arrangement  Wagner,  the  attorney  and  friend  of 
Mrs.  Darrin,  purchased  the  mortgage  in  process  of  foreclosure, 
and  proceeded  to  a  sale  of  the  premises,  and  became  the  par« 
chaser,  taking  title  by  deed  from  the  sheriff,  by  whom  the 
sale  was  made.  He  then  conveyed  the  premises  to  Freeman, 
a  relative  and  inma£e  of  Darrin's  family,  subject  to  the 
smaller  mortgage  and  the  mortgage  executed  simultaneously 
with    his   conveyance    by    Freeman    to    Wagner    for    tha 
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unonnt  due  him,  over  $3,000;  and,  at  the  same  time, 
execnted,  acknowledged  and  delivered  to  or  for  Mrs.  Darrin 
a  deed  of  the  same  premises,  subject  to  the  two  mort- 
gagesy  but  with  the  name  of  the  grantee  in  blank ;  Mrs. 
Darrin  having  authority  to  fill  the  blank  with  her  own  name 
or  that  of  any  other  person.  Mrs.  Darrin  was,  during  all  the 
time,  except  the  brief  period  that  the  title  was  in  Wagner, 
the  equitable  owner  of  the  premises.  Freeman  took  title  as 
trustee,  in  fact,  and  merely  for  the  purpose  of  passing  it  to 
Mrs.  Darrin.  Mrs.  Darrin's  rights  were  at  all  times  fully 
recognized  and  acknowledged  by  all  the  parties.  Soon  there- 
after Wagner  transferred  the  Freeman  bond  and  mortgage  to 
the  plaintiff  at  a  discount  of  ten  per  cent,  which  was  paid  kim 
by  Darrin. 

This  transaction  was  concluded  in  October,  1866 ;  and  in 
June,  1867,  Darrin  and  his  wife  were  again  in  want  of  money 
and  applied  to  the  plaintiff  for  a  loan  of  $1,500,  for  four 
months,  upon  the  security  of  this  property,  and  proposed  to 
pay  $150  for  the  use  of  the  money  for  that  time ;  and  after 
some  negotiation,  and  some  difiiculty  as  to  the  mode  of  con- 
summating the  transaction,  an  arrangement  was  made,  by 
which  the  plaintiff's  name  was  inserted  as  grantee  in  the  Free- 
man deed  held  by  Mrs.  Darrin,  and  the  deed  reacknowledged 
by  Freeman  and  delivered  to  the  plaintiff,  who  gave  his 
check  to  Freeman's  order  for  $1,500,  but  for  Darrin  and 
Mrs.  Darrin ;  and  the  plaintiff,  at  the  same  time  and  as  a  part 
of  the  same  transaction,  entered  into  an  agreement  by  which 
the  plaintiff  agreed  to  sell,  and  Mrs.  Darrin  agreed  to  pnr- 
cliase,  the  premises  for  $5,650 ;  of  which  $1,650  (that  is,  the 
$1,500  then  advanced  by  the  plaintiff,  and  the  premium  of 
$150)  was  to  be  paid  on  the  24th  of  October  then  next,  which 
was  precisely  four  months  from  the  date  of  the  contract,  and 
the  expiration  of  the  term  of  credit  asked  for  on  the  applica- 
tion lor  the  loan.  Upon  the  payment  of  the  $1,660  the  pre- 
mises were  to  be  conveyed,  subject  to  the  $800  mortgage, 
and  a  new  mortgage  taken  for  the  balance  of  the  purchase- 
money,  which  was  the  amount  of  the  Wagner  mortgage  then 
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held  by  the  plaintifF.  From  the  evidence  of  the  plaintiff  and 
his  attorney,  there  is  no  doubt  that  both  well  knew  that  Mrs. 
Darrin  was  the  owner  in  &ct  of  the  property  at  the  time  of 
the  last  transactions,  and  all  the  negotiations  with  Mrs.  Dar- 
rin were  upon  the  basis  of  such  ownership ;  and  whether  the 
legal  title  was  in  her  or  not  is  not  material  She  had  exer- 
cised the  right  of  control  as  the  owner,  and  the  plaintiff,  by 
the  negotiations  and  dealings  with  her,  through  her  husband, 
had  the  benefit  of  her  title,  and  took  a  conveyance  in  fact,  if 
not  in  form,  from  her.  He  took  title  &om  her  as  purchaser 
in  form,  although  the  conveyance  was  from  her  trustee. 
The  agreement  between  himself  and  Mrs.  Darrin  secured  to 
him  the  repayment  of  the  money  advanced,  with  the  usurious 
interest  agreed  upon.  The  evidence  is,  and  so  the  referee 
finds,  that  the  deed  to  the  plaintiff,  and  the  agreement  to 
reconvey,  were  executed  and  delivered  at  the  same  time,  and 
as  of  one  and  the  same  transaction.  That  a  deed,  absolute  on 
its  face,  can  be  shown  by  extrinsic  evidence  to  have  been 
intended  as  a  mortgage  is  well  settled.  {Horn  v.  KetdtaSj 
46  N.  T.,  606.) 

The  application  here  was  for  a  loan,  and  all  the  negotiations 
were  in  respect  to  the  form  of  the  security  upon  the  premises 
in  question ;  and  there  was  no  treaty  for  a  purchase  by  the 
plaintiff,  and  no  pretence  that  the  defendants  would  have  sold 
the  premises  for  the  sum  actually  advanced  by  the  plaintiff, 
or  for  twice  that  amotmt.  The  time  of  repayment  was  the 
day  fixed  by  the  borrower  on  the  first  application ;  and  the 
amount  to  be  repaid,  the  principal  sum  advanced,  and  the 
ten  per  cent  proposed  to  be  paid,  and  which  the  plaintiff  was 
so  willing  to  receive.  The  plaintiff  treated  this  deed  and 
agreement  of  sale  as  a  mortgage,  by  retaining  his  mortgage, 
and  claiming  the  interest  thereon,  and  by  subsequently  pur- 
chasing and  seeking  to  foreclose  the  $800  mortgage. 

When  he  was  driving  his  unconscionable  bargain  for  the 
loan  of  $1,600,  he  insisted  upon  the  defendants  paying  in 
advance  the  interest  on  the  mortgage  then  held  by  him.  No 
one  can  fail  to  see  that  thifr  was  in  fact  a  loan  of  money  upon 


1872.]  FixDLXB  V.  Dabbin  et  aL  448 

Opinion  of  the  Court,  per  Allbn,  J. 

the  seoority  of,  and  not  a  purchase,  of  the  property  by  the 
plaintiff.  It  follows  that  the  transaction  was  nsurions,  and 
the  security  ¥oid.  The  effect  of  the  transaction  was  to  secure 
the  plaintiff  more  than  seven  per  cent  per  annum  for  the  loan. 
The  agreement  was  vicious  because  of  the  usurious  effect,  by 
which  the  intent  of  the  parties  must  be  judged.  (Seymour  v. 
Stronffy  4  Hill,  266 ;  Zlayd  v.  JSoott,  4  Peters,  205.)  It  is  true 
the  intent  is  essential  to  constitute  the  offence  of  usury ;  but 
the  intent  must  be  deduced  from  and  determined  by  the  acls. 
The  intent  which  enters  into  and  sis  essential  to  constitute 
usury  is  simply  the  intent  to  take  or  reserve  more  than  seven 
per  cent  per  annum  for  the  loan  or  forbearance  of  money. 
There  are  cases  in  which  an  act  is  lawful  or  unlawful,  depend- 
ing upon  the  particular  intent  of  the  actor.  In  such  cases,  it 
is  competent  to  prove  the  motive  and  intent  of  the  party.  {Sey- 
mour V.  WiUanj  4  Kern.,  567.)  The  intent  in  such  case  is 
a  material  fact  in  issue.  {Cortland  County  v.  Herkimer 
Covmtyj  44  K.  Y.,  22.)  So  when  an  act  is  equivocal  in  its 
character,  the  intent  must  be  ascertained  in  order  to  give  it 
its  proper  effect,  and  assign  it  its  proper  place  in  the  transac- 
tion. {Thurston  v.  Cornell^  38  N.  Y.,  281.)  But  when  an 
act  is  illegal  the  intent  of  the  offender  is  immaterial.  It  will 
not  avail  one,  who  deliberately  fires  his  neighbor's  house,  to 
swear  that  he  did  not  intend  to  commit  arson ;  and  one  who 
deliberately  ivnd  intentionally  secures  to  himself  $1,650  at  the 
end  of  four  months,  in  return  for  a  present  advance  of  $1,500, 
cannot  avoid  the  consequences  of  the  act  by  testifying  that 
he  did  not  intend  to  take  usury ;  that  is,  that  he  intended  to 
give  the  transaction  a  different  name  from  that  which  the 
law  gives  it,  and  call  that  a  purchase  and  sale  which  the  law 
calls  a  loan  of  money,  secured  by  mortgage.    The  voluntary 

■ 

taking  or  reservation  of  a  greater  interest  or  compensation 
for  the  loan  or  forbearance  of  money  than  that  allowed  by 
law  is,  per  se,  usurious ;  but  if  it  is  taken  by  mistake  or  acci- 
dent, it  is  not  usury. 

If  the  party  intends  to  take  and  receive  the  amount  paid, 
the  law  condemns  the  act,  if  it  is  within  the  condemnation  of 
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the  laws  against  nsary.  This  was  determined  in  Bank  qf 
Uiica  V.  WagcbTy  7  Cow.,  712,  affirmed  on  error  in  8  id.,  898. 
The  offence  is  not  condoned  by  the  want  of  an  intent  to  vio- 
late the  statute,  or  by  an  attempt  to  evade  the  statute  by  a 
resort  to  any  of  the  devices  of  which  usurers  hare  in  all  ages 
been  so  prolific,  and  which  have  always  proved  so  abortive 
of  the  hoped  for  results.  The  question,  therefore,  to  the 
plaintiff,  as  to  his  intent  to  take  more  than  seven  per  cent  per 
annum  for  the  loan  or  forbearance  of  money,  was  properly 
excluded.  An  ans\ifer  either  way  could  not  have  changed 
the  &cts ;  and  upon  them,  sb  confessed  by  the  plaintiff,  the 
law  pronounces  the  transaction  usurious.  The  plaintiff  doubt- 
less hoped  and  intended  to  cover  up  his  tracks,  to  conceal  his 
loan  and  the  reservation  of  usurious  interest,  under  the  weak 
guise  of  a  purchase  and  resale,  and  could  well  have  sworn 
that  he  did  not  intend  to  bring  himself  within  the  condem- 
nation of  the  law.  But  he  did  in  fact  loan  his  money  at  an 
illegal  rate  of  interest,  and  has  failed  in  his  attempt  to  evade 
the  consequences.  He  was  but  a  mortgagee;  and  whether 
his  mortgage  was  usurious  or  not,  he  was  not  entitled  to  an 
action  of  ejectment.  (2  R.  S.,  812,  §  57 ;  Murray  v.  Walkery 
81  N.  Y.,  399.) 

The  objections  to  evidence  by  the  plaintiff  were  pro- 
perly overruled.  All  the  papers  which  were  put  in 
evidence,  and  all  the  negotiations,  constituted  parts  of  the 
res  gestoBy  and  were  competent  to  give  character  to  the  con- 
summated transaction,  and  as  tending  to  «how  the  nature  and 
object  of  the  treaty  in  progress  between  the  parties,  and  that 
it  was  for  a  loan,  and  that  the  sole  object  of  the  forms  and 
modes  adopted  in  preference  to  those  rejected,  was  to  avoid 
and  evade  the  statute  of  usury.  They  were  also  competent 
to  prove  knowledge  by  the  plaintiff  of  the  rights  and  interests 
of  Mrs.  Darrin  in  the  premises,  and  that  she,  through  her  hus- 
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"band,  was  negotiating  as  the  owner,  notwithstanding  the  for- 
mal and  legal  title  was  in  a  third  person. 

The  judgment  of  the  General  Term  must  be  reversed,  and 
that  of  the  referee  affirmed. 

All  concur. 

Judgment  accordingly. 


NswBLL  Taft,  Appellant,  v.  William  P.  Chapman  et  al., 

Bespondents. 

Defendants,  stock  brokers  in  New  York,  received  from  one  Van  A.,  residing 
at  Lyons,  orders  by  telegraph  to  buy  2,100  shares  of  Erie  stock,  he  agree- 
ing to  send  maigin.  On  the  day  of  sending  and  receipt  of  telegrams 
defendants  contracted  for  the  stock  ordered,  to  be  delivered  three  days 
thereafter,  at  which  time  they  were  delivered  to  and  paid  for  by  defend- 
ants. On  the  day  of  the  sending  of  the  telegrams,  but  whether  before 
or  after  does  not  appear,  Van  A.  stole  $6,500  of  U.  8.  coupon  bonds 
belonging  to  plaintiff,  which  he  forwarded  to  defendants  as  a  ^  margin.'* 
The  bonds  were  received  by  the  defendants  before  the  dellveiy  of  and 
payment  for  the  stock.  In  an  action  for  the  conversion  of  the  stock, — 
Meld,  that  defendants  gave  credit  to  the  promise  of  Van  A.,  and  not  to 
the  bonds ;  that  the  receipt  of  the  bonds  and  the  fulfillment  of  the  con- 
tract for  the  purchase  of  the  stock  after  such  receipt  did  not  make 
them  btmafde  holders,  and  that  they  were  therefore  liable;  also,  that  if 
defendants,  after  receipt  of  the  bonds,  purchased  upon  the  credit  thereof 
any  stocks  for  Van  A.,  they  were  entitled  to  hold  them  as  security  for 
any  loss  arising  in  that  transaction,  but  the  sale  of  bonds  beyond  the 
amount  necessary  for  such  indemnity  was  a  conversion,  for  which  an 
action  would  lie. 

(Argued  November  25, 1872;  decided  December  10, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  in  favor  of  defend- 
ants, entered  upon  an  order  denying  motion  for  a  new  trial 
and  directing  judgment  upon  a  nonsuit. 

This  action  was  brought  to  recover  the  value  of  eight 
bonds  (so  called)  of  the  United  States  government,  of  which 
five  were  for  the  sum  of  $1,000  dollars  each,  and  three  for  the 
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Biim  of  $500  dollars  each.    The  bonds  were  coupon  bonds, 
payable  to  bearer. 

The  plaintiff  was  the  owner  of  the  bonds,  ftnd  deposited 
them  for  safe  keeping  in  the  P.  R.  Westfall  Bank,  of  which 
Beardsley  Yan  Alstine  was  the  cashier.  The  defendants  were 
stock  brokers  in  the  city  of  New  York,  and  were  correspond- 
ents of  Yan  Alstine.  He  had  been  dealing  in  Erie  stocks. 
On  the  21st. day  of  February,  1868,  Yan  Alstine  sent  the 
defendants  a  telegram  in  these  words : 

"  To  Chapman  &  Co.,  7  Wall  street : 

"  Buy  800  at  71  or  under,  and  1,000  at  70i  or  under.    Send 

margin  to-day  in  full. 

«B.  YAN  ALSTINE." 

This  telegram  was  sent  at  8.30  a.  m.,  received  at  the  New 
York  office  at  9  a.  m.,  and  by  the  defendants  before  the  open- 
ing of  the  stock  board,  on  the  2l6t.  In  answer,  defendants 
sent  a  telegram  advising  Yan  Alstine  that  they  had  bought 
300  at  70^ ;  that  the  market  looked  sick,  and  that  they  should 
not  buy  any  more  unless  ordered.  In  answer  to  which  Yan 
Alstine  telegraphed  on  21st,  ^^  Buy  as  directed  by  me ;  it  is 
all  right."  The  defendants  bought  as  directed,  and  tele- 
graphed accordingly,  and  added :  "  Send  margin  to-day  with- 
out fail."  Thereupon  Yan  Alstine  telegraphed  to  defendants 
to  buy  still  more  stock,  and  added ,  ^^  It  is  all  right." 

On  the  same  day  Yan  Alstine  sent  $5,000  in  government 
bonds  to  the  defendants  by  express,  and  on  the  next  day  he 
sent  $3,000  more  as  collateral  to  his  transactions  with  the 
defendants.  Included  in  these  were  plaintiff's  stocks  which 
Yan  Alstine  had  abstracted  from  the  bank.  Under  these 
orders  the  defendants,  on  the  21st  of  February,  contracted  to 

« 

purchase  stock  for  Yan  Alstine  to  the  amount  of  2,100  shares, 
which  were  to  be  delivered  and  paid  for  on  the  24th. 

The  defendants  received  the  collaterals  sent  by  Yan  Alstine 
on  the  24th  before  they  paid  for  the  stock.  Evidence  was 
given  tending  to  show  that,  with  these  collaterals  in  their 
hands,  defendants,  on  the  29th  of  February,  purchased  400 
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ahares  more  of  stock  for  Yaa  AlBtine,  and  at  his  direction. 
The  stocks  were  sold  by  Yan  Alstine's  directions,  at  a  loss 
more  than  sufficient  to  exhaust  all  of  his  collaterals  in  the 
defendants'  hands.  On  the  16th  of  March  the  defendants  sold 
out  the  last  of  the  collaterals,  leaving  him  in  their  debt 
$136.26. 

The  plaintiff  demanded  the  bonds  of  the  defendants  on  the 
18th  of  March,  1868. 

At  the  close  of  the  evidence  defendants'  counsel  moved  for 
a  nonsuit,  which  was  granted. 

-H".  jB.  Sdden  for  the  appellant.  Eespondents  were  not 
hmajide  holders  of  the  bonds  as  against  the  plaintiff.  {Mark- 
ham  V.  Jaudon^  41  N.  Y.,  235 ;  see  PhiUbrick  v.  DaUett^  12 
Abb.  [N.  S.] ,  419,  425,  and  cases  there  cited ;  Brown  v. 
ZeaviUy  31  N.  Y.,  113 ;  Day  v.  Saunders^  37  How.,  634 ; 
Pratt  v.  Ooman,  37  N.  Y.,  440 ;  Smft  v.  Tyaoriy  16  Pet.,  1, 
19,  20 ;  12  Abb.  [N.  S.],  424 ;  Stalker  v.  McDonald,  6  Hill, 
96 ;  Clark  v.  JEly,  2  Sandf.  Ch.,  170 ;  Fwrrington  v.  Frank- 
fort Ba/nkj  31  Barb.,  188 ;  MoBride  v.  Farmertf  Bank,  26 
N.  Y.,  464 ;  CardweU  v.  Hioka,  37  Barb.,  463 ;  Ma/nhattan 
'JO.  V.  Reynoldsy  2  Hill,  140 ;  Yov/ng%  v.  Lee,  2  Kern.,  655 ; 
Bo%a  V,  Brotherson,  10  Wend.,  85 ;  Coddington  v.  Bay,  20 
John.,  645,  646;  per  Woodworth,  J.,  pp.  650,  651;  per 
Spknoer,  J.,  pp.  656,  657;  White  v.  Springfield  Bank,  3 
Sandf.  [8.  C]  Hep.,  226 ;  West  v.  Am.  JEach.  Bank,  44  Barb., 
176, 178 ;  Andrews  v.  Dietrich,  14  Wend.,  31,  36.)  Defend- 
ants were  not  bona  fide  holders  of  the  bonds  by  means  of  any 
obligation  assumed  on  the  credit  of  them,  for  they  assumed 
none  on  that  account.  Payment  for  the  stock  after  the 
receipt  of  the  bonds  did  not  constitute  them  bona  fide  hold- 
ers. (20  John.,  650,  657 ;  6  Hill,  96,  100 ;  Add.  on  Gont., 
22 ;  Bunt  v.  Bloomer,  5  Duer,  202,  205 ;  Smith  v.  Bar- 
tholomew, 1  Metcalf,  278 ;  Ctmiber  v.  Wane,  1  Strange,  426 ; 
S.  a,  1  Smith's  Lead.  Gas.,  146 ;  Fitch  v.  Sutton,  5  East., 
230 ;  CoUins  v.  Martin,  1  Bos.  &  PuL,  51.) 
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W.  F.  CogsweU  for  the  respondents.  Defendants  were 
hanajide  holders  of  the  bonds^  and  acquired  a  good  title  as 
against  the  real  owner.  {Murray  "v.  Lwrdner^  2  Wal.,  110; 
Fenby  v.  Pritohard^  2  Sandf.,  151;  White  v.  Springfidd 
Bank,  3  id.,  222.) 

Ajstdbewb,  J.  The  defendants  derived  title  to  the  bonds 
in  question'  from  Van  Alstyne,  who  took  them  \rj  larceny 
from  the  possession  of  the  plaintiff,  the  true  owner. 

They  were  payable  to  bearer,  and  were  not  over  dne,  and 
the  title  of  the  defendants  is  protected  to  the  same  extent  as 
would  be  that  of  the  endorsee  of  a  bill  or  note,  transferred 
under  the  same  circumstances.  {Delafidd  v.  The  State  of 
lUinots^  2  Hill,  159 ;  Mercer  County  v.  Haohet,  1  Wallace, 
96 ;  Mwrray  v.  Lardner,  2  id.,  110.) 

The  plaintiff's  title  was  not  lost  by  the  transfer  to  the 
defendants,  unless  they  were  hona  fide  holders  for  value  of 
the  securities  thus  feloniously  taken  from  his  possession. 

It  was  incumbent  upon  the  defendants  to  show  that  they 
took  the  bonds  upon  some  new  consideration  and  incurred 
some  obligation,  or  relinquished  some  existing  right  upon  tiie 
credit  of  the  bonds. 

And  if  they  had  taken  them  as  security  for,  or  in  nominal 
payment  of  an  antecedent  debt,  they  were  not,  within  the 
decisions  in  this  State,  holders  for  value.  {Coddington  v. 
Hay,  20  Johns.,  646 ;  Stalker  v.  McDonald,  6  Hill,  93 ;  Bar^ 
den  V.  Weaver,  49  N.  T.,  286.) 

It  is  conceded  that  the  defendants  took  the  bonds  from  Yan 
Alstyne  in  good  faith,  and  the  only  question  is  whether  they 
took  or  held  them  for  value  within  the  rule  of  law  established 
in  this  State. 

The  defendants  on  the  2l8t  of  February,  1868,  contracted 
to  purchase  2,100  shares  of  ^^Erie"  stock,  whidi  was  deliv- 
erable to  them  upon  their  contract  on  the  24th  of  the  same 
month. 

This  purchase  was  made,  so  far  as  it  appears,  in  their  own 
names,  but  for  Van  Alstyne,  and  in  pursuance  of  his  diree- 
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tionB  contained  in  telegrams  sent  to  them  on  the  day  of  the 
pnrohaee,  and  in  which  he  promieed  to  send  "  margin "  on 
the  same  day  to  secure  them  against  losses  by  the  deprecia- 
tion of  the  stock. 

The  stock  so  purchased  by  the  defendants  was  delivered  to 
and  paid  for  by  them  on  the  24th,  and  before  such  delivery 
and  payment  they  received  the  bonds  in  question,  which  had 
been  forwarded  to  them  by  express  by  Van  Alstyne,  part  on 
the  Slst  and  part  on  the  22d  of  the  month. 

The  bonds  were  abstracted  from  the  bank  and  taken  by 
Van  Alstyne  oa  the  2l8t,  but  whether  before  or  after  the 
defendants  contracted  for  the  purchase  of  the  stock,  does  not 
appear. 

The  defendants,  by  their  contract  of  purchase,  became 
bound  to  the  vendors  to  pay  purchase  price  upon  delivery. 

They  stood  in  the  relation  of  sureties  as  between  themselves 
and  Yan  Alstyne,  and  upon  payment  by  them  of  the  debt, 
could  recover  the  amount  paid  from  their  principal.  {Mark- 
ham  V.  Ja/udoTiy  41  N.  T.,  236 ;  Story  on  Agency,  §  336.) 
But  as  to  the  vendors  they  were  bound,  upon  an  original  and 
independent  contract,  to  pay  the  purchase-money. 

The  defendants  acquired  no  lien  or  right  to  the  bonds  in 
question  by  anything  which  occurred  on  the  21st  of  February. 

It  need  not  be  denied  that  a  court  of  equity  may,  under 
special  circumstances,  enforce  the  performance  of  a  contract 
to  give  to  a  creditor  or  surety,  a  specific  lien,  or  to  transfer  a 
specific  security,  when  relying  upon  the  contract  a  credit  has 
been  given  or  a  liabiUty  has  been  aaeomed. 

But  it  would  not  follow  that  this  principle  could  be  applied 
so  as  to  compel  the  trans&r  of  a  negotiable  instrument  to 
which  the  debtor  had  no  title  when  the  contract  was  made, 
so  as  to  make  the  assignee  a  holder  for  value  and  overreach 
the  title  of  the  true  owner.  But  we  are  not  called  upon  to 
consider  this  question.  The  promise  contained  in  Van 
Alstyne's  telegram  of  the  2l8t  of  February  was  to^^end 
"  margin,"  and  referred  to  no  specific  security.  His  engage- 
ment would  have  been  satisfied  bv  sending  money  or  other 
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security  usual  in  such  eases.  It  does  not  appear  that  he  had 
abstracted  the  bonds  from  the  bank  when  die  telegram  was 
sent,  and  the  defendants  cannot  be  said  to  have  relied  upon 
the  credit  of  these  bonds  or  upon  the  expectation  that  dxey 
would  receive  them.  They  gave  credit  to  the  promise  and 
not  to  the  bonds,  and  if  Yan  Alstyne  had  then  owned  tiiem, 
the  defendants  could  not  have  compelled  him  to  tnmsfer  thism. 
The  subsequent  receipt  of  the  bonds,  sent  in  fulfillment  of 
the  promise,  did  not  strengthen  the  position  of  the  defendants. 

The  reason  upon  which  the  title  of  a  party  is  protected,  td 
whom  a  negotiable  instrument  is  passed  in  good  faith  and  for 
value,  although  it  was  stolen  or  fraudulently  put  in  (nrcula- 
tion,  is  founded  upon  the  possession  of  the  instrument  by  the 
assignor,  at  the  time  of  the  transfer,  and  the  implication  of 
title  arising  therefrom,  and  the  credit  given  upon  the  faith 
thereof.  In  this  case  the  credit  had  been  given  before  the  receipt 
of  the  bonds.  Nor  did  the  performance  by  the  defendants  of 
their  contract  to  pay  for  the  stocks  after  the  receipt  of  the 
bonds,  make  them  holders  for  value.  In  making  such  pay^ 
ment,  they  simply  performed  their  contract  with  their  vendon. 
The  obligation  to  make  it  existed  before  the  bonds  were 
received,  and  was  not  in  any  way  induced  or  affected  thereby. 

By  the  payment  Yan  Alstyne  became  their  debtor,  by  rea- 
son of  the  implied  promise  upon  which  a  principal  is  held  lia- 
ble to  reimburse  the  agent  for  any  payments  or  advances  made 
in  his  behalf  and  under  his  authority.  But  the  payment 
made  by  the  defendants  is  to  be  referred  to  their  con- 
tract, and  not  to  any  request,  express  or  implied,  made  by 
Yan  Alstyne.  The  validity  of  their  contract  was  assumed 
upon  the  trial.  They  recognized  its  validity  by  perform- 
ing it,  and  there  is  no  ground  to  infer  that  they  performed 
it  upon  the  credit  of  the  bonds,  or  that  they  would  have  repu- 
diated it,  if  they  had  not  received  them. 

The  defendants  are  entitled  to  be  regarded  as  holders  for 
value,  in  respect  to  any  new  transactions  entered  into,  or  any 
new  liability  incurred  by  them  at  the  request  of  Yan  Alstyne, 
upon  the  credit  of  the  bonds  after  the  transfer  to  them. 
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And  if  the  400  shares  of  stock  purchased  for  Van  Alstyne 
pn  the  29th  of  February  were  bought  by  them  upon  the  credit 
of  the  bonds,  they  were  entitled  to  hold  them  as  security  for 
any  loss  arising  in  that  transaction.  But  their  lien  was 
limited  to  the  loss  sustained,  and  the  sale  of  the  bonds  beyond 
the  Maoont  neceaeary  for  sach  indemnity  was  a  oonversion  for 
which  an  action  can  be  maintained  by  the  plainti£  (  Water- 
Imy  v.Weetervdty  6  Seld.,  598  Addison  on  Torts,  311.) 
,  The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  People  ex  rel.  Henby  A.  Fubhan  et  al.,  Eespondents, 

V.  Habbison  Clutb,  Appellant* 

An  act  was  passed  by  tiie  legislature  in  1868  (chap.  80,  Laws  of  1868)  pur- 
portiiig  to  amend  **  section  22  of  chapter  20  of  title  1  of  the  first  part  of 

.  the  Revised  Statutes,  fourth  edition.*'  The  provision  incorporated  and 
thus  designated  in  the  compilation  of  statutes  referred  to  was  not  a  part 
of  the  Revised  Statutes,  but  was  a  statutory  enactment  existing  prior  to 
tiie  revision  and  not  repealed  thereby.   (Chap.  862,  Laws  of  1820.)  BM, 

.  that  the  intent  of  the  legislature  was  to  amend  that  portion  of  the  sta- 

.  tute  law  which  was  to  be  found  in  printed  form  in  the  compilation 

,  referred  to,  and  the  act  was  effectual  to  make  such  amendment 

By  the  provision  of  the  charter  of  the  city  of  Schenectady,  which  enacts 
that  supervisors  of  wards  elected  thereunder  shall  be  subject  to  aU  the 
provisions  applicable  to  supervisors  in  the  towns  (g  8,  chap.  886,  Lawa 

:  of  18d2),  a  supervisor  of  a  ward  of  that  city  is  brought  within  the  pro- 
hibition of  the  statute  declaring  that  no  supervisor  of  any  town  shall  be 

.  elected  or  appointed  to  hold  the  office  of  8U]>erintendent  of  the  poor. 
(Chap.  80,  Laws  of  1868.)  By  this  prohibition  a  supervisor  is  not 
merely  made  ineligible  to  hold  the  office  of  superintendent,  but  he  is 
ineligible  to  an  election  or  appointment  thereto. 

This  statutory  provision  does  not  infringe  upon  the  constitutional  rights 
of  an  elector  to  vote  for  all  elective  officers  (§  1,  art.  2,  State  Constitu- 
tion), nor  upon  his  right  to  be  elected  to  any  office. 

Where  the  power  is  reserved  to  the  legislature  to  direct  the  method  of  fill- 
ing an  office,  whether  by  election  or  appointment,  it  may  in  its  discre- 
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tion,  when  conferring  upon  the  elector  the  power  to  elect,  limit  the 
number  from  whom  he  may  select,  or  declare  one  holding  another  ofELce 
ineligible  to  receive  his  suffirage. 

It  seems  the  same  legislatire  power  exists  in  reference  to  offices  created  or 
continued  by  the  Constitution,  and  thereby  made  electtve. 

A  minority  of  the  whole  body  of  qualifled  electors  may  elect  to  an  office 
where  the  majority  decline  to  vote,  or  where  they  vote  for  one  who  is 
ineligible  to  the  office,  knowing  of  the  disquaHflcation.  Notice  of  the 
disqualifying  fact,  and  of  its  legal  effect,  may  be  given  so  directly  to  the 
voter  as  to  charge  him  with  actual  knowledge  of  the  disqualificatioii ;  or 
the  disqualifying  fact  may  be  so  patent  or  notorious  as  that  his  know- 
ledge of  the  ineligibility  may  be  presumed  as  matter  of  law.  But  no^ 
only  the  fact  which  disqualifies,  but  also  the  rule  or  enactment  of  law 
which  makes  it  thus  effectual,  must  be  brought  home  so  cleariy  to  th6 
knowledge  or  notice  of  the  elector  as  that  to  give  his  vote  therewith 
indicates  an  intent  to  waste  it  in  order  to  render  his  vote  a  nullity. 

Where  a  majority  of  the  electors,  through  ignorance  of  the  law  or  the  fact, 
vote  for  one  ineligible  to  the  office,  the  votes  are  not  nullities;  but  while 
they  fail  to  elect,  the  office  cannot  be  given  to  the  qualified  person  hav- 
ing the  next  highest  number  of  votes.  The  election  is  a  fiiilura,  and  a 
new  election  must  be  had.  (The  rule  stated  which  should  govern  in  such 
case.) 

Precedents  drawn  from  the  action  of  legislative  committees  are  not  satis- 
factory.   (Per.FoLOER,  J.) 

(Argued  December  2, 1872 ;  decided  December  10, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  in  part  and 
reversing  in  part  a  judgment  entered  upon  the  decision  of  the 
conrt  npon  trial  at  Special  Term.  (Reported  below,  42  How. 
Pr.,  157.) 

This  action  waa  brought  to  oust  defendant  from  the  office 
of  superintendent  of  the  poor  of  the  county  of  Sdienectadj 
and  to  put  relator  in  possession. 

At  a  city  election  held  in  April,  1871,  said  Olute  was  duly 
elected  supervisor  of  the  fifth  ward,  accepted  the  office^  and 
discharged  its  duties  until  the  12th  day  of  December,  1871, 
when  he  resigned. 

At  the  general  election  in  1871  the  office  of  superintendent 
of  the  poor  was  to  be  filled  by  the  electors  of  tie  county  of 
Schenectady.  The  relator,  Furman,  and  the  defendant,  dote, 
were  both  candidates  for  said  office,  and  were  voted  for  by  the 
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^lectors.  The  whole  number  of  votes  was  4,676,  of  which 
Olnte  received  2,448  votes  and  Furman  2,228.  Of  the  votes 
given  for  Clote,  295  were  given  in  the  fifth  ward  of  the  city 
of  Schenectady,  which  then  constituted  one  election  district. 
Glute  was  declared  elected,  and  having  filed  his  official  bond 
and  taken  the  oath  of  ofiice,  he  on  the  first  daj  of  January, 
1872,  entered  into  said  office  and  still  'continues  therein. 

Previous  to  January  1, 1872,  the  said  Furman  took  the  oath 
of  office  and  tendered  and  deposited  with  the  county  clerk  a 
bond  in  due  form  and  sufficiency  as  superintendent  of  the 
poor  of  said  county,  and  claimed  the  said  office. 

There  was  no  proof  of  actual  notice  of  Clute's  ineligibility 
to  any  of  the  electors  of  said  county,  nor  proof  of  any  facts 
from  which  notice  could  be  implied  other  than  his  holding 
the  office  of  supervisor  of  the  fifth  ward. 

The  Special  Term  decided  that  defendant  was  disqualified 
from  holding  the  office ;  that  his  election  was  void,  and  conferred 
upon  him  no  title  to  the  office;  that  there  being  no  proof  of 
notice  to  the  electors  of  such  disqualification  nor  of  facts  from 
which  knowledge  or  notice  could  be  presumed,  neither  of  the 
candidates  acquired  title  to  the  office,  and  the  election  was  a 
fiiilure.  It  thereupon  ordered  judgment  ousting  the  defend- 
ant from  the  office  without  costs  to  either  party.  Judgment 
was  entered  accordingly.  The  General  Term  affirmed  the 
judgment  so  far  as  that  defendant  be  ousted  from  the  office, 
but  reversed  it  so  far  as  it  adjudged  that  the  relator  was  not 
entitled  to  the  office,  and  directed  judgment  that  he  is  so 
entitled,  and  gave  him  his  costs. 

J.  S.  London  for  the  appellant.  Chapter  80,  Laws  of  1853, 
is  unconstitutional.  {Barney  v.  MoOrea/ry^  1  Cong.  Elec. 
Oases,  167 ;  Tumey  v.  Marshall^  2  id.,  167 ;  TrwmbuWs  Case^ 
2  id.,  618;  Green  v.  Shumway,  39  N.  Y.,  418;  McOaffray  v. 
Ouyer^  69  Penn.,  109 ;  Page  v.  Allen^  68  id.,  838 ;  State  v. 
Adams^  2  Stew.  [Ala.],  239 ;  Barto  v.  Himrod^  8  N.  Y., 
483;  Sturgia  v.  Spofford^  45  id.,  446,  450;  People  v.  Draper j 
15  id.,  543;  Barker  v.  People,  3  Cow.,  686.)    Defendant 
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was  not  ineligible ;  he  was  not  a  supervisor  of  a  town,  but  of 
a  ward  of  a  city.  (1  Black.  Com.,  side  p.  92 ;  Chase  r.  iT. 
T.  O.  R.  R.y  26  N.  Y.,  528 ;  Potter's  Dwarris,  245,  note,  id., 
251,  255 ;  Sebbard  v.  Johnson^  3  Taunt.,  177.)  If  defendant 
was  ineligible,  the  relator  cannot  claim  to  be  elected.  (  Wyne- 
hammer  v.  People,  13  N.  T.,  378, 392 ;  RockweU  v.  Newring^ 
85  id.,  302 ;  State  v.  AnderBon,  Coxe,  318 ;  Commonwealth  v. 
ChiUyy  56  Penn.,  270 ;  Saunders  v.  HayneSj  13  Cal.,  145 ; 
State  V.  OUeSy  1  Chand.  [Wis.],  112 ;  State  v.  Smith,  14  Wis., 
497;  38  Me.,  697;  Regina  v.  Hi(mis,  7  Ad.  &  EU.,  960;  84 
Eng.  Com.  Law,  496 ;  Angel  <fe  Ames  on  Corp.,  §  131 ;  Rex 
V.  Bridge,  1  Maule  &  Sel.,  76;  Rex  v.  Hawkins,  2  Dow. 
H.  L.  B.,  124.)  Defendant's  resignation  of  the  o£Soe  of 
supervisor  qualified  him  to  hold  that  of  superintendent.  (^669 
V  Trelawney,  8  Burrows,  1615;  Milward  v.  Thatcher,  2 
Dum,  &  East.,  87.) 

E.  W,  Paige  for  the  respondents.  Furman  was  legally 
elected  superintendent  of  the  poor,  and  is  entitled  to  the 
office.  (State  Const.,  art.  1,  §  17 ;  QosUing  v.  Vdey,  7  Q.  B., 
487 ;  Wilson's  Dig.  Pari.  Law,  107,  114 ;  Ovlxok  v.  New,  14 
Ind.,  97 ;  Carson  v.  McPhetridge,  15  id.,  831 ;  Hatcheson  v. 
Tilden,  4  Har.  &  McH.,  279;  Commonwdth  v.  Read,  2 
Ashmead,  261 ;  Same  v.  Orem,  4  Whart,  521,  680,  681 ; 
SaTTie  V.  CMeg,  56  Penn.  St.,  270.)  That  Clute  was  dis- 
qualified was  known  to  the  electors  of  the  fifth  ward  from 
the  evident  notoriety  of  the  fact.  (Grant  on  Corp.,  208; 
Male  on  Elections,  111 ;  Heywood  on  County  Elections,  359- 
361 :  Boe  on  Elections,  278,  ed.  1818 ;  Clerk  on  Elections, 
173, 174 ;  Chambers'  Diet,  of  Election  Laws,  title  «  Disquali- 
fication," 3 ;  Lester's  Law  of  Elections,  11 ;  Orme's  Law  of 
Elections,  133 ;  Stephen's  Law  of  Elections,  vol.  1,  p.  359 ; 
Warren's  Prac.  of  Elec.  Com.,  557 ;  Warren  on  Pari,  and 
Elec.  Law,  231;  Carson  v.  McPhetridge,  15  Ind.,  831; 
Gulick  V.  New,  14  id.,  100 ;  Stewart  v.  Hayes,  3  Chi.  Leg. 
News,  117 ;  Reg,  v.  Mayor  of  Tewkshury,  L,  R.,  3  Q.  B.,  629 ; 
Holman  v.  Burrow,  2  Ld.  Raymond ;  1  Greenl.  Ev.,  ^  6 ; 
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Copp&r  V.  Phibbs  L.  R.y  2  H.  L.,  170 ;  Holmes  v,  Remaen^  4 
J.  0.  B.,  487 ;  Broom's  Legal  Maxims,  201 ;  Odkooy  Election 
Cmcj  2  Moak's  Eng.  R,  726 ;  2  Shoub.,  800 ;  1  Mod.,  87-300 ; 
Grant  on  Corp.,  208.)  Chapter  80,  Laws  of  1853,  is  constitu- 
tional and  valid.  (  Wynehamer  y.  People^  3  Kern.,  392-895 ; 
PecpU  V.  Quaait^  2  Park.  Cr.  R.,  414,  and  note,  687 ;  People 
V.  Draper^  15  N.  T.,  544,  per  Dbnio,  J.;  Newell  v.  The 
People^  8  Seld.,  109  ;  FletcJier  v.  Peck,  6  Cranch,  128 ;  ^ 
parte  McCcUaan,^  1  Cow.,  560;  Clarke  v.  Rochester^  5 
Abb.  Pr.,  107;  24  Barb.,  446;  McCool  v.  Smithy  1  Black., 
469 ;  Wood  v.  CT.  S.,  16  Pet.,  342 ;  10  Barr,  448 ;  Hartford 
V.  U.  S.J  8  Cranch,  109 ;  Brown  v.  County  Com.y  21  Penn., 
37 ;  Street  v.  ComrrumwedUhy  6  W.  &  S.,  209 ;  Bovmh  v.  Lease^ 
6  Hill,  221 ;  WiUiaraB  v.  Potter,  2  Barb.,  316 ;  People  v. 
Denmng,  1  Hill,  271.) 

FoLOSB,  J.  The  first  question  to  be  considered  on  this 
appeal  is  whether  Clute  was  eligible  to  the  office  of  superin- 
tendent of  the  poor. 

It  was  enacted  by  chap.  352  of  the  Laws  of  1829  (Laws  of 

1828  and  1829,  p.  538)  that  no  supervisor  of  anj  town  should 
be  appointed  to  hold  the  office  of  superintendent  of  the  poor 
in  any  county. 

In  tiie  compilation  of  statutes,  commonly  known  as  the 
^'Bevised  Statutes,  fourth  edition,"  the  text  of  this  act  of 

1829  is  incorporated  as  <'  ^  §  22  of  title  1,  chap.  XX,  part  1,  of 
the  Beviaed  Statutes." 

In  1853  it  was  enacted  (Laws  of  1853,  chap.  80,  p.  115)  as 
follows :  "  §  1.  Section  twenty-two,  of  chapter  twenty,  of  title 
one,  of  the  first  part  of  the  Bevised  Statutes,  fourth  edition, 
ifl  hereby  amended  so  as  to  read  as  follows :  §  22.  No  super- 
visor of  any  town  *  *  ♦  shall  be  elected  or  appointed  to 
hold  the  office  of  superintendent  of  the  poor  *  *  *  in 
any  county    *    *    *    ," 

In  1862,  the  legislature  amended  the  charter  of  the  city  of 
Schenectady  (Laws  of  1862,  chap.  385,  pp.  644-661,  §  8),  and 
enacted  that  the  supervisors  of  wards  to  be  elected  thereunder 
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should  be  subject  to  all  the  provisions  of  law  thea  applicable 
to  those  officers  in  the  towns  of  the  State. 

As  Olute,  in  April,  1871,  was  elected  a  svper^risor  of  the 
fifth  ward  in  the  city  of  Schenectady,  and  hdd  the  office  at 
the  general  election  in  diat  year,  he  is  affected  by  tiiese  seve- 
ral statutes,  unless  for  the  reasons  urged  in  hia  bebaU  they 
do  not  apply  to  him. 

1st.  It  is  claimed  that  the  act  of  1853  did  not  amend  the 
Bevised  Statutes,  for  the  reason  that  there  existed  no  sadi 
Be  vised  Statutes  as  was  therein  referred  to.  It  is  true  that  die 
act  of  1829  was  not,  on  the  revision  of  the  statute  law,  made 
a  part  of  the  Bevised  Statutes.  And  it  is  equally  true 
that  the  legislature,  by  the  terms  of  the  act  of  18S8,  did 
not  explicitly  profess  to  amend  the  act  of  1829.  And  it  is 
equally  true  that  what  is  called  the  fourth  edition  of  the 
Bevised  Statutes  is  not  immediately  the  work  of  the  legisla- 
ture, but  is  a  compilation  of  private  persons. 

But  if  the  words  ^'  fourth  edition  "  are  rejected  from  the 
act  of  1853,  then  it  is  in  terms  a  legislative  enactment  for  the 
amendment  of  section  twenty-two  of  chapter  twenty,  title  one, 
of  the  first  part  of  the  Bevised  Statutes. 

There  is  a  section  of  the  Bevised  Statutes  to  which  these 
descriptive  words  exactly  fit.  It  is  in  title  one,  chapt^  twenty, 
of  the  first  part.  Its  subject-matter  is  of  the  poor,  and  is  thus 
of  kin  with  the  act  of  1853. 

We  may  not  say,  if  the  words  "  fourth  edition  "  be  rejected, 
that  the  legislature  did  not  intend  to  substitute  the  provision 
in  this  act  of  1863  for  that  of  section  twenty-two  as  it  stands 
in  the'Bevised  Statutes ;  and  in  that  case  the  substitute  would 
be  law-  But  it  is  better  to  consider  and  apply  all  the  words 
used  in  the  enactment  of  1853,  and  give  them  all  force  as 
expressive  of  intention. 

And  then,  as  judges  or  as  lawyers  or  as  legislators,  we  know 
that  there  is  a  compilation  of  statute  law,  known  as  the  fourth 
edition  of  the  Bevised  Statutes ;  that  it  stands  in  the  libar- 
ries ;  is  cited  upon  briefs  of  counsel  and  in  the  opinions  of 
judges ;  has  State  official  recognition  by  the  certificate  to  it  of 
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the  Be^etary  of  state ;  has  the  legislative  permission  of  its 
publication  so  far  as  it  reprints  the  Revised  Statutes ;  and  by 
like  aoihoritj  may  be  read  in  evidence. 

It  ^ould  be  idle>  then,  to  say  that  when  the  appellation 
^^the  Bevised  St^tutes^  fourth  edition"  is  used  in  a  law  or 
elsewherei  it  does  not  carry  the  mind  of  legislator  or  judge  or 
of  counsel  to  this  compilation.  It  is  not,  then,  difficult  to 
determine  what  was  the  intention  of  the  legislature  in  passing 
the  act  of  1858.  It  was  to  amend  that  portion  of  statute 
law  which  was  to  be  found  in  printed  form  in  the  eompilation 
referred  to,  there  to  lirst  seeming  set  forth  as  section  twenty- 
two  of  title  one,  chapter  twenty  of  part  first  of  the  Bevised 
Statutes.  Nor  is  it  difficult  to  say  that  such  intention  had 
effect,  for  the  statute  law  there  set  forth  in  printed  form 
is,  by  amendment,  changed  to  read  as  runs  the  later  enact- 
ment. 

We  do  not,  in  thus  holding,  sanction,  in  the  sense  of  giving 
approbation  to,  such  a  manner  of  legislation.  It  is  our  duty 
to  learn,  from  the  words  which  the  legislature  has  used,  its 
purpose.  And  however  loose  and  careless  may  bo  the  legis- 
lative work,  if  the  legislative  intention  is  made  manifest,  that 
we  must  uphold,  unless  weightier  objection  exists. 

2d.  It  is  claimed  that  Glute  was  supervisor  of  a  ward  in  the 
city,  and  not  of  a  town. 

But  the  charter  of  the  city,  in  the  provision  above  referred 
to,  made  the  supei^visors  of  the  wards  thereof  subject  to  all 
the  provisions  of  law  in  the  performance  of  those  duties.  But 
the  charter  had  already  said  that  they  should  perform  all  the 
duties  of  supervisors  of  towns.  It  needed  not,  for  the  pur- 
pose of  confining  them  in  the  performance  thereof  to  the  same 
limits  as  fixed  for  supervisors  of  towns,  to  add  the  clause  we 
are  considering.  It  is  obvious  that  its  purpose  was  apart  from 
the  definition  of  duty,  or  prescription  of  mode  of  perform- 
ance of  it.  It  is  not  a  clause  of  giving.  It  is  one  of  restric- 
tion, of  subjection,  and  put  about  Clute,  as  a  supervisor  of  the 
fifth  ward  of  Schenectady,  all  the  limits  which  any  then  exist- 
ing law  placed  around  a  supervisor  of  a  town. 

SicKELS — Vol.  V.  58 
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3d.  It  is  claimed  by  the  learned  coonsel  for  date,  and  cer- 
tainly ingeniously  argued,  that  the  act  of  1853  is  nnconstita- 
tional.  1st.  For  that  it  impairs  the  right  of  suffrage,  because 
it  restricts  the  right  of  the  elector  to  select  and  vote  for  a  can- 
didate from  the  whole  body  of  electors.  It  is  true  that  the 
privilege  of  suffrage  is  conferred,  and  the  right  to  exerdse  it 
is  guaranteed  by  the  Constitution.  Every  elector  shall  be 
entitled  to  vote  for  all  oiBcers  that  now  are  or  hereafter  may 
be  elective  by  the  people.  (Const.,  art  2,  §  1.)  And  there  is 
no  provision  of  the  Constitution  which  expressly  empowers  a 
limitation  thereof,  save  those  which  authorize  laws  of  exclu- 
sion of  persons  convicted  of  bribery,  larceny  or  any  infamous 
crime,  etc.  (art.  2,  §  2),  and  laws  for  ascertaining  by  proper 
proofs  the  citizens  who  shall  be  entitled  to  the  "right  of  suf- 
frage."   (Art.  1,  §4.) 

It  is  argued  that  "  the  constitutional  right  to  vote  "  is  uncon- 
stitutionally interfered  with,  if  the  legislature  may  restrict 
and  hedge  it  about  by  denying  to  the  elector  entire  freedom 
in  the  choice  of  his  candidate. 

It  is  not  necessary  in  this  case  to  determine  whether  the 
position  of  counsel  is  well  taken,  so  far  as  an  office  created  or 
continued  by  the  Constitution,  and  thereby  made  elective,  is 
concerned ;  though  there  are  authorities  which  tend  to  show 
that,  as  a  general  principle,  it  is  not.  (See  The  People  v. 
Fisker,  24  Wend.,  215;  The  People  v.  Snedakery  14  N.  T., 
52;  JSc  parte  MoCoUumy  1  Cow.,  560.) 

In  Barker  v.  The  People  (3  Co  wen,  686)  it  is  expressly 
decided  that  the  legislature  may  affix  ineligibility  to  office  as 
a  punishment  for  crime  and  not  encroach  upon  the  constitu- 
tional privilege  of  the  elector.  This  was  placed  upon  the 
ground  that  it  is  a  part  of  the  legislative  or  sovereign  power 
of  the  State  to  maintain  social  order,  and  to  take  life,  liberty 
and  all  the  rights  of  both  when  the  sacrifice  is  necessary.  For 
the  common  weal,  the  right  of  the  criminal  to  receive  the 
suffrage  of  the  elector,  and  the  right  of  the  elector  to  give  his 
suffrage  to  the  criminal,  may  be  taken  away.  And  as  social  order 
may  be  preserved  by  the  threatening  of  punishment  for  its 
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infiraetioBy  so  it  may  be  preserved  by  preventive  laws,  render- 
ing its  infraction  impossible.  Thns  in  the  case  in  hand,  it 
was  perceived  that  it  was  incompatible,  for  an  officer,  who 
as  superintendent  of  the  poor  was  the  temporary  custodian 
and  the  almoner  of  the  public  moneys,  to  sit  as  supervisor  in 
audit  of  his  own  accounts,  and  so  for  the  prevention  of 
the  disorders  which  might  arise  from  this  incompatibility  if 
permitted  to  exist,  it  was  within  the  legislative  or  sovereign 
power  to  guard  against  it  by  a  limit,  in  the  special  case,  upon 
the  right  to  receive  and  the  right  to  give  a  vote  for  the  former 
office.  Will  not  the  same  principle  sustain  the.  right  to  the 
exercise  of  the  same  power  in  any  similar  and  fitting  case, 
whatever  the  office  may  be ! 

But  we  are  not  here  called  upon  to  go  so  far. 

The  office  of  superintendent  of  the  poor  is  of  statutory  ori- 
gin (see  Laws  of  1822-3-4,  p.  383;  1  E.  S.,  p.  616,  §  15),  and 
was  originally  filled  by  appointment.  It  was  not  until  1847, 
and  of  course  after  the  adoption  of  the  Constitution,  that  the 
legislature  made  it  an  elective  office  (Laws  of  1847,  chap. 
498,  p.  740),  so  that  there  is  no  right  bestowed  by  the  Consti- 
tution upon  the  elector  to  choose  by  vote  to  that  office.  But 
there  is  a  gift  from  the  legislature  to  the  elector  so  to  do,  or 
tather  a  power  thereto  intrusted  to  him  by  statute,  which 
may  be  taken  back  again.  Now,  the  authority  which  con- 
fers a  power,  and  may  take  it  away,  may,  in  bestowing  it, 
limit  and  restrict  its  exercise  as  it  sees  fit,  so  far  as  it  is  not 
specially  prohibited  therefrom ;  and  may  witliin  that  limit  say 
for  how  long,  in  what  manner  and  upon  what  objects  it  shall 
be  exerted.  Certainly,  if  the  legislature  may  say  to  the  voter, 
you  shall  not  vote  for  any  one  for  this  office,  but  it  shall  be 
appointive ;  it  may  say  you  shall  not  vote  for  any  one  for  this 
office  who  is  not  free  from  this  disqualification  which  we  now 
declare.  And  the  power  is  reserved  to  the  legislature  to 
direct,  whether  by  election  or  appointment  shall  be  made  the 
choice  of  all  county  officers,  the  mode  of  the  choice  of  whom 
is  not  provided  for  by  the  Constitution.  (Const.,  art.  10,  § 
2.)    The  legislature  may  not  put  upon  any  elector  a  per- 
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Bonal  restriction  from  voting  for  any  ofiScer  who  may  be  elec- 
tive, or  whom  it  may  declare  elective,  save  such  restriction  as 
is  imposed  by  the  Constitution,  for  from  that  it  is  especially 
prohibited.  Bat  it  may,  in  the  exorcise  of  its  judgment  for 
the  public  good,  limit  the  number  from  whom  the  elector  mtay 
select,  for  thus  to  legislate  is  within  the  general  and  sovereign 
power  of  legislation,  which  it  constitutionaliy  possesses. 

2d.  That  the  statute  impairs  a  ccHistitutional  right  of 
every  elector  to  be  chosen  to  any  office,  as  seems  to  be  claimed. 
The  statute  does  not  pf  its  own  force  take  away  from 
Olnte  the  right  to  be  voted  for  to  the  office  of  superintend- 
ent of  the  poor.  It  needed,  before  it  so  operated,  that  he 
should  have  made  his  choice,  and  should  have  acted  upon  it. 
The  law  of  itself  did  not  affect  him  until  of  his  volition  he 
took  the  office  of  supervisor.  As  a  general  rule,  any  one  may 
waive  a  personal  rights  be  it  constitutional  or  statutory,  and 
may  rdinquish  one  advantage  to  secure  another  in  his  view 
as  great.  And  it  was  when  Clute  became  supervisor  that  he 
brought  himself  within  the  restriction  of  the  act  of  1853.  He 
was  not  bound  to  become  a  supervisor,  and  if  he  had  not,  no 
question  could  have  been  made  of  his  eligibility  for  superin* 
tendent.  And  if  it  be  said  that  he  had  an  equal  right  to  seek 
either  office  or  both,  it  is  answered,  that  public  office  is  not  cre- 
ated for  the  benefit  of  the  individual,  but  for  that  of  the  whole 
people.  So  long  as  the  convenience  and  advantage  of  the 
people  is  the  object  sought  and  attained  in  legislation  in 
regard  to  the  qualifications  for  statutory  offices,  it  cannot  be 
said  that  the  rights  of  any  individual  are  unduly  affected. 

We  are,  therefore,  of  the  opinion  that  the  defendant  Clute 
was  not,  at  the  general  election  in  1871,  eligible  to  the 
office  of  superintendent  of  the  poor  of  the  county  of  Sche- 
nectady. 

The  second  question  to  be  considered  is  whether  Furman, 
the  relator,  was,  at  the  general  election  of  1871,  duly  elected 
to  the  office.  Neither  a  majority  nor  a  plurality  of  all  the  bal- 
lots found  in  the  boxes  were  for  him.  He  had  but  a  minority 
of  them. 
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It  is  the  theory  and  the  general  practice  of  our  goyemment 
that  the  candidate  who  has  bat  a  minority  of  the  legal  votes 
cast  does  not  become  a  duly  elected  officer.  But  it  is  also  the 
theory  and  practice  of  our  ^vemment.  that  a  minority  of  the 
whole  body  of  qualified  electors  may  elect  to  an  office,  when 
a  majority  of  that  body  refuse  or  decline  to  vote  for  any  one 
for  that  office.  Those  of  them  who  are  absent  from  the  polls^ 
in  theory  and  practical  result  are  assumed  to  assent  to  the 
action  of  those  who  go  to  the  polls ;  and  those  who  go  to  the 
polls,  and  who  do  not  vote  for  any  candidate  for  an  office,  are 
bound  by  the  result  of  the  action  of  those  who  do ;  and  those 
who  go  to  the  polls  and  who  vote  for  a  person  for  an  office^ 
if  for  any  valid  reason  their  rotes  are  as  if  no  votes,  they 
also  are  bound  by  the  result  of  the  action  of  those  whose 
votes  are  valid  imd  of  e&ct.  As  if,  in  voting  for  an  office  to 
which  one  only  can  be  elected,  two  are  voted  for,  and  their 
names  appear  together  on  the  ballot,  the  ballot  so  far  is  lost* 
The  votes  are  as  if  for  a  dead  man  or  for  no  man.  They  are 
thrown  away ;  and  those  who  cast  them  are  to  be  held  as 
intending  to  throw  them  away,  and  not  to  vote  for  any  person 
capable  of  the  office.  And  then  he  who  receives  the  highest 
number  of  earnest  valid  ballots,  is  the  one  chosen  to  the 
office. 

We  may  go  a  step  further.  They  who,  knowing  that  a 
person  is  ineligible  to  office  by  reason  of  any  disqualification, 
persistently  give  their  ballots  for  him,  do  throw  away  their 
votes,  and  are  to  be  held  as  meaning  not  to  vote  for  any  one 
for  that  office.  But  when  shall  it  be  said  that  an  elector  so 
knows  of  a  disqualification  rendering  ineligible  the  person, 
and  knowing,  persistently  casts  for  him  his  ballot  ?  There 
may  be  notice  of  the  disqualifying  fact,  and  of  the  legal  effect 
of  it,  given  so  directly  to  the  voter,  as  that  he  shall  be  charged 
with  actual  knowledge  of  the  disquaUficatioii. 

There  may  be  a  disqualifying  fact  so  patent  or  notorious, 
as  that  knowledge  in  the  elector  ol  the  ineligibility  may  be 
presumed  as  matter  of  law.  In  modem  times  Lord  Dbnhan, 
C.  J.,  thus  puts  a  case :  ^^  No  one  can  doubt  that  if  an  elector 
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would  nominate  and  vote  only  for  a  woman  to  fill  the  oJ£ce 
of  mayor,  or  bui^ess  in  parliament,  his  vote  would  be  thrown 
away;  there  the  &ct  would  be  notorious,  and  every  man 
would  be  presumed  to  know  the  law  upon  that  fact.''  (  Gvding 
V.  Veleyy  7  Ad.  &  EIL,  N.  E.,  406-439 ;  5S  Eng.  Com.  Law, 
406.)  In  the  same  case,  the  learned  judge  says  that  ^^  the 
result  of  the  decisions  appears  to  be  this :  where  a  majority 
of  electors  vote  for  a  disqualified  person,  in  ignorance  of  the 
fact  of  disqualification,  the  election  may  be  void  or  voidable^ 
or,  in  the  latter  case,  be  capable  of  being  made  good  according 
to  the  nature  of  the  disqualification.  The*  objection  may 
require  ulterior  proceedings  to  be  taken  before  some  compe- 
tent tribunal,  in  order  to  be  made  available ;  or  it  may  be 
such  as  to  place  the  elected  candidate  on  the  pame  footing  as 
if  he  never  had  existed,  and  the  votes  for  him  were  a  nullity." 
And  then,  referring  doubtless  to  the  vit)a  voce  manner  of 
voting  in  England,  and  to  the  manner  of  keeping  of  poll- 
books  there,  and  to  the  fact  of  the  number  of  electors  there 
being  small,  so  that  for  whom  each  elector  has  voted  is 
known,  and  he  may  be  safely  allowed  to  recall  his  vote  for  an 
ineligible  person,  and  give  it  for  another  eligible,  the  learned 
judge  continues :  ^^  But  in  no  such  case  are  the  electors  who 
vote  for  him  deprived  of  their  vote  if  the  fact  becomes  known 
and  is  declared  while  the  election  is  still  incomplete.  Thef 
may  instantly  proceed  to  another  nomination  and  vote  for 
another  candidate.  If  it  be  disclosed  afterward,  the  party 
elected  may  be  ousted  and  the  election  declared  void ;  but 
the  candidate  in  the  minority  will  not  be  deemed  ipso /acta 
elected..  But  where  an  elector,  before  voting,  receives  due 
notice  that  a  particular  candidate  is  disqualified,  and  yet  will 
do  nothing  but  tender  his  vote  for  him,  he  must  be  taken 
voluntarily  to  abstain  from  exercising  his  franchises." 

To  which  we  add,  that  not  only  must  the  fact  which  dis- 
qualifies be  known,  but  also  the  rule  or  enactment  of  law 
which  makes  the  fact  thus  effectuaL 

In  the  multitude  of  cases  in  which  the  question  has  arisen, 
we  think  that  up  to  this  point,  there  is  no  essential  difference 
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of  result.  All  agree  that  there  mast  be  prior  notice  to,  or 
knowledge  in  the  elector  of  fact  and  law,  to  make  his  vote  bo 
ineffectual  ae  that  it  is  thrown  away.  Bat  some  say  that  if 
there  be  a  public  law,  declaratory  that  the  existence  of  a  cer- 
t^a  fact  O'eates  ineligibility  in  the  candidate,  the  elector 
having  notice  of  the  fact,  is  condnsively  presumed  in  law  to 
liave  knowledge  of  the  legal  rule,  and  to  be  deemed  to  have 
voted  in  persistent  disregard  of  it.  Others  deny  that  the 
maxim^  ^^ IgrwrctnUa  jwria  excu9et  neminem^^  (even  with  the 
olaufie  of  it)  ^^quod  quisqvs  scire  tenetvr^^  not  often  quoted, 
and  of  which  we  are  reminded  by  the  very  thorough  brief  of 
the  learned  counsel  for  the  relator),  can  be  carried  to  that 
l^gtli,  and  insist  that  there  does  not  apply  to  this  question* 
the  rule  tliat  all  citizens  must  be  held  to  know  the  general 
laws  of  the  land,  and  the  special  law  affecting  their  own 
locality. 

That  maxim,  in  its  proper  application,  goes  to  the  length 
of  denying  to  the  offender  against  the  criminal  law  a  justifi- 
cation in  his  ignorance  thereof;  or  to  one  liable  for  a  breach 
of  contract,  or  for  civil  tort,  the  excuse  that  he  did  not  know 
of  the  rule  which  fixes  his  liability.  It  finds  its  proper 
application  wh^i  it  says  to  the  elector,  who,  ignorant  of  the 
law  which  disqualifies,  has  voted  for  a  candidate  ineligible, 
year  ignorance  will  not  excuse  you  and  save  your  vote ;  the 
law  mnst  stand,  and  your  vote  in  conflict  with  it  must  be  lost 
to  you.  But  it  does  not  have  a  proper  application  when  it  is 
carried  further,  and  charges  upon  the  elector  such  a  presump- 
tioii  of  knowledge  of  fact  and  of  law  as  finds  him  full  of  the 
intent  to  vote  in  the  face  of  knowledge,  and  to  so  persist,  in 
casting  his  vote  for  one  for  whom  he  knows  that  it  cannot 
be  counted,  as  to  manifest  a  purpose  to  waste  it.  The  maxim 
itself  concedes  that  there  may  be  a  lack  of  actual  knowledge 
of  the  law.  For  it  is  ignorance  of  it  which  shall  not  excuse. 
Then  the  knowledge  of  the  law,  to  which  each  one  is  held,  is 

•  a  theoretical  knowledge ;  and  the  doctrine  urged  upon .  us 
would  carry  a  theoretical  knowledge  of  the  statute  further 

.  than  goes  the  statute  itself.    The  statute  but  makes  ineffectual 
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to  elect  the  votes  given  for  one  disqualified.  The  doctrine 
would  make  knowledge  not  actual,  of  that  statute  thua 
limited,  waste  the  votes  of  the  majority,  and  bring  about  the 
choice  to  office  by  the  votes  of  a  minority.  "We  are  not  cited 
to  nor  do  we  find  any  decision  to  that  extent  of  any  court 
in  this  State.  The  industrious  research  of  the  learned  counsel 
for  the  relator  has  found  some  from  courts  in  sister  States. 
Ovlick  V.  New  (14  Ind.,  97)  is  to  that  efiect.  Carson  v. 
MePhetridge  (15  id.,  831)  follows  the  last  cited  case.  natch&' 
son  V.  Tilden  (4  Har.  &  McH.,  379)  was  a  case  at  Nisi  PriuB, 
and  is  to  that  effect.  With  respect  for  these  authorities,  we 
are  obliged  to  say  that  they  are  not  sustained  by  reasoning 
which  draws  with  it  our  judgment.  CommonwecMh  v.  Sead 
(2  Ashmead,  261)  is  also  cited.  But  that  was  a  case  of  a 
board  of  twenty,  assembling  in  a  room  to  elect  a  county 
treasurer.  On  motion  being  made  to  elect  viva  voce^  a  pro- 
test was  made  that  the  law  under  which  they  were  acting 
prescribed  a  vote  by  ballot.  Thus  aotuaZ  notice  of  law  and 
fact  was  brought  directly  to  each  elector  before  voting.  Nine- 
teen persisted  in  voting  vvva  voce.  These  were  held  to  be 
wasted  votes.  One  voted  by  ballot ;  and  his  vote  was  held 
to  prevail,  and  the  person  he  voted  for  to  be  elected.  Com- 
rnonwealth  v.  Clvley  (56  Penn.  St.  Bep.,  270)  is  also  dted. 
But  the  language  of  the  court  there  is :  '^  The  votes  cast  at 
an  election  for  a  person  who  is  disqtialified  from  holding  an 
office  are  not  nullities.  They  cannot  be  rejected  by  the 
inspectors,  or  thrown  out  of  the  count  by  the  return  judges. 
The  disqualified  person  is  a  person  still,  and  every  vote 
thrown  for  him  is  formal."  And  that  was  the  case  of  one 
who  was  ineligible  by  reason  of  having  held  the  office  of 
sheriff  of  a  county,  and  became  a  candidate  in  the  same  county 
for  the  same  office  before  the  lapse  of  time  prescribed  by  the 
Constitution ;  a  case  in  its  &cts  quite  like  this  in  hand. 

The  relator  also  cites  many  instances  of  the  action  of  legis- 
lative bodies  and  their  committees.  As  to  these,  a  respeeta- 
ble  authority  on  these  questions  has  remarked,  ^^tfaat  they 
cannot  be  said  to  afford  any  precise  or  useful  principle" 
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.(1  Peckwell,  500);  and  learned  counsel,  arguing  in  support 
of  the  principle  now  claimed  by  the  relator,  has  conceded 
that  "  no  fixed  principle  is  established  by  the  decision  of  com- 
mitteee"  (Galway  Election  Gases^  2  Moak  Eng.  Oases,  714) ; 
and  it  may  safely  be  said  that  they  are  not  so  condusive  and 
satisfactory  as  judicial  determinations,  as  it  is  difficult  to 
arrive  at  tiie  exact  principle  upon  which  the  votes  of  so  many 
as  constitute  a  legislative  body  are  put.  Besides  that,  they 
are  not  uniform,  but  quite  diverse  in  their  results,  as  appears 
from  the  citations  of  the  counsel  of  the  relator,  and  the 
instances  noted  in  66  Penn.  St.  Rep.  {supra). 

We  have  consulted  many  of  the  authorities  cited  to  us  from 
the  English  books ;  and  in  them  it  will  be  found,  we  think, 
that  where  it  was  held  that  votes  for  an  ineligible  person 
woxdd  be  treated  as  thrown  away,  it  was  not  extended  beyond 
cases  in  which  there  was  actual  notice  of  &ct  and  of  law  to 
the  voters  before  their  votes  were  cast.  {0-oslmg  v.  Ydey^ 
mtpra;  Rex  v.  HcmhvM^  10  East.,  211 ;  Olaridge  v.  Evelyn^ 
5  Bam.  &  Aid.,  81 ;  Douglass,  898  n.  [22] ;  Bex  v.  Parry ^ 
14  East.,  649 ;  Rex  v.  Bridge,  1  Maule  &  Selw.,  76.) 

And  there  are  American  authorities  which  hold  that  if  a 
majority  of  those  voting  by  mistake  of  law  or  fact  happen  to 
cast  their  votes  upon  an  ineligible  candidate,  it  by  no  means 
follows  that  the  next  to  him  in  poll  shall  receive  the  office. 
{Sanmdere  v.  Hwynee,  13  Oal.,  146 ;  State  v.  OUes,  1  Ohand. 
[Wis.],  112;  Staie  v.  SmAth,  14  Wis.,  497.)  And  in  Dillon 
on  Mun.  Oorp.  (p.  176,  §  136)  it  is  stated  that  unless  the  votes 
for  an  ineligible  person  are  expressly  declared  to  l>e  void,  the 
effect  of  such  person  receiving  a  majority  of  the  votes  cast  is, 
according  to  the  weight  of  American  authority  and  the  reason 
of  the  matter  (in  view  of  our  mode  of  election,  without  pre- 
vious binding  nominations,  by  secret  ballot,  leaving  each 
elector  to  vote  for  whomsoever  he  pleases),  that  a  new  elec- 
tion must  be  had,  and  not  to  give  the  office  to  the  qualified 
person  having  the  next  highest  number  of  votes.  And  this 
view  is  sustained  by  a  preponderance  of  the  authorities  cited 
by  the  author  in  the  foot  note,  some  of  which  are  cited  above. 

SicKELs  —  Vol.  V.        59 
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And  in  Tks  Queen  v.  Mm/or^  etc.  (3  Law  Bep.  [Q.  B.] , 
629),  after  holding  that  though  the  electors  had  actual  notice 
^  the  fact  which  had  been  adjadged  by  the  conrts  to  dia- 
qualifj,  yet  knowledge  or  notice  in  the  elector  of  the  adjudi- 
cation could  not  be  presumed.  It  is  further  said :  ^^  It  is  not 
Plough  to  show  that  the  voter  knew  the  fact  only ;  but  it  is 
necessary  to  show  sufficient  to  raise  a  reasonable  inference 
that  he  knew  that  the  fact  amounted  to  a  disqualification. 
It  cannot  be  said  in  all  cases  that  the  mere  knowledge  of  a 
fact,  which  in  law  disqualifies  a  candidate,  must  be  taken  to 
be  knowledge  of  all  the  accompanying  circumstances." 

We  think  that  the  rule  is  this:  Uie  existence  of  the  &ct 
which  disqualifies,  and  of  the  law  which  makes  that  fact  ope- 
rate to  disqualify,  must  be  brqught  home  so  closely  and  so 
dearly  to  the  knowledge  or  notice  of  the  elector,  as  that  to 
^ye  his  vote  thei>ewith  indicates  an  intent  to  waste  it  The 
knowledge  must  be  enich,  or  the  notice  brought  so  home,  ae 
to  imply  a  willfulness  in  acting,  when  action  is  in  opposition 
to  the  natural  impulse  to  save  the  vote  and  make  it  effectual. 
He  must  act  so  in  defianoe  of  both  the  law  and  the  &ctj  and 
00  in  opposition  to  his  own  better  knowledge,  that  he  has  no 
Tight  to  complain  of  the  loss  of  his  franchise,  the  eiLcrcise  of 
which  he  has  wantonly  misapplied. 

To  state  a  truism ;  our  theory  of  government  by  the  people 
is  upon  the  assumption  that  the  people  as  a  whole,  are  intel- 
ligent of  their  rights  and  interests,  and  are  honestly  and 
earnestly  concerned  in  the  due  and  wise  administration  of 
affairs,  and  xealoualy  alive  to  the  need  of  good  and  fitting 
men  in  the  various  places  of  public  trust,  and  hold  in  high 
esteem  the  privilege  of  sufi&^e,  and  are  unready  to  pxetermit 
its  exercise  or  to  exercise  it  meaninglessly.  It  is  much  to 
presume,  with  this  as  our  starting  point,  that  any  considerable 
body  of  electors  will  purposely  so  exercise  dieir  right  of 
electing  to  office  as  that  it  shall  be  but  an  empty  form ;  and 
that  gomg  through  with  outward  signs  of  an  election  th^ 
will  of  intent  so  cast  their  ballots^  as  that  they  will  be  votes 
wasted. 
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Now  the  finding  in  tKis  case  is,  that  there  was  no  proof  of 
actual  notice  of  date's  ineligibility,  nor  of  any  facts  &om 
which  notice  conld  be  implied,  save  that  he  was  a  supervisor. 

There  was  but  this  fact,  and  the  law  upon  the  statute  book ; 
sufficient  in  themselves,  as  we  hold,  to  render  him  ineligible. 

But  therefrom  to  give  the  office  to  the  relator,  it  is  first  to 
be  presumed,  as  a  matter  of  law,  that  near  300  of  those  who 
voted  for  Clute  had  knowledge  of  the  fact  that  he  was  super- 
visor ;  had  knowledge  of  the  existence  of  the  act  of  1853 ;  and 
knew  that  the  fact  and  tibe  law,  concurring  thus,  he  was  ineli- 
gible to  receive  and  avail  himself  of  their  votes  in  his  fistvor, 
and  knew  that  their  votes  given  to  him  were  wasted,  with- 
out effect  upon  the  count. 

It  is  to  be  presumed  further,  that  knowing  this,  they  all, 
though  seemingly  desirous  of  taking  an  effectual  participation 
in  the  choice  of  a  person  to  the  office  of  superintendent, 
deliberately  so  acted  as  that  they  are  assumed  to  have  per- 
sisted against  knowledge;  determined  to  "do  nothing  but 
tender  their  vote  for  him." 

It  is  not  in  accordance  with  common  sense,  and  we  find  no 
rule  or  authority  so  stringent  as  to  compel  us  to  that  result. 

There  is  one  other  question  remaining.  The  act  of  1829 
says  that  no  supervisor  shall  be  appointed  to  hold  the  office, 
etc. ;  and  the  act  of  1853  says  that  no  supervisor  shall  be 
elected  or  appointed  to  hold  tiie  office,  etc. 

The  learned  and  ingenious  counsel  for  the  defendant  urges 
that  the  manifest  intention  of  the  legislature  was  to  inhibit, 
XH>t  the  election  or  appointment  to  the  office  of  superintend- 
ent, but  the  Aoldmff  of  the  two  offices  by  the  same  person. 
And  from  this  he  dednees  the  proposition  that  when  Glute 
accepted  the  office  of  superintendent  he  vacated  that  of  super- 
visor, and  could  continue  to  hold  the  former. 

We  do  iM>t  so  think.  The  legislature  intended  that  the 
fiune  person  should  not  hold  the  two  offices  at  the  same  time ; 
and  to  effect  this,  it  prohibited  the  election  of  a  supervisor  to 
hold  the  office  of  superintendent.  It  made  him  ineligible,  not 
merely  to  holding,  but  to  an  appointment  or  election  to  hold. 


468  HnBBSLL  et  al.  v,  Siblby.  [Dec, 

Statement  of  case. 

The  language  is  not  that  he  shall  not  hold,  but  that  he  ahall 
not  be  elected  or  appointed  to  hold,  and  operates  upon  the 
very  jBlrst  step  in  the  psocess  toward  holding,  and  stops  that. 
He  can  never  hold  but  by  appointment  or  election ;  and  the 
act  says  that  he  shall  not  be  eligible  to  that  election  or 
appointment.  So  that  he  never  can  begin  to  hold,  and  can- 
not, by  resigning  the  one  or  accepting  the  other,  bring  him- 
self within  the  reason  of  the  cases  cited,  of  which  The  People 
V.  Cwrrique  (2  Hill,  93)  is  one.  There  the  defendant  was 
held  to  be  eligible  to  the  office  which  he  accepted ;  but  as 
that  was  held  to  be  incompatible  with  the  one  which  he 
already  filled,  his  acceptance  of  the  last  i^so  facto  vacated 
the  first. 

We  are  therefore  of  the  opinion  that  the  judgment  of  the 
General  Term  should  be  reversed,  and  that  of  the  Special 
Term  affirmed. 

All  concur. 

Judgment  accordingly. 


Alfred  S.  Hubbell,  Assignee,  etc.,  et  al..  Appellants,  v. 
j§5  JJJ  Hiram  Sibley,  Eespondent. 

—  « 

The  provisions  of  the  Ck>de  limiting  the  time  for  the  commencement  of 
actions  for  the  recoveiy  of  the  possession  of  real  property  (Code,  §  78), 
and  that  within  which  a  cause  of  action  or  defence  founded  upon  a  title 
to  real  property  may  be  maintained  or  interposed  (§  79),  apply  only  to 
those  actions  where  the  remedies  sought  were  prior  to  the  Code  adminis- 
tered by  courts  of  law.  They  have  no  reference  to  actions  where  the 
desired  remedies  were  administered  exclusively  by  courts  of  equity. 

An  action  by  a  mortgagor  against  a  mortgagee  in  possession  for  an  account- 
ing, and  for  the  recovery  of  possession  of  the  mortgaged  premises  upon 
payment  of  what  shall  be  found  due,  seeks  a  purely  equitable  remedy, 
and  comes  within  the  provision  of  section  d7  of  the  Code  limiting  the 
time  for  the  commencement  of  actions  not  otherwise  specified  to  ten 
years.  The  cause  of  action  accrues  at  the  time  of  entry  of  the  mortgage 
under  claim  of  title,  and  the  statute  then  begins. 

(Argued  December  4, 1878;  decided  December  10, 1873.) 
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Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  defendant,  entered  upon  the  report  of  a  referee. 
(Reported  below,  5  Lans.,  51.) 

This  action  was  brought  for  an  accounting  to  ascertain 
amount  due  upon  certain  mortgages  covering  certain  lands, 
of  \fhich  plaintiffs  claimed  to  own  the  undivided  one-half,  and 
of  which  defendant  was  in  possession,  claiming  title  under  a 
foreclosure  sale,  which  plaintiffs  alleged  to  be  defective  and 
invalid.  He  also  asked  leave  to  redeem,  and  upon  payment 
of  the  amount  found  due  to  recover  possession  of  said  moiety. 
Defendant,  among  other  things,  pleaded  the  statute  of  limita- 
tions. 

In  December,  1846,  James  W.  Sawyer  and  Alfred  Hub- 
bell,  being  the  owners  and  in  possession  of  two  tracts  of  land 
situate  in  the  city  of  Rochester,  executed  a  mortgage  thereon 
to  defendant  to  secure  $7,000.  They  laid  out  a  portion  into 
city  lots,  and  in  1848  mortgaged  ten  of  the  lots  to  the  Roches- 
ter Savings  Bank,  which  by  agreement  with  defendant  was 
made  the  first  lien.  A  number  of  other  lots  they  sold  and 
conveyed ;  others  they  contracted. 

In  January,  1849,  Hubbell  executed  an  assignment  for  the 
benefit  of  creditors. 

In  February,  1849,  defendant  commenced  a  foreclosure  of 
his  mortgage  by  advertisement.  On  the  24th  May,  1849,  the 
premises,  excepting  the  lots  conveyed  or  contracted,  were  sold 
as  one  parcel,  subject  to  the  mortgage  to  the  Savings  Bank, 
and  were  bid  off  by  defendant,  who  entered  immediately  into 
possession.  On  the  6th  January,  1854,  the  assignees  of  Alfred 
Hubbell  quitclaimed  their  interest  in  the  premises  to  plain- 
tiff, Alrick  Hubbell.  He  was  also  the  owner  of  ten  judg- 
ments recovered  against  Alfred  Hubbell  in  1848  and  1849. 
Alfred  Hubbell  died  in  1853  intestate.  Hia  heirs  quit- 
claimed to  Alrick  Hubbell.  In  March,  1868,  plaintiff,  Alfred 
S.  Hubbell,  was  substituted  as  assignee  in  place  of  the  origi- 
nal assignees.  Upon  these  facts  the  referee  directed  a  dismis- 
sal of  the  complaint,  and  judgment  was  entered  accordingly. 
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FromoiU  Kema/n  for  the  appellants.  In  a  statute  foredosure 
the  mortgagee  must  comply  strictly  with  the  provisions  of  the 
statute  to  render  the  sale  effective.  (8  B.  S.,  6th  ed.,  859^, 
etc.,  §§  1,  8 ;  Jackson  v.  Clarksy  7  J.  B.,  217;  Jenka  v.  Al^fy 
mder,  11  Paige,  618 ;  Van  Slyke  v.  Shddm^  9  Barb.,  278, 
285;  Cohoes  Co.  v.  QosBy  13  id.,  137, 144;  Cole  v.  Moffiit^  20 
id.,  18,  20 ;  Emg  v.  i?im^,  11  id.,  191 ;  /».  John  v.  Bvmp- 
ttead,  17  id.^  100.)  Section  79  of  the  Code  does  not  apply  to 
this  action.  (Code,  §  73,  etc ;  2  B.  S.,  3d  ed.,  399,  §  62.) 
This  action  could  not  be  barred  by  less  than  twenty  years 
possession  by  the  mortgagee.  (4  Kent's  Com.,  11  ed.,  169, 
note  4 ;  .Echoards  v.  Mtrmer^  Ins.  Co.,  21  Wend.,  467 ;  8. 
C.  in  error,  26  id.,  641 ;  Amott  v.  Postj  6  Hill,  65 ;  KortrigH 
V.  Cady,  21  N.  Y.,  343 ;  2  R  S.,  3d  ed.,  391,  §  6;  21  Wend., 
mipra,  467 ;  26  id,  svpra,  541 ;  6  Hill,  anpra^  66 ;  id.,  398, 
399,  §§  49,  52 ;  4  Kent's  Com.,  11  ed.,  213,  note  1.) 

W.  F.  Cogswell  for  the  respondent.  This  action  is  barred 
by  the  statute  of  limitations.  {Bergen  v.  Befmett,  1  Caines' 
Cas.  in  Error,  1,  19 ;  Demareai  v.  Wynkoop,  3  J.  C.  B.,  129, 
146 ;  MohoAJok  Ba/nk  v.  Atwater,  2  Paige,  64,  60,  61 ;  Hill  on 
Trustees,  168,  169,  marginal  paging  and  notes ;  Code,  §  97 ; 
De  Pierres  v.  Thom^  4  Bosw.,  266,  268.) 

Gboysb,  J.  The  statute  of  limitations  is  one  of  the  defences 
set  up  by  the  answer  and  relied  upon  by  the  defendant.  If 
this  is  valid,  it  will  be  unnecessary  to  examine  the  others,  as 
this  wiU  dispose  of  the  case.  The  same  question  was  ex«n- 
ined  by  this  court  during  this  session,  in  Miner  v.  Be^kmaaHj 
and  in  the  opinion  it  was  held  that  the  facts  brought  the  case 
within  sec.  97  of  the  Code,  and  that,  therefore,  the  action  was 
barred  in  ten  years  after  it  accrued,  but  as  the  same  judgment 
must  have  been  given,  whether  this  was  so  or  not,  and  as  the 
question  is  important,  it  was  again  argued  in  the  present  case 
and  must  now  be  finally  determined.  The  provisions  of  the 
Bevised  Statutes  respecting  the  times  of  commencing  actions 
were  repealed  by  section  73  of  the  Code,  and  those  of  the  Code 

*  (See  ante,  p.  887.) 
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fubstitoted  ^erefor,  bat  the  eonBtraotion  of  the  latter  will  be 
much  aided  bj  reference  to  the  tbnner,  as  in  maoy  provieions 
tiie  similarity  of  the  lan^age  used  BhowB  that  it  was  not 
intended  to  change  the  l&w.  Section  6,  toL  2,  R.  S.,  298, 
provides  that  no  action  for  the  recovery  of  any  lands,  etc.,  or 
the  possession  thereof,  shall  be  maintained  unless  the  plaintiff, 
etc.,  was  seized  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  snch  action.  Sec- 
tion 78  of  the  Code  provides  that  no  acticm  for  t^e  recovery 
d  real  prop^ty,  or  for  the  recovery  of  the  possession  thereof, 
shaD  be  maintained  unless  it  appears  that  the  plaintiff,  etc., 
was  seized  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  snch  action.  It  is 
entirely  clear  that  this  provision  of  the  Code  was  intended  te 
embrace  the  caBee,  and  thoee  only,  which  were  included  in  aee- 
tion  5  of  the  Bevised  Statutes,  and  it  is  equally  clear  that  the 
latter  included  legal  actions  only  for  the  recovery  of  land  or 
its  possession,  with  or  without  damages  for  withholding  it, 
and  had  no  relation  to  any  remedy  administered  only  by 
courts  of  equity.  Section  6  of  the  Eevised  Statutes  provides 
that  no  avowry  or  cognizance  of  title  to  real  estate  or  to  any 
rents  or  services  shall  be  valid  unless  it  appears  that  the  per- 
son making  the  avowry  or  the  person,  etc,  was  seized  or  po» 
sessed  of  the  premises  in  question  within  twen^  years  before 
the  committing  of  the  act  in  defence  of  which  such  avowry  or 
eognizance  is  made.  Section  79  of  the  Code  provides  that  no 
cause  of  action  or  defence  to  an  action  founded  upon  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same,  shall 
be  effectual  uiUess  it  appears  that  the  person  prosecuting  the 
action  or  making  the  defense  or  under  whose  title  the  action 
is  prosecuted  or  defense  is  made,  etc.,  was  seised  or  possessed 
of  the  premises  in  question  within  twenty  years  before  the 
committing  of  the  act  in  respect  to  which  such  action  is  pro* 
secuted  or  defense  is  made.  It  is  evident  that  this  section  of 
the  Code  includes  the  cases  only  provided  for  by  section  6  of 
the  Bevised  Statutes,  and  that  these  were  legal  actions  where 
temedies  administered  by  courts  of  law  only  were  sought. 
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But  it  is  insisted  that,  conceding  this  to  be  so  under  the 
Bevised  Statutes,  it  is  so  no  longer,  for  the  reason  that  the 
distinction  between  actions  at  law  and  suits  in  equity  then 
existing,  has  been  abolished.  (Code,  §  69.)  It  is  true  that 
all  distinctions  in  the  forms  of  action  have  been  abolished, 
but  all  the  remedies  administered  by  both  courts  have  been 
preserved,  and  where  language  is  used  in  a  statute  showing 
that  the  design  was  to  include  one  class  of  remedies  only,  its 
construction  must  be  confined  to  that  class.  Sections  78  and 
79  of  the  Code  must  be  held  to  embrace  actions  only  where 
the  only  remedy  sought  was  formerly  obtained  in  legal  actions* 
It  is  further  insisted  that  this  is  an  action  for  the 
recovery  of  real  property.  That  since  the  JElevised  Statutes, 
assuming  for  the  purposes  of  this  question  that  the  fore- 
closure under  which  the  defendant  entered  was  void,  he  never 
acquired  any  legal  title  to  the  land,  although  it  is  conceded 
that  before  that  time  he  would  have  had  such  title.  It  is 
true  that  this  is  the  language  of  the  cases,  which  was  true 
when  applied  to  the  cases  in  which  it  was  used.  All  the 
change  made  by  the  Revised  Statutes  is  found  in  section  58, 
vol.  2,  312.  That  section  provides  that  no  action  of  eject- 
ment shall  thereafter  be  maintained  by  a  mortgagee  or  his 
assigns  or  representatives,  for  the  recovery  of  the  possession 
of  the  mortgaged  premises.  Before  the  enactment  of  this 
section,  such  action  could  be  maintained  after  forfeiture  by 
non-payment  of  the  money  when  due,  and  it  was  then  said, 
that  after  forfeiture,  the  legal  title  was  in  the  mortgagee,  for 
the  reason  that  his  title  would  prevail  at  law  over  that  of  the 
mortgagor.  Since  then,  it  is  said  that  he  has  not  the  legal 
title,  because  it  will  not  so  prevail.  But  since  the  enactment 
of  this  section,  a  mortgagee  in  possession  after  forfeiture  can 
defend  his  possession  in  ejectment  brought  by  the  mortgagor 
upon  his  mortgage.  (Phyfe  v.  RUey^  16  Wend.,  248 ;  Cha%6 
v.  Peck^  21  N.  Y.,  581.)  It  can  under  this  rule  hardly  be 
said  that  such  a  mortgagee  has  no  legal  title,  for  it  prevails 
at  law  over  that  of  the  mortgagor.  While  these  facts  con- 
tinue, the  latter  must  resort  to  equity  for  the  recovery  of  his 
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land,  which  will  be  adjadged  to  him  upon  payment  of  what 
shall  be  fonnd  dae  npon  the  mortgage. 

It  is  fnrther  insisted  by  the  counsel  for  the  appellants, 
that  this  should  be  held  an  action*  for  the  recovery  of 
real  property,  for  the  reason  that  the  plaintiffs  might,  before 
its  commencement,  have  tendered  the  amount  due,  and 
thereby  discharged  the  lien,  and  then  commenced  an  action 
for  the  mere  recovery  of  the  possession  of  the  land.  It  is 
a  sufficient  answer  to  this  that  this  is  not  such  an 
action,  but  an  action  for  an  accounting  and  the  recovery  of 
the  possession  upon  payment  of  what  shall  be  found  due. 
This  is  a  pure  equitable  remedy,  and  such  as  was  given  by 
courts  of  equity  only,  while  such  courts  had  a  separate  exist- 
ence. By  giving  this  answer,  it  is  not  intended  to  concede 
that  such  tender  might  have  been  made  by  the  plaintiffs  with 
the  effect  claimed  by  the  counsel.  That  is  a  question  not 
involved  in  the  case,  and  it  is  not  necessary  to  examine  it. 
It  is  sufficient  to  say  that  no  one  of  the  cases  cited  by  the 
counsel  in  its  support,  was  that  of  a  mortgagor  against  a  mort- 
gagee in  possession  where  the  amount  due  upon  the  mortgage 
was  uncertain  and  could  only  be  determined  by  an  account- 
ing. The  question  will  be  seasonably  considered  and  deter- 
mined when  it  shall  necessarily  arise.  The  relief  sought  in 
this  action  does  not  come  within  any  of  the  other  pro\dsion8 
fixing  the  time  within  which  the  action  must  be  commenced. 
Hence,  it  must  come  within  section  97.  That  limits  the  time 
to  ten  years.  The  defendant  had  Iteen  in  possession  for  more 
than  nineteen  years  before  the  commencement  of  the  action, 
claiming  to  be  the  absolute  owner,  having  purchased  at  a  fore- 
closure sale  under  the  statute,  which  he  claimed  to  have  been 
in  all  respects  regular  and  valid.  Under  these  facts,  the 
cause  of  action  accrued  at  the  time  of  the  entry,  and  the  star 
tute  then  commenced  running ;  and  as  more  than  ten  years 
have  elapsed,  the  action  is  barred  by  the  statute. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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us  m    The  Ocean  National  Bank  of  the  Citt  of  New  York, 

1 18    177 

AppeDant,  v.  Hamilton  G.  FAirr,  Respondent. 

Defendant  waa  sued  m  indoraei  iqK>n  a  nde  containing  a^atatenient  thait 
/  the  maker  had  deposited  with  the  payee  certain  collaterals  with  authoritj 
to  the  latter  to  sell,  without  notice,  in  case  of  non-payment ;  these  col- 
laterals came  to  plaintiff's  hands  when  it  became  holder  of  the  note: 
When  payment  of  the  note  was  demanded  of  the  maker  he  demanded 
of  the  notary  presenting  it  a  return  of  the  collaterals,  staliDg  his  read^ 
ness  and  willingness  to  pay  upon  production  thereof,  the  notary  did 
not  have  them.  JEMd^  that  the  demand  and  refusal  were  insufficient  to 
charge  the  indoiser;  that  to  constitute  a  valid  demand  the  collaterals 
should  have  been  produced,  or  had  in  readiaeaa  to  be  sttrrenderod 
upon  payment 

(Submitted  November  26, 1872 ;  decided  December  8, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fi«t  judicial  department,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  the  decision  of 
the  court  at  circuit  upon  trial  without  a  jury.' 

This  action  was  brought  against  defendant  as  indorser  of  a 
promissory  note,  of  which  the  following  is  a  copy : 

«  $8,352.81. 

"  New  Tobk,  October  16, 1869. 

"  On  demand  I  promise  to  pay  to  Hamilton  G.  Fant  or 
order  $3,352.61  for  yalue  received,  with  interest  at  the  rate 
of  seven  per  cent  per  annum,  having  deposited  with  him  as 
collateral  security,  with  authority  to  sell  the  same  at  the  bro- 
kers* board,  or  at  public  or  private  sale,  or  otherwise  at  his 
option,  on  the  non-performance  of  this  promise  and  without 
notice,  one  land  grant  bond  of  the  Union  Pacific  Railroad 
Company,  eastern  division,  of  the  par  value  of  $1,000,  and 
four  construction  bonds,  ^  series  B.'  of  the  said  Union  Pacific 
Kailroad  Company,  convertible  into  the  land  grant  bonds  of 
the  same  description  as  the  one  first  named,  and  all  of  the 
par  value  of  $1,000  each,  said  bonds  being  deposited  with 

Ocean  National  Bank. 

"  JOS.  B.  STEWART." 
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The  ooort  faand  that  plaintiff^  after  it  was  indorsed  and 
Wore  ite  matiurity^  and  for  a  valuable  conaideiation^  became 
the  owner  and  holder  of  the  note  and  of  the  eeeoritieB  nien- 
tioned  therein. 

That  at  the  request  of  the  plaintiff  a  notary  puMic^  on  the 
fbnrth  day  of  March,  took  said  note,  without  the  collaterals 
mentioned  therein,  to  the  maker  thereof  and  requested  him 
to  p&y  it. 

That  the  maker  demanded  the  production  of  the  collateral 
securities  mentioned  in  the  note,  and  informed  the  notary  who 
presented  it  that  he  was  ready  and  willing  to  pay  u|>on  the 
production  of  the  collaterals,  and  the  maker's  refusal  to  pay 
was  upon  the  sole  ground  that  the  collateral  securities  were  not 
produced ;  that  thereupon  said  notary  protested  the  note  in 
the  usual  form  and  gave  defendant  notice  thereof. 

That  said  coUateral  securities  were  never  produced  nor 
offered  to  be  delivered  to  the  maker  of  said  note  upon  his 
payment  of  the  same,  nor  otherwise. 

That  the  maker  of  the  note  was  entitled  to  have  the  col- 
lateral securities  surrendered  to  him  upon  the  payment  of  the 
note. 

That  to  charge  the  defendant  it  was  necessary  for  the  plain- 
tiff to  produce  to  the  maker  of  the  note  the  collaterals  and 
the  note,  and  make  demand  of  payment,  and  that  defendant 
was  entitled  to  judgment  dismissing  the  complaint.  Judg- 
ment was  entered  accordingly. 

Dunning^  EdsaU  and  HaH  for  the  appellant.  The  note 
in  suit  was  simply  a  negotiable  promissory  note ;  its  provi- 
sions respecting  the  collaterals  did  not  change  or  modify  its 
character.  (Ghitty  on  Bills,  65 ;  Cook  v.  SaMerlee^  6  Cow., 
108  ;  Arnold  v.  Book  Jiwer  Valley  R.  H.  Co.^  5  Duer,  214.) 
The  demand  was  good  without  a  tender  of  the  collaterals. 
{Bank  of  BuOand  v.  Woodruf,  84  Vt.  [6  Shaw],  89 ;  Hale 
V.  Bider^  5  Gushing,  281 ;  Lewis  v.  MoU^  86  N.  Y.,  402 ; 
Strong  v.  Blake^  46  Barb.,  228.) 
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jE  Sprout  for  the  respondent.  The  maker  of  the  note,  on 
the  demand  of  payment,  was  entitled  to  have  the  collateral 
secmities  tendered  to  him.  (Story  on  Prom.  Notes,  §§  445, 
253,  107 ;  Edwards  on  Bills  and  Prom.  Notes,  503,  504 ; 
Smith  V.  JlockweUy  2  Hill,  483 ;  Rowley  v.  BaU^  3  Com., 
803 ;  H(m(l^ailLd  v.  Robinson^  7  Bam.  &  Cress.,  90 ;  Anderson 
V.  He<Uh,  4  Maule  &  Sel.,  308 ;  Chitty  on  BiUs,  390,  maiv 
ginal  paging.) 

Sapallo,  J.  The  note  npon  which  the  defendant  is  sued, 
as  indorser,  contains  a  statement  that  the  maker  has  deposited 
with  the  payee,  as  collateral  security,  certain  railroad  bonds, 
with  authority  to  sell  them  without  notice  in  case  of  non- 
payment of  the  note ;  and  it  is  found  as  a  fact  that  these  col- 
laterals came  to  the  hands  of  the  plaintiff  when  it  became 
the  holder  of  the  note. 

We  think  that  the  court  below  was  clearly  right  in  holding 
that  an  agreement  to  restore  these  collaterals  to  the  maker, 
on  payment  of  the  note,  is  to  be  implied  from  the  transaction 
as  stated  in  the  instrument  itself,  and  that  the  acts  should  be 
simultaneous.  The  right  of  the  maker  to  receive  these  col- 
laterals whc^n  he  should  pay  the  note  stood  npon  the  same 
footing  as  his  right  to  the  surrender  of  the  note  itself;  and, 
laying  out  of  view  special  cases  of  lost  notes,  it  is  well  settled 
that,  to  constitute  a  valid  demand,  the  note  must  be  pro- 
duced, and  ready  to  be  surrendered  on  payment.  (Story  on 
Prom.  Notes,  §§  445,  448,  107 ;  Smith  v.  EochvoeU,  2  Hill, 
482 ;  Edwards  on  Bills,  503,  504.) 

It  would  be  most  unreasonable  to  require  the  maker  to  pay 
such  a  note  in  the  absence  of  the  collaterals,  which  frequently 
consist  of  negotiable  securities,  and  tp  trust  to  his  legal  reme- 
dies against  the  holder  to  recover  them. 

It  is  found  as  a  fact  that,  at  the  time  payment  of  the  note 
was  demanded  of  the  maker,  he  demanded  of  the  notary  pr^ 
senting  it  a  return  of  the  collaterals,  and  stated  that  he  was 
ready  and  willing  to  pay  the  note  on  production  of  the  col- 
laterals; but  that  the  notary  did  not  have  them,  and  the 
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maker's  refusal  to  pay  was  on  the  sole  ground  that  the  col- 
laterals were  not  produced.  Without  any  further  demand, 
and  without  showing  any  tender  or  even  the  production  of 
the  collaterals,  ready  to  be  surrendered,  the  defendant  was 
sued  as  indorser. 

The  case  contains  evidence  sustaining  the  findings,  and  we 
think  the  conclusion  was  correct  that  the  collaterals,  not 
1>eing  produced  or  in  readiness  tp  be  surrendered  on  payment 
of  the  note,  and  the  refusal  being  on  that  ground  alone,  the 
demand  and  refusal  proved  were  insufficient  to  charge  the 
indorser. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John  H.  Jones,  Executor,  etc.,  Bespondent,  v.  John  Sheldon, 

Appellant. 

The  provision  of  the  act  of  1867  amending  the  act  to  prevent  animals  from 
running  at  lai^e  npon  the  highways  (Laws  of  1867,  chap.  814,  g  2), 
which  gives  a  remedy  for  injuries  by  cattle  trespassing,  applies  only  to 
cattle  trespassing  upon  premises  from  the  highway ;  it  has  no  applica- 
tion to  the  case  of  a  trespass  by  the  cattle  of  one  gaining  access  through 
a  division  fence  to  the  lands  of  an  adjoining  owner. 

Although  the  title  is  no  part  of  a  public  act,  yet  it  is  of  some  force  in 
showing  the  purpose  of  the  act. 

(Azgued  December  4, 1872 ;  decided  December  10, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  decision  of 
the  court  at  circuit  upon  trial  without  a  jury. 

This  action  was  brought  to  recover  damages  for  an  alleged 
conversion  of  ten  cows.  Plaintiffs  testator,  William  Whit- 
more  and  defendant  were  the  owners  of  adjoining  lands ;  ten 
cows  belonging  to  Whitmore  broke  through  the  division 
fence  and  trespassed  upon  the  lands  of  defendant,  who  seized 
them  and  caused  them  to  be  sold,  in  proceedings  conducted 
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liooording  to  the  requirementB  of  diapter  814^  LawB  of  186f . 
The  oourt  held  that  that  act  only  applied  to  eaaee  of  trespiMn 
oommitted  by  animak  at  large  in  the  highway  or  gainiag 
fiooesB  to  private  premiaeB  from  the  highway,  and  directed 
judgment  for  plaintiff.    Judgment  was  entered  aooordingly. 

J.  B.  Adams  ior  the  appellant  Chapter  814^  Laws  q£ 
1867>  applies  to  private  trespasses  by  animals,  without  refev- 
euce  to  their  having  been  on  the  highway*  (JSockweUv^ 
Necmng^  35  N.  T.,  802;  Fox  v.  Dunokd^  46  id.,  698;  Cook 
V.  Oregg^  id.,  439.) 

Scott  Lord  for  the  respondent.    Chapter  814,  Laws  of  1.867, 

does  not  apply  to  the  respondent's  cattle,  they  not  having 

entered  appellant's  indosuve  from  the  highway.    (ShotweRv. 

MaUj  38  Barb.,  445  ;    Coiolee  v.  Balzer^  4t1  id.,  562,  671 ; 

Wwrd  V.  Whitney,  8  K  Y.,  446.) 

Pegkhak,  J.  The  question  involved  is  wheth^  the  act 
amending  the  act  '^to  prevent  animals  from  running  at  laige 
in  the  public  highways,''  passed  in  1867,  provides  a  remedy 
for  injuries  by  cattle,  etc.,  escaping  on  to  a  lot  through  a  divi- 
sion fence,  and  not  from  the  highway. 

In  this  case  the  cattle  so  escaped,  and  the  party  trespassed 
upon  seized  them  under  that  statute,  and  they  were  sold.  The 
owner  brought  an  action  for  their  seizure,  and  the  defendant, 
after  a  general  denial,  set  up  tibeir  seizure,  etc,  under  this  act, 
alleging  that  they  escaped  on  to  his  premises  through  a  defect 
in  a  part  of  the  divisiou  fence  which  this  plaintiff  was  bound 
to  make  and  maintalA. 

Upon  Ae  trial  before  Mr.  Justice  Dwight,  be  held  that  this 
remedy  did  not  apply  to  such  a  case.  This  ju<^ment  was 
affirmed^  and  the  defendant  appealed. 

The  provision  tmder  which  this  question  arises  is  ae  fol- 
lows :  ^'  It  shall  be  lawful  for  any  person  to  seize,  take  intt 
his  custody,  and  retain  till  disposed  of  as  required  by  law,  any 
animal  whidbi  may  be  in  any  public  highway  and  opposile  \» 
land  owned  or  occupied  by  him,  contrary  to  the  pcoviaioni 
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€S  the  foregoing  Bocfcion,  or  of  any  uiiinal  which  may  be  tarea- 
pasBiiig  upon  premises  owned  or  ocoupiecl  by  him."  (2  Laws 
of  1867,  p.  2086,  §  2.) 

AUiocigh  the  titie  constitntes  no  part  of  a  public  act, 
yet  £t8  nnivmsal  nse  by  the  legislatnra  is  of  some  foroe  in 
showing  the  purpose  of  the  act. 

It  is  -fiain  that  the  purpose  of  this  act,  as  well  ss  of  the  act 
amended  and  again  amended  in  1869,  was  to  protect  the  pub- 
lic highways,  streets  and  parks  against  the  running  at  large 
of  cattle  and  animals  named.  It  imposes  penalties  upon  own- 
•ers  for  sufiering  it. 

To  make  it  more  effectual  for  fiiis  purpose,  the  act  of  1869 
prohibits  the  herding  or  pasturing  of  cattle,  etc,  in  the  high- 
ways, and  directs  their  seizure  when  "  so  found  running  at 
large  or  being  herded  or  pastured.^^    (1  Isiws  of  1869,  p.  94^, 

There  is  no  provision  in  eithor  act  which  seems  to  contem- 
plate the  seizure  of  animalB  for  escaping  through  a  division 
fence  upon  an  adjoining  owner.  Nor  is  any  provision 
made  for  trying  the  question  as  to  the  sufficiency  of  any 
division  fence  in  -the  trial  provided  for  in  this  act 
On  the  contrary,  it  expressly  provides  for  a  trial  of  the 
right  and  grounds  of  any  seizure,  only  by  allowing  the  defend- 
ant or  person  appearing,  ^^  to  deny,  under  oath,  any  or  all  the 
fiu^ts  alleged  in  said  complaint,"  and  then  "  an  issue  shall  be 
deemed  joined  in  said  proceeding,  and  the  subsequent  pro- 
oeedings  shall  be  as  in  dvil  actions,"  eta    (§  8.) 

In  an  action  of  trespass,  qtiare  dau&nm  fregity  a  defence 
that  the  animals  escaped  through  a  portion  of  the  division 
fence  which  the  plaintiff  was  bound  to  maintain,  was  necessary 
to  be  pleaded.  This  was  so  at  common  law,  and  I  think  it  is 
so  under  the  C!ode.    (1  Chit.  PI.,  684,  622,  686.) 

If  this  act  be  construed  as  applying  only  to  seizures  of  cat- 
tle trespassing  on  premises  from  the  highway,  then  such  a 
plea  seems  sufficient.  No  question  as  to  the  suffici«i<7  of  a 
fence  can  arise  then,  as  no  fence  against  animals  so  running  at 
large  is  necessary. 
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It  is  difficnlt  to  conceive  of  any  defence  that  would  not  be 
admissible  under  this  answer,  if  the  act  be  confined  to  escapes 
from  the  highway. 

There  are  now  full  and  adequate  provisions  in  the  Bevised 
Statutes  for  trying  all  questions  as  to  the  sufficiency  of  divi- 
sion fences,  and  for  all  litigation  growing  thereout. 

That  the  legislature  should  subject  trespasses  by  animals 
fix)m  the  highway  to  the  provisions  of  this  act,  is  in  harmony 
with  its  purpose  as  declared  by  its  title,  and  it  does  the  better 
protect  the  highway  from  the  unlawful  invasion  of  animals. 
Whereas,  trespasses  through  division  fences  have  no  con- 
nection with  the  purpose  of  the  act. 

In  SAepherd  v.  BeM  (12  J.  R,  483)  a  town  passed  a  by-law, 
that  ^^  all  hogs  shall  be  kej)t  up."  This  the  court  held  had 
only  application  to  a  trespass  done  through  an  outer  fence 
adjoining  a  highway  or  common ;  not  to  an  inner  or  partition 
fence  between  two  neighbors. 

In  our  view,  this  statute  has  no  application  to  trespasses 
through  division  fences  between  neighbors,  but  only  to  those 
committed  from  the  road.  The  former,  we  think,  are  with- 
out the  scope  and  purpose  of  the  act.    *  ^ 

The  judgment  should  be  affirmed. 

All  concur  except  Allbut,  J.,  not  voting. 

Judgment  affirmed. 


Wajlteb  S.  Hubbell,  AppeUant,  v.  Chablbs  A.  Mbigs  et  al., 

Eespondents. 

Where  a  judgment  in  an  action  tried  by  the  court  or  a  referee  is  reversed 
by  the  General  Term  and  new  trial  ordered  upon  questionfl  of  fact,  the 
General  Term  is  not  required  to  8pecify>  in  its  order,  the  partlcutar 
errors  of  fact  to  authorize  a  review  in  this  court ;  it  is  sufficient  if  the 
order  states  generally  that  the  reversal  was  based  whoUy,  or  in  part, 
upon  errors  of  fact 

The  €kineral  Term  has  not  only  authority  but  it  is  its  duty,  where  the  facts 
established  require  it,  to  reverse  a  Judgment  as  to  one  or  more  of  several 
Joint  defendants,  and  affirm  it  as  to  others. 

Fraud  is  not  established  by  proving  the  falsity  of  statements  which  were 
simply  expressions  of  opinion  and  belief  founded  upon  information 
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derived  from  others.  The  party  alleging  fraud  most  show,  in  addition, 
that  he  who  made  the  statements  knew  them  to  be  fidse  at  the  time  of 
making  them. 

Where  one,  with  intent  to  cheat  and  defraud  another,  induces  him  by 
fraudulent  means  and  representations  to  purchase  stocks  for  value  which 
he  knows  to  be  worthless,  he  is  liable  for  the  damages  sustained,  whether 
the  purchase  is  made  from  him  or  another. 

The  measure  of  damages  in  such  case  is  the  difference  in  value  of  the 
stock,  as  the  condition  of  the  company  issuing  it  really  was,  and  as  the 
purchaser  was  fraudulently  induced  to  believe  it  was.  The  market  price 
of  the  stock  about  the  time  or  soon  after  the  purchase,  ib  strong  evidence 
of  its  value,  and  in  the  absence  of  other  proof  will  control.  But  where 
the  real  pecuniary  condition  of  the  company  is  shown,  from  which  it 
appears  the  stocks  were  worthless,  such  market  price  is  entitled  to  no 
weight  ui>on  the  question  of  value.  The  purchaser,  after  discovery  of 
its  worthleasness,  is  not  bound  to  mitigate  the  loss  of  him  by  whose 
fraud  he  waa  induced  to  purchase,  by  himself  cheating  some  ignorant 
purchaser.  ^ 

As  between  stockholders,  the  books  of  a  corporation  and  sworn  copies 
thereof  are  competent  evidence  to  show  the  acts  of  the  corporation. 

(Argued  December  6, 1873;  decided  December  17, 1872.) 

Appbal  from  order  of  the  General  Term  of  the  Bnpreme 
Ck>iirt  in  the  Becond  jadidal  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 
The  order  stated  the  reversal  was  for  errors,  both  of  law  and 
fact. 

The  action  was  brought  to  recover  the  amount  paid  by 
plaintiff  for  200  shares  of  the  La  Crosse  and  Milwaukie  Eail- 
road  Company.  The  first  count  of  the  complaint  set  forth  an 
alleged  conspiracy  between  defendants  to  sell  the  stock,  know- 
ing it  to  be  worthless,  and  to  cheat  and  defraud  purchasers, 
and  a  sale  to  plaintiff,  induced  by  false  and  fraudulent  repre- 
sentations, upon  their  part,  made  in  pursuance  of  such  com- 
bination. It  further  alleges  an  offer  to  return  the  stock  upon 
discovery  of  the  fraud,  and  a  demand  of  the  money  paid 
therefor.    The  second  count  was  for  money  had  and  received. 

The  &cts  established,  which  are  pertinent  to  the  questions 
discussed,  appear  in  the  opinion.  TJpon  the  trial  the  referee 
admitted  evidence  of  statements  and  declarations  of  defend- 
ant, Alden,  to  plaintiff  in  the  absence  of  the  other  defendants. 

SicKBis— Vol.  V.        61 
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He  also  admitted  sworn  copies  of  the  books  of  the  La  Crosse 
and  Milwaukie  Bailrpad  Company. 

The  referee  directed  judgment  against  all  the  defendants 
for  the  amount  paid  by  plaintifiE  for  the  stock,  with  interest, 
deducting  two  dividends  received  by  him, 

J?.  jR.  Sdden  and  John  Ganaon  for  the  appellant.  Defend- 
ants are  responsible  for  the  fraudulent  statements  made  by 
them,  whether  they  knew  them  to  be  false  or  not*  {Benaidt 
V.  Judsm^  21  N.  T.,  238 ;  Craig  v.  Wardy  36  Barb.,  378 ; 
Mao'sh  V.  Falker^  40  N.  T.,  669 ;  WaU.  v.  SinMs^  1  Maddock, 
80 ;  Am.  ed.,  65,  and  note  k  ;  Cadma/i  v.  Homer y  18  Vee., 
10 ;  SHHbald  v.  Eill,  2  Dow's  H.  of  L.  Cases,  264 ;  Medbury 
V.  WatsoTiy  6  Metcalf  ,  246, 260 ;  Walker  v.  Symondsy  8  Meriv., 
73 ;  Zabriahie  v.  Smithy  3  Kern.,  331, ;  per  Dbnio,  J.,  per 
Lord  Kenton,  0.  J.,  in  Eyre  v.  Dumsfordjl  East.,  328 ;  and 
see  id.,  330,  Day's  ed.,  note  1 ;  Oough  v.  St,  Johaiy  16  Wend., 
646,  651 ;  Eyre  v.  JDumrford^  eujpra ;  Allen  v.  Adding- 
ton,  id. ;  Hvhbwrd  v.  Brigge^  81  N.  Y.,  529 ;  Medbury  v.  Wat- 
aoriy  6  Metcalf,  246,  269,  260 ;  Faisley  v.  Freeman,  8  T.  B., 
44 ;  Boetock  v.  Ja/rdiney  3  Hurlston  &  Coltman  [Exch.  B.], 
700;  Corikey  v.  Bond,  36  K  Y.,  427 ;  BenneU  v.  Judeon, 
21  id.,  238 ;  Marsh  v.  Falkery  40  id,,  562,  666.)  The  fact  of 
conspiring  need  not  be  proved,  {People  v.  Mathery  4  Wend., 
230,  261 ;  Gardiner  v.  PreeUmy  2  Day,  208, 209  ;  JS«b  v.  Cbp«, 

1  Str.,  144 ;  JKn^  v.  PareonSy  1  Wm.  Bl.,  892,  and  note  Oy  2d 
ed. ;  Regime  v.  Murphy y  8  C.  &  P,  [34  E.  C.  L.],  297 ;  Bex 
V.  PoUmamy  2  Camp.,  233  ;  Janee  v.  Bakery  7  Cow.,  445 ;  1 
Greenleaf  on  Ev.,  §  111 ;  3  id.,  §  94 ;  Atimt.  F.  Co.  v.  U.  &, 

2  Pet,  368, 365  ;  Rex  v.  Stone,  6  T.  E.,  627 ;  TappanY.  Pauh 
erSy  2  Hall,  277,  297.)  The  finding  of  the  referee,  as  to  the 
fraudulent  combination  and  joint  liability  of  defendants,  is 
conclusive  on  those  questions.  {Baker  v.  Spencery  58  Barb., 
248 ;  Skddm  v.  Sherma/n,  42  N.  Y.,  489,  490 ;  Grant  v. 
Moreey  22  id.,  323,  324,  325  ;  Carman  v.  Pvltz,  21  id,,  547, 
651,  662 ;  Murphy  v.  Braoe,  23  Barb.,  661,  565  ;  Watson  v. 
Camphdly  28  id.,  421,  424 ;  Roberts  v.  Carter y  id.,  462,  466 ; 
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Lefier  v.  Fidd,  60  id.,  407,  413  ;  MUJmm  v.  BeOoni,  39  N. 
T.,  64 ;  Smith  v.  Goe^  29  id.,  669,  670 ;  A%hley  v.  MarshaU, 
id.,  494,  601 ;  Sindavr  v.  TcMmadge,  86  Barb.,  603 ;  Tom- 
linson  v.  The  Mayor j  etc.y  44  N.  T.,  605  ;  Brainardy.  Dun- 
ninffj  80 id.,  211, 216 ;  CkuXbuek  v.  Vemam^ 42  N. T.,  485 ;  Feir 
lows  V.  Nortiirvp,  89  id.,  117.)  The  General  Term  is  author- 
ked,  when  the  fects  ertablished  require  it,  to  reverse  a  jndgment 
as  to  one  or  more  of  several  joint  debtors,  and  affirm  it  as  to 
others.  (Code,  §§  12, 186, 274, 880 ;  Sedey  v.  ChiUenden,  4  How. 
Pr.,  266 ;  Beal  v»  Finch\  11  N.  T.,  143, 144,  per  Denio,  J. ; 
Mcintosh  V.  Fhsiffn^^S  id.,  169;  Shrnner  v.  Otmton  et  oZ., 
1  Sannd.,  280,  note  4 ;  Jones  v.  Baker.  7  Cow.,  446^  449 ; 
Hutchms  V.  ButchmSj  7  Hill,  104.)  The  copies  of  portions 
of  the  corporation  books  were  properly  received  in  evidence. 
(2  Phil.  Ev.,  Edward's  od.,  296,  note  848 ;  Ang.  &  Ames  on 
Corp.,  8d  ed.,  607 ;  Gery  v.  B!ophinSy  7  Mod.,  129 ;  Bex  v. 
Smithy  1  8tr.,  126 ;  Btooos  v.  Mayor^  eto.j  of  London^  id., 
807 ;  Wa/rriner  vt  €^UeSy  2  id.,  964 ;  Mayor  of  Lynn  v.  Den- 
tony  1  T.  R.,  689 ;  Corp,  of  BamstcMe  v.  Lath&y^  8  id.,  808 ; 
Wood  V.  Jeff".  Go.  Banky  9  Cow.,  194,  206 ;  The  StaU  v. 
B'uchanany  1  Wright,  283  ;  F.  wnd  M.  Bamk  v.  Boraefy  1 
Eawle,  162 ;  Motteram  v.  Eastern  Counties  Baihoay  Co.y  7 
C.  B.  [97  C.  L.],  68,  71 ;  1  Greenleaf  on  Ev.,  §  142 ;  Atkyns 
v.  JSattony  2  Anstr.,  887;  Miller  y.  Fostery  in  note  there; 
Armstrong  v.  Sewitty  4  Price,  216 ;  Auriol  v.  Smithy  18 
Ves.,  198-206,  206 ;  Mortimer  v.  MoCaUumy  6  M.  &  W., 
67,  per  ABtETGEB,  Ch.  B. ;  72  per  Aldebson,  B.  ;  1  Starkie 
on  Ev.,  168,  2d  Am.  ed. ;  AdamvOwoayte  v.  Syngey  1  Starkie, 
188 ;  S.  a,  2  Eng.  Com.  Law,  848 ;  1  Greenleaf  on  Ev.,  § 
485 ;  id.,  §  142.) 

A.  J.  Parker  and  John  H.  Reynolds  for  the  respondents. 
False  representations,  to  be  actionable,  must  have  been  known 
to  be  false  by  the  party  making  them,  or  he  must  Iiave 
assumed  or  intended  to  convey  the  impression  he  knew 
they  were  true.  (40  N.  T.,  662 ;  id.,  676,  in  note ;  46  id., 
169, 176 ;  Spiegdmeyer  v.  Cramfordy  6  Paige,  264 ;  Young 
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▼.  Covdly  8  John.,  19;  Zordr.  Goddardy  13  How.  jTJ.  S.], 
311 ;  The  U.  S.  fruet  Oo.  v.  5im^,  3  Bo8W,,8»  j  WUst^  r. 
i^t^ZZe^,  8  Add.  &  Ellis  [N.  8.],  68;  T<vgl&r  r.  J^tw*,  4 
Barb.,  96 ;  Olark  v.  JBadrdj  7  id.,  64.)  Oopied  of  tbe  books 
of  the  Corporation  y^ere  improperly  admitted  vi  ^denos. 
(1  Starkie  on  Et.,  part  3,  §  130,  pp.  398, 299,  nO^te  1 ;  1  Phil- 
lips  on  Ev.,  433,  and  note  800,  in  8d  vol.,  11S6, 11«T;  MgA- 
land  Turnpike  Co.  v.  MoKean^  10  John.,  154;  e/odJbcm  t. 
Wal^h^  S  id.,  336 ;  1  Phillips  on  £v.,  433.)  llie  refb^ee  €mA 
in  admitting  evidence  a6  against  Meigs  and  Greenleaf  of  the 
acts,  statements  and  representatiofis  of  Alden,  not  made  in 
their  presence.  (1  Greenleaf  Ev.,  §§111, 174, 177;  Vuyler 
V.  McCartne^yy  40  N.  T.,  334,  389.) 

Gboveb,  J.  The  order  appealed  from  shows  that  the 
judgment  entered  npon  the  report  of  the  ref^ee  wa& 
reversed,  and  new  trial  ordered  for  errors,  both  of  law  and 
fact,  bnt  does  not  specify  any  particular  finding  of  fact  by 
the  referee  as  erroneous.  The  counsel  for  the  appdlaot 
insists  that,  from  this  omission,  this  court  has  no  power  to 
review  any  of  the  hidings  of  fiujt  by  the  referee.  That  to 
authorize  this,  the  order  must  specify  such  findings  ais  are 
held  erroneous;  and  the  review  by  this  court  is  confined  to 
those  thus  specified.  This  position  cannot  be  sustained.  The 
Code  (§  348)  gives  an  appeal  from  judgments,  both  upon 
the  law  and  the  fact,  when  the  trial  is  by  the  court  or  a 
referee.  Upon  such  an  appeal,  it  is  the  duty  of  the  court  to 
examine  the  case  and  determine  whether  any  error,  either  of 
law  or  fact,  to  the  prejudice  of  the  appellant  has  been  com- 
mitted; and  if  so,  award  the  appropriate  redress.  In  thi^ 
examination  the  court  may  assume  that  the  referee  found  such 
facts,  in  addition  to  those  contained  in  the  report,  as  the  evi- 
dence would  have  warranted,  and  \iere  requisite  to  sustain 
his  legal  conclusions.  Section  373  of  the  Oode,  among  other 
things,  provides,  that  if  the  judgment  be  reversed  by  the 
General  Term,  and  a  new  trial  ordered,  it  shall  not  be 
deemed  to  have  been  reversed  on  questions  of  fact,  unless  so 


1872J  HuBBXix  V.  Mbigs  et  aL  485 

Opinion  of  tlxe  Qoxat^  per  Gboyeb,  J/ 


etftted  in  th^  jadgmrat  of  reversal;  and  in  that  case,  the 
^neetion  whether  the  judgment  should  have  been  reversed, 
either  upon  queetions  of  fact  or  of  law,  shall  be  open  to 
review  in  the  Court  of  Appeals.  It  will  be  seen  that  the 
Qweral  Term  is  not  required  to  specify  the  particular  enrors 
of  fiict ;  but  simjUj  to  state,  in  the  judgment  of  reversal,  that 
it  was  based  wholly  or  in  part  thereon^  as  was  done  in  the 
present  easel  When  tihia  is  done,  it  is  the  duty  of  tjhis  court 
to  review  both  the  facts  and  the  1aW|  in  like  spanner  as  the 
General  Term  upon  the  appeal  to  it. 

Although  H  was  not  ezpre^lj  found  by  the  referee 
that  the  defendants  combined  to  defraud  the  plaintifi, 
by  inducing  him  to  purchase  stock  of  the  1a  Crosse  and 
Milwaukie  Bailroad  Company,  which  they  knew  to  be 
worthless,  I  think  his  legal  conclusions  show  that  he  did 
so  find;  and  as  his  riUing9  upon  the  admissibility  of 
the  declarations  of  Alden,  as  evidence  against  Meigs  &  Green- 
leaf,  can  be  sustained  only  upon  that  assumptioni  I  will  first 
consider  that  question.  The  testimony  shows  that  Meigs  & 
Greenleaf  were  brokers  in  the  city  of  New  York,  and  dealers, 
to  a  large  extent,  in  the  stock  in  question,  purchasing  and 
selling  it  on  their  own  account  and  for  their  customers,  and 
that  they  purchased  from  and  sold  more  or  less  of  it  for 
Alden;  but  this  has  no  tendency  to  show' any  combination 
between  them  in  respect  to  their  deaHngs  with  others  in  the 
stock. 

The  conversation  had  between  the  plainti£f  and  Alden 
at  the  Astor  House,  the  evening  preceding  the  day  the  former 
made  the  agreement  with  Meigs  &  Greenleaf  for  the  purchase 
of  the  stock,  and  the  further  fsict  that  Alden  called  at  the 
office  of  Meigs  &  Greenleaf  while  the  plaintiJOf  was  nego- 
tiating, may  excite  suspicion,  but  furnish  no  proof  of  any 
combination  or  conspiracy.  Alden,  in  the  conversation  with 
the  plaintiff,  made  no  allusion  to  Greenleaf  or  Meigs  as  deal- 
ers in  the  stock  or  otherwise ;  and  there  was  no  proof  that 
he  had  any  expectation  that  the  plaintiff  would  apply  to  them 
in  particular  to  pujchase  the  stock.    The  caU  of  the  plaintiff 
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upon  Meigs  &  Greenleaf  was  induced  solely  by  the  fact  that 
they  had  been  his  brokers  in  previous  stock  transactions;  and 
the  call  of  Alden  by  the  fact  that  they  ^ere  his  brokers.  It 
does  not  appear  that  anything  was  said  about  the  purchase  of 
the  stock  while  Alden  was  there,  or  that  he  knew  that  that 
was  the  business  of  the  plaintiff  there.  '  The  circumstance 
that  Alden  knew,  in  the  evening  of  that  day,  that  the  plain- 
tiff had  made  the  contract,  is  entitled  to  no  weight.  It  is 
not  even  proved  that  he  learned  it  from  Meigs  &  Greenleaf; 
as  it  appears  that  the  witness  Zookhad  also  the  same  informa- 
tion, which  he  got  from  the  plaintiff's  brother  at  the  Astor 
House  where  Alden  was  also  staying.  Had  it  been  proved 
that  Meigs  and  Greenleaf  told  Alden  of  the  purchase,  it  would 
not  be  evidence  of  any  confederacy  between  them.  It  was 
further  proved  that  Jerome,  a  broker,  had,  sometime  before 
the  purchase,  applied  to  the  board  of  brokers  to  have  the 
stock  of  the  company  placed  upon  the  list  of  stocks  sold  at 
the  board,  and  that  Greenleaf  had  been  appointed  upon  a 
committee  to  examine  and  report  upon  the  propriety  of  so 
doing.  There  was  no  proof  L  to  what  this  coLitL  did, 
or  what  they  reported,  or  that  Greenleaf  did  anything  in  that 
capacity.  This  furnished  no  evidence  of  any  combination 
between  Greenleaf,  or  his  firm,  and  Alden  to  put  the  stock 
off  fraudulently  upon  the  plaintiff  or  the  public  generally. 
Had  the  latter  been  proved,  the  plaintiff  could  have  main- 
tained the  action  upon  the  ground  that,  where  a  conspiracy  to 
de&aud  the  public  generally  is  entered  into,  the  conspirators 
are  liable  to  any  individual  injured  thereby. 

My  conclusion  is  that  the  evidence  was  not  suiBcient  to  sus- 
taiD  a  finding  of  a  conspiracy  between  the  respondents  to  defraud 
the  plaintiff  or  the  public  generally  by  inducing  him  or  them 
to  purchase  the  stock  of  the  company  in  question.  The  referee, 
therefore,  erred  in  the  finding,  and  also  in  receiving  the  ddara- 
tions  and  acts  of  Alden  as  evidence  against  Meigs  &  Green- 
leaf. But  it  is  claimed  by  the  counsel  for  the  appellant  that, 
conceding  this,  they  were  not  entitled  to  a  reversal  of  the  judg- 
men ;  as  their  liability  was  established  by  other  facts,  in  the 
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absence  of  any  conspiracy  with  Alden.  These  facts  are,  first, 
a  &ilnre  of  consideration  for  the  money  paid  by  the  plaintiff 
to  them  as  the  purchase-price  of  the  stock ;  and;  second,  that 
they  were  guilty  of  fraud  in  making  the  sale,  upon  the  dis- 
covery of  which  the  plaintiff  elected  to  rescind  the  contract ; 
and  did  so,  by  a  tender  to  them  of  the  stock  and  demanding 
from  them  the  purchase-money. 

It  is  also  insisted  that  it  was  proved  that  they  were 
guilty  of  fraud  in  the  sale,  and  that  the  damages  sus- 
tained by  the  plaintiff  thereby  were  equal  to  the  amount 
of  the  recovery,  and  that  the  plaintiff  was  entitled  to 
recover  such  damages  in  the  action.  The  counsel  insist 
that  the  plaintiff  could  not  recover  damages  for  such 
fraud  in  this  action,  for  the  reason  that  the  complaint  does 
not  set  out  any  such  cause  of  action,  but  is  founded  upon 
contract  only.  This  objection  does  not  appear  to  have  been 
taken  upon  the  trial  before  the  referee,  and,  if  it  had,  would 
not  have  been  well  founded.  The  complaint  contains  two 
causes  of  action.  The  first  contains  all  the  allegations  neces- 
sary to  entitle  the  plaintiff  to  recover  of  the  defendants  dam- 
ages sustained  from  the  fraud ;  and  that  such  damages  were 
at  least  equal  to  the  money  paid  by  him  for  the  stock,  together 
with  further  allegations  showing  a  recision  of  the  contract 
by  him,  concluding  with  a  demand  of  judgment  for  the 
amount  of  such  money.  Under  this  the  plaintiff,  by  proving 
the  fraud  and  his  damages,  would  have  been  entitled  to 
recover,  although  entirely  failing  to  prove  a  rescision  of  the 
contract.  The  first  cause  of  action  set  out  was,  therefore, 
founded  upon  tort.  The  second  was  what,  under  the  former 
ystem,  would  have  been  called  mdebitatus  assumpsit  for 
money  had  and  received  by  the  defendants  for  the  use  of  the 
plaintiff;  a  cause  of  action  then  and  now  upon  contract. 
These  causes  of  action  could  not  be  joined.  (Code,  §  167.) 
But  the  objection  was  apparent  upon  the  fa<5e  of  the  com- 
plaint, and  no  demurrer  was  interposed.  The  objection  was 
therefore  waived.  (Code,  §  148.)  The  inquiry,  then,  is 
whether  any  fraud,  in  making  the  sale,  was  shown  to  have 
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been  practiced  by  MeigB  &  Greeoleaf.  As  to  the  fonner,  it 
was  not  proved  that  he  individually  had  any  participation  in 
negotiating  the  contract.  But  he  was  a  partner  with  iStem^ 
leaf,  and,  as  such,  liable  civilly  for  his  frauds  in  the  business 
of  the  partnership*  The  referee  fonnd|  and  the  finding  was 
sustained  by  the  evidence,  that  Greenleal,  while  n^otiatiiig 
the  sale  to  the  plaintiff,  in  answer  to  his  question,  told  hihi 
that  tiie  governor  had  signed  the  bill  giving  the  company  a 
valuable  grant  of  land,  which  would  enable  it  to  build  its  road ; 
that  the  eastern  division  of  the  road  was  completed  or  nearly 
so,  and  was  doing  a  large  business ;  and  the  earnings  of  that 
division  were  large ;  and  the  stockholders  of  that  division 
would  receive  large  dividends  from  the  earnings  of  the  road ; 
that  the  stock  of  the  eastern  division  was  full  paid  stock,  and 
the  holders  of  it  would  be  entitled  to  dividends,  and  the  stock 
had  recently  gone  up  in  the  market ;  that  the  plaintiff  then 
told  Greenleaf  that  if  he  bought  he  wanted  stock  of  the  east- 
em  division,  full  paid  stock.  There  was  no  proof  that  the 
governor  had  not  signed  the  bill,  nor  but  that  it  gave  the 
company  valuable  land ;  nor  but  that  the  stock  had  risen  in 
the  market.  The  referee,  as  a  legal  conclusion,  held  that 
these  statements  were  material,  and  were  positive  ^Srmations 
of  the  matters  stated  as  upon  his  own  knowledge ;  and  having 
been  relied  and  acted  upon  by  the  plaintiff,  and  being  untrue 
in  &ct)  entitled  the  plaintiff  to  recover  of  Meigs  &  Greenleaf 
the  amount  of  loss  and  damage  sustained  by  reason  thereof. 
I  think  this  conclusion  unwarranted  by  the  facts  found,  and 
that  the  evidence  would  not  authorize  the  finding  of  any 
additional  &cts  sustaining  it.  The  statements  made  were  by 
a  broker  in  New  York  to  his  customer  in  relation  to  the 
affairs  of  a  corporation  in  Wisconsin,  in  the  stock  of  which 
he  was  dealing.  Under  these  circumstances  Greenleaf,  in 
what  he  said,  could  not  well  have  been  understood  as  speak- 
ing from  his  own  personal  knowledge  as  to  the  value  of  the 
land  granted  to  the  company,  or  what  it  would  enable  the 
company  to  do,  or  as  to  the  amount  of  business  done  upon 
that  part  of  the  road  completed,  or  the  profits  derived  there- 
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from.  The  statements  were  ezpresBionB  of  opinion  and 
belief,  founded  upon  information  derived  from  others.  So 
r^arded,  fraud  was  not  established  by  merely  proving  their 
&lflity.  The  plaintifi  was  required  to  show,  in  itddition,  that 
Gre^eaf  knew  them  to  be  false  at  the  time  be  made  them. 
(Marsh  Y.  Fdlier,  40  N.  T.,  562 ;  J%or  v.  Amidatty  45  id., 
169;  Olerlander  v.  Spie^  id.,  175.)  No  sneh  proof  was 
given.  The  plaintiff  therefore,  failed  in  showing  that  Meigs 
and  Greenleaf  were  gailly  of  uiy  fraud  in  makiiig  ihe  contract 
with  him.  This  disposes  of  the  question  as  to  a  vesoisBion  of 
the  conteaet.  There  was  no  iaihire  of  coiisideration.  It  is 
unnecessary  to  determine  whether  the  corporation  was  author- 
ized by  its  charter  to  sell  its  stock  at  less  than  par,  or  whether, 
in  so  selling,  its  officers  did  not  violate  their  duty.  The 
plaintiff  was  a  hmafde  purchaser,  and,  being  such,  acquired 
a  valid  title  to  the  stock  transferred  to  him.  There  was  no 
over  issue  of  stock ;  and  that  in  question  having  been  sold  by 
the  proper  officers  of  the  corporation,  it  was  estopped  from 
showing  its  invalidity.  (The  N.  Y.  and  Nem  Raven  R.  R. 
Co,  V.  SohuyUTy  84  K.  Y.,  30 ;  Rogers  v.  B^urlmgUmy  3 
Wallace,  654.)  The  stock  delivered  was  the  kind  specified  in 
the  written  contract.  There  was  no  j»x>of  that  any  stock, 
restricted  to  the  eastern  division  of  the  road,  had  ever  been 
issued.  The  plaintilBT  received  fit^m  Meigs  &  Greenleaf 
exactly  what  he  contracted  for,  and,  they  having  been  guilty 
of  no  fraud,  he  was  not  entitled  to  recover  against  them. 
The  judgment  against  them  was  rightly  reversed  by  the 
Oeneral  Term,  and  a  new  trial  granted ;  and  as  to  them,  the 
order  must  be  affirmed,  and  judgment  given  in  their  favor 
upon  the  stipulation,  with  costs. 

From  the  opinion,  delivered  at  the  General  Term,  it  appears 
that  doubt  was  entertained  by  that  court  as  to  the  propriety  of 
affirming  the  judgment  as  toapart  of  thedefendants,andrevers. 
ing  it  as  to  others.  The  law  not  only  authorizes  this,  but  it  is  the 
duty  of  the  court  so  to  do  if  such  a  judgment  is  required  by  the 
facts  established.  (Code,  §§  12,  274 ;  Mcintosh  v.  Ermgn^  28 
N.  Y.,  169 ;  BvJUs  v.  Montgomery  and  others,  amiSy  p.  852, 
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decided  at  the  present  sitting  of  this  court.)  It  therefore  most 
be  determined  whether  the  judgment  of  the  referee  should 
have  been  reversed  as  to  Alden.  The  only  respect  in  which 
his  case  differs  from  that  of  Meigs  &  Greenleaf  is  as  to  the 
proof  of  fraud  practiced  by  him  to  induce  the  plaintiff  to  pur- 
chase the  stock.  It  was  found  by  the  referee,  and  the  finding 
is  fully  supjiorted  by  the  evidence,  that  Alden,  shortly  previ- 
ous to  the  purchase  by  the  plaintiff,  stated  to  him  that  he 
had  been  connected  with  the  company  in  question  for  a  long 
time,  and  knew  all  about  the  affairs  of  the  company ;  and 
that  the  land  granted  to  the  company  (or  the  land  grant) 
would  build  and  complete  the  road  of  the  company ;  that 
stock  to  the  amount  of  only  about  $1,000,000  had  been  issued 
by  the  company,  and  not  more  than  $2,000,000  of  stock  in  all 
would  be  necessary ;  that  there  was  but  a  small  amount  of 
stock  upon  the  market,  and  that  he  did  not  know  of  more 
than  two  or  three  hundred  shares  for  sale ;  that  the  stock 
could  not  be  had  for  the  price  it  was  then  selling  at  for  a  very 
long  time ;  that  then  was  the  time  to  buy  the  stock  if  the 
plaintiff  wanted  it ;  that  the  stock  would  go  up  to  par  by  the 
first  of  January  ensuing ;  that  the  eastern  division  of  the  road 
was  nearly  completed ;  that  the  earnings  were  large,  and  a 
dividend  would  be  paid  therefrom  in  cash  the  next  January ; 
that  the  stock  of  the  eastern  division  was  nearly  all  full  paid; 
that  the  directors  were  competent  and  honest,  and  managed 
its  affairs  well ;  that  its  affairs  were  in  a  prosperous  condition; 
that  the  consolidation  with  the  Watertown  road  was  a  good 
arrangement  for  the  company.  The  referee  further  fonnd, 
upon  sufficient  proof,  that  all  these  statements,  except  his 
connection  with  the  company,  were  false,  and,  although  it 
is  not  expressly  so  found,  the  proof  was  t^at  he  knew  them 
to  be  false  at  the  time ;  that  he  knew  that  there  was  but  very 
little  full  paid  stock  (that  is,  stock  for  which  the  company 
had  received  par) ;  that  the  company  had  disposed  of  large 
amounts  of  it  to  contractors  much  below  par;  that  it  was 
sent  to  New  York  by  the  company  and  sold  on  its  account 
at  a  large  discount,  and  that  Urge  quantities  were  then  upon 
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the  market ;  in  shorty  that  the  company  was  bankrupt,  and 
its  stock  worthless.  It  was  fonnd  by  the  referee  that  the 
plaintiff  relied  npon  these  statements,  and  was  induced  thereby 
to  purchase  the  stock ;  and  the  proof  is  dear  that  the  state- 
ments were  made  by  Alden  for  that  purpose.  This  appears 
from  the  fact  that  he  was  a  large  stockholder,  and  otherwise 
interested ;  and  by  the  proof  that  he,  about  that  time,  made 
similar  false  statements  to  others  to  induce  them  to  purchase 
the  stock  of  the  company.  In  short,  the  evidence  would  have 
warranted  a  finding  that  Alden  was  engaged  in  putting  off 
upon  the  public  the  stock  of  a  company  known  by  him  to  be 
bankrupt  by  falsely  representing  it  to  be  valuable  and  intrin- 
sically worth  par.  The  legal  conclusion  of  the  referee,  that 
this  made  him  liable  to  the  plaintiff  for  the  damages  sustained 
by  the  plaintiff  from  his  fraud,  was  correct,  unless  some  of 
the  objections  of  the  counsel  thereto  are  well  taken.  It  is 
insisted  that  he  is  not,  for  the  reason  that  he  did  not  sell  the 
stock  to  the  plaintiff.  The  referee  found  that  it  was  his 
stock  that  the  plaintiff  purchased  of  Meigs  &  Groenleaf,  and 
I  think  this  finding  supported  by  the  evidence ;  but  as  it  is 
immaterial  whether  it  was  his  or  not,  I  shall  not  examine 
that  question. 

Where  a  party,  with  intent  to  cheat  and  defraud 
another,  induces  him,  by  fraudulent  means,-  to  purchase 
stock  for  value  which  he  knows  to  be  worthless  he  is 
liable  tor  the  damages  sustained,  whether  the  purchase  is 
made  from  him  or  another.  The  elements  of  fraud  and 
damage  are  united;  and  that  this  gives  an  action  to  the 
injured  party  is  a  maxim  as  old  as  the  law.  (  Vpton  v.  VaUy 
6  Johns.,  181;  Medhv/ry  Y.Watson,  6  Metcalf,  259.) 

It  is  further  insisted  that  the  damages  awarded  to  the  plain  tiff 
are  greatly  excessive,  being  the  entire  amount  paid  for  the  stock 
and  interest,  less  the  dividends  received,  for  the  reason  that 
the  stock  could  have  been  sold  in  the  market  at  a  trifling  loss 
for  some  time  after  the  purchase  was  made.  This  is  not  the 
measure  of  the  plaintiff's  damages.  That  is  the  difference  in 
value  of  the  stock  as  the  condition  of  the  company  really  was, 
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and  as  it  was  fraudulently  represented  to  be  bj  Alden.  It  is 
true  that  the  price  at  which  the  stock  readily  sold  in  New 
York  is  strong  evidence  of  its  value,  and  woulc^  in  the  absence 
of  other  proof,  be  controlling.  But  when  the  real  pecuniary 
condition  of  the  company  is  shown,  from  which  it  appears 
that  the  stock  was  worthless,  the  price  at  which  it  sold  in 
New  York  or  elsewhere  is  entitled  to  no  we^t  upon  the 
question  of  its  value.  The  plaintiff,  relying  upon  the  stat^ 
ments  of  Alden,  purchased  the  stock,  and  had  a  right  to 
retain  it,  as  he  did,  until  he  ascertained  that  the  company  was 
bankrupt  at  the  time  of  the  purchase;  asd  when  he  had 
ascertained  that  it  was  worthless,  he  was  under  no  obligation 
to  Alden  to  mitigate  his  loss  by  cheating  some  ignorant  pur- 
chaser himself.  The  question  is,  what  was  the  stock  really 
worth  at  the  time  of  the  purchase ;  and  not  what  it  would 
sell  for  by  practicing  the  deceptive  arts  resorted  to  by  the 
company  and  Alden  to  inflate  the  price.  The  referee  was, 
therefore,  right  in  finding  that  the  stock  was  worthless  at  the 
time  of  the  purchase.  The  plaintiff  and  Alden  wer^  both 
stockholders  of  the  company.  The  books  of  the  ocn^ration 
were  competent  evidence  between  them  to  show  the  acts  of 
the  corporation.  (2  Phil.  Ev.,  Edw.  ed.,  295 ;  Angel  &  Ames 
on  Corp.,  Sd  ed.,  607.)  Sworn  copies  of  the  books  ware  also 
competent.  {Orey  v.  ffojpkinSy  7  Mod.,  129 ;  Matterom  v. 
The  Eastern  C(ywrUies  Haihoay,  7  C.  B.,  58.)  It  is  now 
insisted  that  the  proof,  that  the  books  from  which  the  copies 
were  taken  were  the  books  of  the  corporation,  was  insufficient. 
But  that,  objection  was  not  taken  upon  the  trial.  It  cannot 
now  be  made.    {Day  v.  Hothy  18  N.  Y.,  448.) 

The  plaintiff  having  shown  that  he  was  entitled  to  recover 
against  Alden,  the  order  of  General  Term,  reversing  the  judg- 
ment as  to  him,  must  be  reversed,  and  the  judgment  entered 
on  the  report  of  the  referee  against  him  affirmed,  with  costs ; 
and  the  order  as  to  the  other  defandants  affirmed,  and  judg- 
ment absolute  rendered  against  plaintiff  in  their  favor. 

All  concur,  Ohubch,  Ch.  J.,  and  Allen,  J.,  not  sitting. 

Judgment  accordingly. 
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■  * 

An  appeal  from  an  order  does  not  authorize  the  review  and  reversal  of 
ai^  other  order,  hovem  doaely  the  two  may  be  united 

A  q^edal  and  local  statute,  providing  for  a  partictilar  case  or  dass  of  cases, 
is  not  repealed,  or  amended  as  to  some  of  its  provisions,  by  a  statute 
general  in  its  terms,  provisions  and  applicatlbn,  unless  the  intent  to 
repeal  or  alter  is  manifest,  although  the  terms  of  the  general  act  would, 
but  for  the  special  law,  include  the  cases  provided  for  by  the  latter. 

Aceoidlngly,  hMy  that  the  provision  of  the  act  r^ulatuig  the  opening  and 
laying  out  of  streets,  etc.,  in  the  city  of  New  Toi^  which  declares  that 
the  reports  of  conmussioners  of  estimate  and  assessment,  appointed 
under  it,  when  conflxmed,  shall  be  "  final  and  condusive*'  (g  178,  chap,  i 
89,  Laws  of  1813;  3  R  S.,  408),  was  not  repealed  or  aftected  by  the 
general  provisions  of  the  Code  prescribing  the  Jurisdiction  of  this  court 
(Code,  §  11),  and  that  an  order  confirming  the  report  of  commissioners 
of  estimate  and  assessment  appointed  in  proceedings  by  the  ooaunls- 
doners  of  th^  Oentral  Paifc  imder  the  act  for  tfaie  hiring  out  and  Improve- 
ment of  certain  portions  of  the  dty  of  New  York  (chap.  687,  Laws  of 
1867),  whidi  proceedings  were  governed  by  the  act  of  1818,  is  not 
appealable  to  this  court. 

(Ai«^  November  18, 1871);  decided  December  10, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  confirming  the  report 
of  commissioners  of  estimate  and  assessment  in  proceedings 
instituted  in  pm^nance  of  chapters  697,  Laws  of  1867,  by  the 
Commissioners  of  tlie  Central  Park  for  the  purpose  of  tiie  open- 
ing of  four  parks  on  the  west  side  of  the  city  of  New  York.  The 
appeal  was  by  varions  owners  of  lands  assessed  for  benefits. 
(Eeported  below,  41  How.  Pr.  R.,  12 ;  4  Lahs.,  469.) 

• 
John  Ei  JDefoeUn  for  the  appellants.     The  order  of  the 

General  Term,  dated  August  2,  1872,  is  appealable  to  this 

court.    {N.  Y.  C.  JR.  R.  Oo.  v.  Marvin^  1  Kern.,  276 ;  In  re 

Canal  and  WaUleer  Stteeky  2  id.,  406;  The  People  y.  Bowrdr 

many  4t  Keyes,  59  i  In  re  Tovmeend^  39  N.  Y.,  171 ;  Mens. 
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(md  Sar.  B.  B.  Co.  v.  DaviSy  43  id.,  137 ;  Code,  §  11,  sub. 
8;  In  re  PahneTj  Ct.  App.,  Jan.  term,  1869  [not  reported] ; 
Eaton,  V.  Alger ^  4:7  N.  Y.,  848 ;  Pearson  v.  Zovejoycey  63 
Barb.,  407;  Budler  v.  Golden^  36  N.  T.,  446 ;  WiOiams  v. 
Merley  11  Wend.,  80 ;  Weeibrook  v.  WiOeyy  47  N.  Y.,  457.) 

Bichard  O^Qormany  corporation  counsel,  for  the  respond- 
ent. The  order  of  the  General  Term  was  finals  and  no  appeal 
could  be  had  to  this  court.  ^(Yalentine's  Laws,  1198;  In  re 
Bowery  JHcieneiony  2  Abb.,  368 ;  In  re  Semnty-^eixih  Streety 
12  id.,  317;  In  re  Sixty-fifth  Streety  23  How.,  256;  Mayor  v. 
Erhm^  38  N.  Y.,  311 ;  In  re  Caml  md  Walker  StreeUy  2 
Kern.,  411 ;  JKmg  v.  Mayor^  etc.y  86  N.  Y,,  189 ;  iT,  JT.  C. 
B.  B.  Co.  V.  Marvmy  1  £ern.,  276.) 

AxLBN,  J.  The  appeal  is  from  the  order  <tf  the  Supreme 
Court,  confirming  the  report  of  commissioners  of  estimate  and 
assessment,  and  brings  up  for  review  no  other  part  of  the  pro- 
ceedings or  any  other  order  or  direction  made  or  given  by  the 
court  in  the  course  of  the  proceedings  for  acquiring  the  title 
to  the  lands  mentioned  in  the  report.  Upon  an  appeal  from 
a  judgment,  this  court  may  review  any  intermediate  order 
involving  the  merits,  and  necessarily  affecting  the  judgment. 
(Code,  §  11,  sub.  1.)  TBut  an  appeal  from  an  order  does  not 
authorize  the  review  and  reversal  of  any  other  order,  no  mat- 
ter how  closely  the  two  orders  may  be  united,  or  how  inter- 
dependent- they  may  be.  The  regularity  and  validity  of  all 
orders  prior  to  that  from  which  the  appeal  is  brought  must 
be  assumed^  and  if  they  were  unauthorized  by  law,  and  the 
proceedings  are  r^cally  defective  for  want  of  conformity  to 
the  law,  or  for  any  other  reason,  the  remedy  of  any  party 
aggrieved  is  by  resisting  the  payment  of  the  assessment,  or 
retaining  his  property,  as  the  case  may  require  and  he  shall 
be  advised.  The  rule  is,  that  proceedings  by  which  the  citi- 
zen is  deprived  of  property  must,  in  all  matters  of  substance, 
in  all  things  that  are  essential  to  protect  and  preserve  the 
rights  of  the  property-holder,  and  the  citizen  who  is  to  be  bur- 
dened, conform  to  the  statute  by  which  they  are  authorized. 
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The  validity  of  these  proceedings  will  be  open  to  contesta* 
tion  hereafter,  whatever  may  be  the  disposal  by  this  court  of 
this  appeal.  It  is  not  intended  to  intimate  that  the  proceed- 
ings are  not  in  every  part  and  in  all  respects  literally  and 
strictly  in  conformity  with  law,  and  valid.  We  have  not 
examined  them,  and  do  not  mean,  therefore,  to  suggest  a  doubt 
as  to  their  validity,  or  an  impression  either  way.  This  right 
to  contest  the  legality  of  the  proceedings  existing,  there  would 
be  no  apology  for  going  beyond  the  appeal,  to  consider  mat- 
ters not  strictly  and  regularly  before  us.  The  Code  is  broad 
enough  to  give  an  appeal  to  this  court  from  the  order  con- 
firming the  report  of  the  commissioners.  It  was  made  in  a 
special  proceeding,  and  does  affect  substantial  rights,  and  is 
final.  (Code,  §  11,.  3.)  If,  therefore,  this  provision  of  the 
Code  controls,  this  court  has  jurisdiction  of  the  appeal.  The 
proceedings  were  under  chapter  697  of  the  Laws  of  1867,  by 
which  the  commissioners  of  the  Central  park  were  authorized 
to  acquire  title  for  the  use  of  the  public  avenues,  squares,  etc., 
that  had  been  or  might  be  laid  out  or  retained  by  them.  By 
the  third  section  of  tiie  act  it  was  declared  that  the  proceedings 
to  acquire  title  to  such  lands  should  be  had  pursuant  to  such 
acts  as  should  at  the  time  be  in  force  relative  to  the  opening 
of  public  squares,  streets,  etc.,  in  the  cjjy  of  New  York.  This 
includes  the  proceedings  in  every  stage,  from  the  first  to  the 
last,  and  embraces  as  well  the  measures  prescribed  for  the 
estimate  of  the  damages  to  the  landowner,  and  the  expenses 
of  the  process  and  the  assessment  of  the  benefits,  as  the  inci- 
pient steps  for  appropriating  the  land. 

The  law  of  1813  (2  E.  L.,  p.  408),  regulating  the  opening 
and  laying  out  of  streets,  etc.,  in  the  city  of  New  York,  is  still 
in  force,  and  except  as  modified  by  subsequent  legislation, 
'  prescribes  the  forms  of  procedure  in  all  cases.  Section  178  of 
that  act  authorizes  the  appointment  by  the  Supreme  Court  of 
three  discreet  and  disinterested  persons  as  commissioners  of 
estimate  and  assessment,  and  gives  specific  directions  for  the 
regulation  of  the  commissioners  m  the  performance  of  their 
duties  and  for  the  making  of  their  report  to  the  court.     The 
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court  ifi,  by  the  same  section,  empowered  by  rale  or  order  t# 
confirm  the  report,  or  refer  it  back  to  the  same  commiasion- 
ers  or  to  new  commissionerB  for  revisal,  and  repeated  revifialB 
are  authorized,  ks  right  and  justice  shall  require,  until  a  report 
shall  be  made,  which  the  court  shall  confirm,  and  declares 
that  ^'  such  report  when  so  confirmed  shall  be  final  and  conclu- 
sive, as  well  upon  the  said  major,  aldermen  and  commonallj 
of  the  city  of  New  York,  as  upon  the  owners,  lessees,  persons 
and  parties  interested  in  and  entitled  unto  the  lands,  tene« 
ments,  hereditaments  and  premises  mentioned  in  the  said 
report ;  and  also  upon  all  other  persons  whomsoever." 

Language  could  not  more  plainly  indicate  the  intention  of 
the  legislature,  that  every  question  connected  with  the  esti- 
mate and  assessment,  everything  that  could  in  any  form  be 
litigated  before  and  passed  upon  by  tho'commissioners,  should 
be  finally  and  conclusively  determined  by  the  Supreme  Court, 
without  further  appeal  or  right  of  review  or  ulterior  litigation. 
Every  provision  was  made  that  could  be  necessary  for  a  just 
and  fair  estimate  and  assessment,  with  the  right  of  repeated 
reviews  and  deliberate  determinifttion  by  different  commis- 
sioners and  successive  reviews  by  the  court,  and  erery  safe- 
guard against  injustice,  mistake,  error  of  judgment  and  wrong 
is  carefully  provided.  •  There  is  an  obvious  propriety  in  eon- 
fining  the  right  of  review  to  the  Supreme  Court,  in  an  action 
connected  with  public  assessments,  when  coupled,  as  in  this 
case,  with  iample  power  to  redreiBB  wrong  and  correct  mistakes. 
If  it  were  otherwise,  a  single  litigant  might  arrest  important 
public  works  for  years.  The  act  declares  the  order  of  the 
Supreme  Court  final  and  conclusive  upon  all,  and  neither  by 
writ  of  error  or  by  appeal  can  it  be  reversed  or  reviewed. 
Could  it  be,  it  would  not  be  final  and  conclusive.  This  pro- 
vision is  not  repealed  or  affected  by  the  general  provisions  of 
the  Code  prescribing  the  jurisdiction  of  this  court  It  is  eer- 
tainly  not  repealed  in  terms,  and  is  not  repealed  by  implica- 
tion. The  two  acts  are  not  repugnant.  Both  can  stand,  and 
full  effect  be  given  to  each,  and  the  rule  is  well  settled  that 
when  that  is  the  case,  a  prior  act  is  not  repealed  by  a  later. 
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The  law  does  not  favor  a  repeal  of  statutes  by  implication. 
To  work  a  repeal  by  implication,  the  intent  of  the  legislature 
must  be  very  apparent,  or  the  two  laws  must  be  so  incongru- 
ous and  repugnant,  that  effect  cannpt  be  given  to  both.  Here 
the  legislation  by  the  two  statutes  is  not  upon  the  same  sub- 
ject. In  the  one  case,  provision  is  being  made  for  a  munici- 
pal government  and  the  creation  of  a  special  jurisdiction,  and 
every  part  of  the  enactment  is  designed  to  make  a  part  of  a 
complete  whole,  and  all  together  constituting  an  entire  sys- 
tem perfect  in  itself;  and  in  the  other  case,  the  legisla- 
ture was  prescribing  the  jurisdiction  of  an  appellate  court  by 
general  rules,  having  no  reference  to  special  and  particular 
enactments  governing  special  cases.  A  special  and  local  sta- 
tute, providing  for  a  particular  case  or  class  of  cases,  is  not 
partially  repealed  or  amended,  as  to  some  of  its  provisions,  by 
a  statute  general  in  its  terms,  provisions  and  application,  unless 
the  intention  of  the*  legislature  to  repeal  or  alter  the  particu- 
lar law  is  manifest,  although  the  terms  of  the  general  act 
would,  taken  strictly,  and  but  for  the  special  law,  include  the 
case  or  cases  provided  for  by  it.  (Cop^n  v.  GloveTy  4  Mass., 
805.) 

As  was  said  by  Pabkeb,  J.,  of  a  similar  statute :  ^*  The 
whole  proceeding  is  a  special  creation  ofthe  statute,  and  seems 
designed  to  form  a  complete  system,  of  itself,  entirely  inde- 
pendent of  the  general  provisions  of  the  statute  authorizing 
appeals  to  this  court."  (iT.  Y.  C.  H.  B.  Co.  v.  Marvirty  1 
Kern.,  276.)  In  this  case,  an  appeal  frqm  an  order  confirm- 
ing the  report  of  commissioners  for  appraising  the  dama- 
ges for  lands  taken  for  railroad  purposes,  the  statute  declar- 
ing that  such  order  should  be  ^^  final  and  conclusive,"  was  dis- 
missed. 

In  the  Matter  of  Canal  and  Walker  iStreets  (2  Kern., 
406)  an  appeal  from  an  order  confirming  the  report  of  the 
commissioners  under  the  act  of  1813,  for  laying  out  and  open- 
ing streets  in  New  Tork  city,  was  dismisssed. 

In  Mng  v.  Mayor  of  ITew  York  (36  N.  T.,  182)  it  was 
sought  to  review  thd  action  of  the  Supreme  Court  in  respect 

Sicic WJ5  — VoIh  V,  ?8 
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to  the  report  of  commissionerB  under  the  same  act  by  writ  of 
error,  and  the  principles  of  the  cases  cited  above  were  reaf- 
firmed, and  the  writ  dismissed. 

In  Mayor  of  New  York  v.  Ecker  (38  K  T.,  305)  the  ques- 
tion was  presented  in  a  different  form,  and  the  report  of  the 
commissioners  confirmed  by  the  Supreme  Court  held  conclu- 
sive and  final  in  all  courts  and  upon  all  persons. 

The  cases  relied  upon  by  the  counsel  for  the  appellant  to 
sustain  this  appeal  are  not  in  conflict  with  this  view  of  the 
operation  and  effect  of  the  law  of  1813,  declaring  the  order  of 
the  Supreme  Court  confirming  the  report  of  the  commission- 
ers final  and  conclusive,  i?.  dk  8.  R.  H.  Co.  v.  Davis  (43  N.  T., 
137)  and  In  re  Towneend  (39  id.,  171)  were  appeals  from  ori- 
ginal orders  appointing  commissioners,  and  involved  the  ques- 
tion as  to  the  right  of  the  petitioners  to  take  the  lands,  and 
not  the  appraisal  and  estimate  of  their  v/ilue,  and  the  statute 
nowhere  declares  that  the  order  of  the  court  appointing  com- 
missioners shall  be  conclusive  as  to  the  rights  of  the  applicant 
to  take  property  m  invitum. 

ITie  People  v.  Boardman  (4  Keyes,  59)  was  an  appeal 
from  a  judgment  on  certiorari  removing  into  the  Supreme 
Court  proceedings  under  the  landlord  and  tenant  act,  and 
there  is  no  claim  that  the  judgment  of  the  Supreme 
Court  in  such  case  is  made  final  by  any  statute.  Whether 
the  report  was  in  proper  form,  the  proceedings  of  the 
commissioners  legal,  and  the  decisions  upon  questions  of  law 
right,  and  whether  the  report  was  fair  and  just  upon  all  the 
evidence,  was  determined  by  the  Supreme  Court,  and  when 
the  law  declares  that  the  order  of  that  court  is  final,  it  cannot 
be  reversed  upon  any  suggestion  of  irregularity,  mistake  or 
error,  either  of  law  or  fact. 

The  appeal  must  be  dismissed. 

All  concur. 

Appeal  dismissed. 
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The  right  to  a  preliminaiy  injimction  or  to  an  injunction  pendente  Ute  rests 
in  all  cases  in  the  discretion  of  the  court  of  original  jurisdiction.  An 
order  therefore  dissolving  such  an  injunction  does  not  affect  a  substantial 
right,  and  is  not  reviewable  in  this  court. 

It  does  not  follow  from  an  allegation  or  averment  of  a  litigant  of  the  uncon- 
stitutionality of  a  particular  law  which  enters  into  or  even  which  may  be 
•the  foundation  of  a  litigation,  tliat  eveiy  order  made  in  the  progress  of 
the  action  involves  the  constitutionality  of  such  law  within  the  mean- 
ing of  subdivision  4  of  section  11  of  the  Code,  as  enacted  in  1865. 

It  aeems  that  to  bring  a  case  within  that  provision,  the  court  in  making  the 
order  complained  of  must  have  passed  directly  upon  the  constitutional 
question,  and  the  intent  of  the  legislature  was  to  restrict  such  appeals  to 
cases  in  which  a  law  of  the  State  is  declared  unconstitutional  and  a  party 
thus  deprived  of  some  right  given  by  the  statute. 

(Argued  December  8, 1873 ;  decided  December  10, 1873.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  m  the  third  judicial  department,  affirming  an  order  of 
Special  Term  vacating  a  temporary  injunction. 

This  action  wa^  brought  to  restrain  defendants  from  issuing 
the  town  bonds  of  the  town  of  Eosendale,  Ulster  county,  in  aid 
of  the  construction  of  the  Wallkill  Valley  railroad.  Defend- 
ants were  appointed  commissioners  of  that  town  under  chap- 
ter 311,  Laws  of  1868.  A  temporary  injunction  was  granted 
upon  the  complaint.  Upon  motion  of  defendants  the  injunc- 
tion was  vacated.  Plaintiffs  claimed  that  the  act  under  which 
the  bonds  were  issued  is  unconstitutional. 

T.  B.  Westbrooh  for  the  appellants.  The  issue  of  the  bonds 
would  be  unconstitutional.  (State  Const.,  art.  7,  §  9 ;  BomJc 
of  Rome  v.  Village  of  Romej  18  N.  T.,  38 ;  Oould  v.  Tovm  of 
Sterling,  23  id.,  456 ;  Barto  v.  Eimrody  4  Seld.,  483 ;  People 
V.  MitoAeUy  35  N.  Y.,  551 ;  Thompson  v.  Lee  County,  8  Wal., 
829 ;  People  v.  SurUmrt,  46  N.  T.,  110,  413 ;  People  v. 
Tovmahip  Board,  9  Am.  Law  Reg.  [N.  S.],  No.  8  [O.  S.],  vol. 
18, 496 ;  Whitmg  v,  Shebmfgm  M.  Co.,  9  id.,  No.  8  [O.  SJ,  18, 
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156 ;  Hansen  v.  Vemony  29  Iowa ;  Street  v.  Hulherty  51  Barb., 
812.)  The  appeal  to  this  court  is  proper;  it  involves  the 
merits  of  the  action  and  no  question  of  discretion.  {Paul  v. 
Munger,  47  N.  T.,  469,  472-473.) 

Sa/muel  Hand  for  the  respondents.  The  order  appealed 
from  dissolved  a  temporary  injunction,  not  affecting  a  sub- 
stantial right,  and  is  not  appealable  to  this  court.  (Code,  § 
11,  sub.  4 ;  HaabrouGk  v.  The  Kingston  Board  of  Education, 
3  Keyes,  480 ;  Paul  v.  Munger,  47  N.  Y.,  469 ;  Tovmsend  v. 
Hendricks,  40  How.,  143;  Thompson  Pro.  Rem^  336,  §  7; 
Bruce  v.  Del.  and  Hud.  Canal  Co,,  19  Barb.,  371 ;  Crocker 
V.  Baker,  3  Abb.,  181 ;  Secor  v.  Weed,  7  Rob.,  67.)  The  con- 
stitutionality of  the  act  under  which  the  bonds  were  issued  is 
well  settled.  {Bank  of  Borne  v.  Village  of  Rome,  18  N.  Y., 
38 ;  Stwrin  v.  Town  of  Genoa,  23  id.,  439 ;  Oovld  v.  Town 
of  Sterling,  23  id.,  439 ;  Cld^k  v.  The  City  of  Rochester,  28 
id.,  604 ;  People  v.  MitohelZ,  35  id.,  551 ;  In  re  Taan-payers  of 
Kingston,  40  How.  Pr.,  444;  People  ex  rd.  Harris  v.  Smith, 
Albany  Law  Jour.,  vol.  4,  No.  4,  p.  64.) 

Allen,  J.  This  case  cannot  be  distinguished  from  Paul 
V.  Munger  (47  N.  Y.,  469). 

The  right  to  a  preliminary  injunction,  or  to  an  injunction 
pendente  lite,  rests,  in  all  cases,  in  the  discretion  of  the  court 
of  original  jurisdiction.  It  is  not  an  absolute  right  in  any 
case,  and  therefore  an  order  dissolving  an  injunction  does 
not  affect  a  substantial  right,  as  that  term  is  used  in  the 
statute,  giving  jurisdiction,  to  this  court,  of  appeals  from 
orders.  The  question  was  considered  and  deliberately  decided, 
and  the  court  adheres  to  the  decision  then  made.  The 
merits  in  the  case  of  Paul  v.  Munger  were  considered  by 
the  court  below  in  making  the  order  complained  of,  and  the 
appellant  made  a  strong  case  for  retaining  the  injunction; 
tion  and  had  the  order  been  reviewable  here,  it  would,  I  think, 
have  been  reversed.  The  fact  that  the  merits  of  the  contro- 
yersy  were  before  the  court  in  the  preseqt  iqsti^DC^  does  not 
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give  jurisdiction  to  this  court.  It  did  not  and  could  not,  in 
the  nature  of  things,  terminate  the  litigation.  The  action  is 
still  pending,  and  the  issues  must  be  tried,  and  judgment 
given  precisely  as  if  no  order  of  injuction  had  ever  been 
mside  or  vacated. 

The  appellants  claim  that  this  order  is  reviewable  h^re, 
under  subdivision  4  of  section  11,  as  enacted  in  1865,  as 
involving  the  constitutionality  of  a  law  of  this  State. 

It  does  not  follow,  from  an  allegation  or  averment  of  a 
litigant,  that  a  particular  law  which  enters  into,  and,  per- 
chance, may  be  the  foundation  of  the  litigation,  is  unconsti- 
tutional; that  every  order,  made  in  the  progress  of  the  action, 
involves  the  constitutionality  of  such  law.  This  particular 
provision  was  framed  to  meet  a  special  exigency,  and  to  pro- 
vide for  a  single  case,  and  hence,  like  other  enactments, 
designed  for  a  special  purpose  and  particular  application,  is 
not  easy  of  interpretation,  when  a  general  application  of  it  is 
sought  to  be  made.  But  it  would  seem  that,  to  bring  a  case 
within  the  provision,  that  the  court,  in  making  the  order 
complained  of,  must  pass  directly  upon  the  constitutional 
question ;  and  the  intent  of  the  legislature  appears  to  have 
been  to  restrict  the  appeal  to  cases  in  which  a  law  of  the 
State  is  adjudged  unconstitutional,  and  a  party  is  by  the 
order  of  the  court  deprived  of  some  right  which  the  statute 
gives  him.  But  without  passing  upon  the  construction  of 
the  act,  it  is  sufficient  to  say  that  it  nowhere  appears  that  the 
court  below  have  granted  this  order  dissolving  the  injunction 
upon  any  views  they  may  have  had  of  the  validity  of  the 
statute  under  the  Constitution.  Had  the  court  agreed  with 
the  appellants  as  to  the  claimed  unconstitutionality  of  the  act, 
they  may  well  have  refused  to  continue  the  injunction,  for 
the  reason  that  the  plaintifib  could  not  sustain  injury  by 
the  threatened  acts  of  the  defendants ;  certainly  no  irrepara- 
ble injury. 

If  the  act  was  void,  the  bonds  to  be  issued  by  the  commis- 
sioners will  be  void ;  and  neither  the  tax-payers  of  the  town 
of  Bosendale  nor  the  people  at  large  can  sustain  any  injury. 
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Conceding  the  legal  rights  of  the  plaintiffs  to  maintain  the 
action,  their  right  to  a  preliminary  injunction  was  not  an 
absolute  right,  but  depended  upon  other  circumstances  which 
were  addressed  to  the  discretion  of  the  court. 

The  appeal  must  be  dismissed. 

All  concur. 

Appeal  dismissed. 


In  the  Matter  op  the  Petition  of  Adam  S.  Cahbbon  et  al. 
TO  Yaoate  an  Assessment  fob  PAviNa  Madison  Avknitb, 
ETC.,  in  the  Cmr  op  New  York. 

An  assessment  for  local  improvements  under  the  act  of  1871,  amending  the 
act  reorganizing,  the  local  government  of  New  York  (chap.  674,  Laws  of 
1871),  is  invalid  unless  the  commissioner  of  public  works  has  certified  to 
the  board  of  assessors  the  amount  of  expenses  paid  or  actually  incurred 
by  the  city,  as  required  by  section  5  of  said  act  No  other  evidence  can 
be  substituted. 

An  assessment  was  made  for  paving  a  portion  of  Madison  avenue.  The 
certificate  of  the  commissioner  only  stated  the  prices  fixed  by  the  con- 
tract for  the  work.  It  was  accompanied  by  an  affidavit  of  the  surveyor 
stating  the  amount  of  work  done,  but  the  affidavit  was  not  referred  to  in 
the  certificate  or  made  part  thereof.  Seld^  that  the  provision  of  the  act 
was  not  complied  with,  and  the  assessment  was  void. 

(Argued  December  10, 1872 ;  decided  D^pember  17, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  jadicial  department,  reversing  an  order  of 
Special  Term  vacating  an  assessment  for  paving  Madison 
avenae,  in  the  city  of  New  York,  from  Forty-second  to  Eighty- 
sixth  streets. 

The  objections  to  the  assessment  were,  that  the  I'esolntion 
and  ordinance  in  pursuance  of  which  the  work  was  done  had 
not  been  published,  as  required  by  section  7  of  the  charter  of 
1857,  and  that  the  assessment  was  never  confirmed  by  the 
common  council. 

A  portion  of  the  proceedings  were  not  published  in  the 
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Kew  York  Leader^  aa  official  newspaper.  An  assessment 
was  noade  under  chapter  574,  Laws  of  1871.  The  facts  in 
reference  thereto  appear  in  the  opinion. 

Cha/rle9  E.  Mxttet  for  the  appellants. 

D.  J.  Dean  for  the  respondents. 

Bapallo,  J.  The  publication  of  the  resolution  authorizing 
the  improvement  in  question  was  held  by  the  court  below 
insufficient,  and  we  concur  in  that  conclusion,  there  having 
been  no  publication  whatever  as  to  one  board.  The  assess- 
ment or  reassessment,  under  the  act  of  1871,  was  resorted  to, 
probably,  for  the  purpose  of  curing  this  defect.  This  assess- 
ment was,  however,  invalid  for  want  of  a  certificate  of  the 
commissioner  of  public  works,  as  to  the  amount  of  expense  paid 
or  actually  incurred  by  the  city.  The  act  of  1871  requires 
the  certificate  of  that  officer,  and  does  not  authorize  the  sub- 
stitution of  any  other  evidence  as  to  the  amount  of  expenses 
paid  or  incurred.  By  the  certificate  produced,  the  commis- 
sioner certifies  only  the  prices  fixed  by  the  contract,  bat  is 
silent  as  to  the  amount  of  work  done  and  as  to  the  expense' 
paid  or  incurred.  An  affidiivit  of  another  party  stating  the 
amount  of  work  done,  and  from  which  the  expense  could  be 
computed,  appears  to  have  accompanied  this  certificate ;  but 
this  affidavit  is  not  adopted  or  even  referred  to  in  the  certifi- 
cate of  the  commissioner,  or  made  part  thereof.  The  com- 
missioner of  public  works  does  not  certify  to  the  matters 
stated  in  the  affidavit.  He  has  not,  therefore,  certified  as  to 
the  expense  paid  or  incurred.  The  act  of  1871  was  not 
complied  with,  and  there  is  no  ground  upon  which  the  assess- 
ment can  be  sustained. 

The  order  appealed  from  should  be  reversed,  and  the  order 
made  at  Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 
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In  the  Mattes  of  the  Petition  of  Febdinand  Mayeb  to 
Yaoatb  an  Assessment  fob  Sewebs^  etc.,  in  the  City 
of  New  Toek. 

If  the  title  of  an  act  fairly  and  reasonably  announces  the  subject,  and  that 
is  a  single  one,  and  if  the  various  parts  thereof  have  respect  or  relate  to 
that  subject,  the  provision  of  the  Constitution  that  no  local  or  private 
bill  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
its  title  (StSkte  Constitution,  art.  8,  §  liS),  is  complied  with.  The  degnei 
of  relationship  of  each  provision  is  not  miaterSsl  if  it  J^gitidiattSty  te&ds 
to  the  accomplishment  of  the  general  purpote. 

The  general  subject  of  local  improvements  includes  not  only  the  plan  and 
construction  of  contemplated  work,  but  the  means  by  which  the  work 
may  be  accomplished,  the  proceedings  necessary  to  be  adopted  for 
assessing  and  paying  the  expenses  and  the  remedies  to  parties  fdTreA^te 
of  grievances  arising  out  of  their  construction. 

The  act,  therefore,  entitled  **An  act  in  relation  to  certain  lootl  improvo- 

ments  in  the  city  of  New  York "  (chapter  680,  Laws  of  1872),  is  not 

violative  of  said  constitutional  provision,  and  an  assessment  under  it 

for  constructing  a  sewer  will  not  be  vacated  for  an  omission  to  file  a 

plan  of  sewerage,  embracing  the  sewer  in  question,  where  no  ftand  la 

shown.   (Sectipn  7  of  said  act.) 

• 
(Argued  December  10, 1873;  decided  December  17, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department^  affirming  an  order  of 
Special  Term  denying  a  motion  to  vacate  an  asBessmeut  for 
sewers  in  Seventy-ninth  and  Eightieth  streets,  between 
Avenue  A  and  Third  avenue. 

The  objection  to  the  assessment  relied  upon  principally 
was,  that  a  portion  of  the  sewers  were  constructed  in  streets 
not  included  in  a  sewerage  district  plan  adopted  or  filed  pre- 
vious to  making  the  contract  for  the  work. 

Cfharles  E.  Miller  for  the  appellant.  Chap.  580,  Laws  of 
1872,  is  unconstitutional ;  being  a  local  bill,  it  embraces  more 
than  one  subject.  {In  re  Blodgetty  Ct.  of  App. ;  Tovm  of 
FishJciU  V.  Planhroad  Co.,  'it'ii  Barb.,  634 ;  People  v.  Ems, 
36  N.  T.,  449 ;  Baldwm  v.  Mayor,  2  Keyes,  387, 392 ;  PeopU 
V.  (yBrim,  38  N.  T.,  193 ;  Smith  v.  Mayor,  7  Robt.,  190 ; 
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Pidhnan  v.  Mayar^  64  Barb.,  169 ;  OcuJdn  y.  Meek^  42  K. 
T.,  186 ;  People  v.  6%mimM9u?n^«  ^  Highwaye  of  Toton  qf 
PaUUvMy  68  Barb.,  70 ;  People  v.  AUen,  8  Hand,  404-417 ; 
People  est  rel.  Zee  y.  Board  of  Supervisors  qf  Chauiauqum 
Ootinty^  4  id.,  10.) 

2>.  J.  Dean  for  the  respondeiits.  The  title  of  chapter  880, 
Laws  1872,  sufficiently  indicates  ite  subject  to  bring  it  within 
section  16,  article  8,  Constitution.  {The  Sun  MuU  Ins.  Co. 
y.  The  Mayor^  4  Seld.,  609 ;  The  People  ex  reL  Davis  v. 
Th6  Commissioners  (fTarns^  47  N.  Y.,  601.) 

Ghttboh,  Oh.  J.  The  omission  to  file  a  plan  of  sewerage, 
embracmg  the  sewer  in  question,  was  held  by  this  court  to  be 
an  irregularity  fatal  to  the  assessment,  prior  to  the  act  of  1872. 
(46  N.  Y.,  178.)  The  seyenth  section  of  the  latter  act 
expressly  provides  that  assessments  shall  not  be  vacated  for 
irregularities  of  this  and  the  like  character,  unless  fraud  be 
shown.  It  is  claimed  that  this  act  of  1872,  being  chapter 
680,  entitled  ^^  An  act  in  relation  to  certain  local  improye- 
ments  in  the  idty  of  New  York,"  is  a  yiolation  of  that  provi- 
sion of  the  Constitution  which  declares  that  "  no  private  or 
local  bill  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  its  title." 

That  this  is  a  local  bill  there  is  no  doubt,  and  the  question 
is  whether  there  is  more  than  one  subject  embraced  in  its  pro- 
yisions,  and  whether  that  is  e2|>re8sed  in  its  title.  A  brief 
synopsis  of  the  bill  will  best  exhibit  the  nature  of  its  provi- 
sions. The  first  section  declares  that  no  contract  entered  into 
within  the  last  five  years  for  making  certain  specified  local 
improyements  shall  be  held  valid,  if  certain  irregularities  have 
occurred,  unless  the  commissioners  appointed  by  subsequent 
provisions  shall  certify  that  no  fraud  has  been  committed  in 
respect  to  them,  but  if  so  certified  they  are  confirmed. 

Section  2  appoints  the  commissioners  who  are  authorized 
to  exaihine  into  such  contracts  and  the  awards  for  the  sajne, 

SicKBis— Vol  V.        64 


506        Matter  of  Petition  of  Feedikand  Mates.      [Dec, 

Opinion  of  the  Court,  per  Chubch,  Ch.  J. 


and  proTidee  for  a  hearing  of  the  parties  interested  npoa 
notice,  and  declares  the  effect  of  their  decision. 

Section  3  requires  payments  to  be  made  qpon  such  contracts 
as  are  certified  to  be  free  from  fraud,  and  authorizes  the  com* 
missioners  to  extend  the  time  for  the  performance  of  such 
contracts  for  a  period  equal  to  the  time  which  the  contractor 
may  have  been  dehiyed  by  any  act  of  the  city. 

Section  4  extends  the  provisions  of  chap.  397  of  the  Laws 
of  1862,  entitled  ^'  Aii  act  to  authorize  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York  to  issue  assessment 
bonds,"  to  assessments  made  or  to  be  made  according  to  law 
for  improvements,  whether  the  ordinances  were  passed  by  the 
common  council  or  not,  and  regulates  the  interest  on  pay- 
ments to  contractors,  and  per  centages  to  be  retained. 

Section  5  requires  the  comptroller  to  certify  the  ezpensea 
incurred  under  the  contracts  mentioned  in  the  first  section  of 
the  act,  and  to  the  board  of  assessors  who  are  required  to  assess 
the  same  according  to  law,  and  applies  all  the  laws  in  relation 
to  assessments  for  local  improvements  to  such  expense  and 
assessments. 

Section  6  continues  and  establishes  the  board  of  revision 
and  correction  authorized  by  chap.  808  of  the  Laws  of  1861, 
and  confirms  their  previous  action. 

Section  7  provides  that  no  assessment  for  such  improve- 
ments shall  be  vacated  or  set  aside  for  irregularity  unless 
actual  fraud  is  shown,  but  exempts  its  application  from  proceed- 
ings commenced  before  January  1, 1872. 

Section  8  authorizes  the  employment  by  the  commissioners 
of  a  clerk,  and  provides  for  his  and  their  compensation,  and 
section  9  repeals  all  laws  inconsistent  with  the  act. 

From  this  summary  of  the  act  it  is  manifest  that  its  provi- 
sions relate  to  local  improvements.  The  Constitution  does 
not  require  that  the  title  of  an  act  should  be  the  most  exact 
expression  of  the  subject  which  could  be  invented.  It  is 
enough  if  it  fairly  and  reasonably  announces  the  subject  of  the 
act.  Is  there  any  other  subject  embraced  in  the  provisions  of 
this  act  than  that  relating  to  local  improvements  ?    I  think 
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not.  A  subject  is  that  of  which  anything  may  be  affirmed  or 
predicated,  and  if  the  varions  parte  of  this  act  have  respect  to 
or  relate  to  local  improvements,  the  act  is  not  obnoxious  to 
the  constitutional  objection  interposed,  and  the  degree  of  rela- 
tionship, if  it  legitimately  tends  to  the  accomplishment  of  the 
general  purpose,  is  not  material. 

The  general  subject  of  local  improvements  includes  their 
plan  and  construction  not  only,  but  the  means  by  which  the 
work  is  accomplished,  and  the  proceedings  necessary  to  be 
adopted  for  these  purposes,  for  assessing  and  paying  the 
expenses  incurred,  as  well  as  the  remedies  to  parties  for 
redress  of  grievances  growing  out  of  their  construction.  A 
general  title  relating  to  local  improvements  would  be  under- 
stood to  include,  or  at  least  that  it  might  include,  these  seve- 
ral details.  No  one  could  be  deceived  or  misled  by  such  a 
title. 

The  learned  counsel  for  the  appellant  would  require  seven 
distinct  bills  to  embrace  the  provisions  of  this  one.  1.  In* 
relation  to  the  specified  contracts.  2.  Awards  of  contracts. 
3.  The  appointment  of  commissioners,  and  so  on  to  the  end, 
requiring  nearly  every  section  of  the  bill  to  be  an  independent 
bill,  on  the  ground  that  it  embraces  an  independent  subject. 
The  counsel  argues :  ^'  A  contract  is  not  a  local  improvement, 
but  rather  the  means  or  instrumentality  by  which  local  • 
improvements  are  accomplished."  Do  not  the  means  or  instru- 
mentality by  which  local  improvements  are  made  relate  to 
the  subject  of  local  improvements?  If  they  do,  they  are 
embraced  in  the  title,  and  that  they  do  is  self-evident.  And 
this  is  true  of  all  the  provisions.  They  relate  to  the  general 
subject  of  local  improvements,  which  includes  their  construc- 
tion and  mode  of  paying  the  expenses.  The  commissioners 
appointed  have  a  duty  to  perform  relative  to  contracts  for 
local  improvements.  The  act  of  1852,  which  is  adopted,  pro- 
vides for  issuing  bonds  in  advance  of  collecting  assessments 
for  local  improvements.  The  act  of  1861,  which  created  a 
board  of  revision  of  assessments  for  such  improvements,  is 
substantially  re-enacted,  and  the  additional  powers  conferred 
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relate  to  the  same  subject.  The  remedy  by  petition  under 
the  act  of  1858  is  preserved,  but  the  grounds  for  vacating 
assessments  are  restricted  to  actual  fraud.  All  these  provi- 
sions are  germain  to  the  title.  It  was  competent  for  the 
legislature  to  repeal  the  act  of  1858  as  to  vacating  assessments, 
and  of  course  to  regulate  and  limit  it  as  thej  deemed  proper. 
(40  N.  Y.,  661.) 

There  is  but  one  provision  in  the  bill  about  which  any 
doubt  could  exist,  and  that  is,  in  several  of  the  sections  the 
proceedings  are  made  applicable  to  local  improvements  "  and 
other  public  works,"  and  the  question  occurred  whether 
'^  other  public  works  "  might  not  be  a  different  class  of  works 
from  those  specified ;  but  by  the  4th  section  of  the  act  these 
are  defined  to  be  such  improvements  as  are  paid  for  by  local 
assessments,  so  that  all  works,  the  expense  of  which  is  locally 
assessed,  are  local  improvements  within  the  meaning  of  the  act. 
They  refer  to  a  class  of  improvements, 'and  embrace  those 
defined  in  section  4.  Whether  in  the  practical  working  of  this 
act  greater  laxity  in  the  performance  of  official  duties  may  not 
exist,  or  whether  other  provisions  of  the  Constitution  protects 
ing  persons  from  being  deprived  of  private  property  without 
the  process  of  law  may  not  be  violated,  are  questions  not 
involved  in  this  case.  The  only  point  relates  to  the  title,  and 
ats  relation  to  the  provisions  of  the  bill.  From  the  frequency 
with  which  questions  under  this  clause  of  the  Constitution 
have  been  presented  to  the  court,  I  infer  that  erroneous  views 
are  entertained  upon  the  subject. 

Nothing  that  this  court  has  ever  decided,  nor  indeed  eo  far 
as  I  have  examined  any  other  court,  justifies  the  position  that 
the  various  means  adopted  in  a  bill  to  carry  its  general  design 
must  be  enacted  by  separate  bills  or  embraced  in  the  title  in 
order  to  escape  the  operation  of  the  clause  in  question.  Courts 
cannot  legislate  nor  dictate  legislation,  nor  have  they  any  eon- 
cern  with  the  propriety  or  wisdom  of  legislation. 

They  can  only  determine  the  question  of  power,  and  there 
must  be  a  substantial  departure  from  the  organic  law  to  jua- 
tify  a  decision  that  an  act  is  invalid.    To  adopt  the  views 
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urged  upon  the  court  in  this  and  some  other  cases,  would 
embarrass  legitimate  legislation  and  be  the  means  of  creating 
'  more  mischief  than  the  constitutional  danse  was  designed  to 
prevent- 

The  order  must  be  a£G[rmed. 

All  concur. 

Order  aiBrmed. 


In  thb  Mattes  of  the  PsTrnoN  of  Babah  E.  Basbfosd  et  al. 
to  Yaoatb  ak  Assessment  fob  Pavino  Avenue  fi,  m  the 
CTTT  OF  New  Yobk. 

In  an  i^lication  to  vacate  an  aasesament  under  the  act  in  relation  to 
frauds  in  assessments  for  local  improvements  in  the  city  of  New  York 
(chap.  838,  Laws  of  1858),  the  onus  of  establishing  the  alleged  fraud  or 
irregularity  is  npon  the  applicant,  and  he  must  make  it  appear  that 
auch  fraad  orirregalarity  exists  before  he  Is  entitled  to  the  relief  sought. 

A  single  publication  of  a  resolution  authorizing  a  specific  improvement  in 
the  city  of  New  York  two  days  before  its  adoption  is  a  sufficient  com- 
pliance with  the  provision  of  the  city  charter  of  1857  (§  7,  chap.  446, 
Laws  of  1857),  which  prohibits  the  passage  or  adoption  of  such  resolu- 
tion until  it  has  been  published  in  all  the  newspapers  employed  by  the 
corporation  at  least  two  days.    (Opinion  of  Inorahah,  J.,  note.)  « 

(Argued  December  10, 1872 ;  decided  December  17, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  an  order  of 
Special  Term  vacating  an  assessment  for  paving  Avenue  fi, 
in  the  citj  of  New  York,  with  trapblock  pavement,  from 
Houston  street  to  Fourteenth  street. 

On  the  30th  December,  1871,  the  petitioners  presented 
their  petition  pursuant  to  chapter  388,  Laws  of  1858,  for  the 
vacation  of  above  assessment.  The  grounds  stated  were: 
1st.  That  said  assessment  was  never  confirmed  by  the  com- 
mon council  of  the  citj  of  New  York.  2d.  That  the  resolu- 
tion and  ordinance  audiorizing  the  work  were  not  published, 
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as  required  by  the  seventh  and  thirty-seventJi  sections  of 
chapter  44:6,  Laws  of  1867  (the  city  charter). 

The  original  resolution  authorizing  the  work  was  published* 
once,  two  days  before  its  passage,  by  the  board  of  aldermen, 
and  also  before  its  passage  by  the*  board  of  councilmen.  A 
communication  from  the  Croton  aqueduct  board  to  the  board 
of  aldermen,  with  resolution  attached  amending  the  original 
resolution,  was  also  published,  with  proceedings  of  the  latter 
board,  two  days  before  its  adoption,  and  the  amended  resolution 
was  also  published  two  days  before  its  passage  by  the  board  of 
councilmen.  The  work  was  done  under  the  amended  resolution. 

The  assessment  list  was  confirmed  by  the  board  of  revision 
and  correction,  constituted  by  chapter  308,  Laws  of  1861,  but 
it  did  not  appear  that  it  was  confirmed  by  the  common  council. 

Charles  E.  MiUer  for  the  appellants.  The  resolution  and 
ordinance  were  adopted  before  they  had  been  published  two 
days,  as  required  by  section  7  of  the  charter  of  1857.  {In  re 
Douglaee^  1  S.ickels,  42 ;  In  re  Gordanj  decided  December, 
1871,  Caedozo,  J.) 

D.  J.  Deam,  for  the  respondents.  One  publication  made 
two  days  before  action  of  the  respective  boards  is  sufficient. 
(§  7,  chap.  446,  Laws  of  1857.)  The  statute  is  directory,  not 
mandatory.  (Sedg.  on  Stat,  and  Const.  Law,  370,  371; 
CoU  V.  Greeny  6  Man.  &  Gi-an.,  872 ;  Eegina  v.  Fordham,  11 
A.  &  E.,  88 ;  Rex  v.  LeioeeteTy  7  Barnes  &  Ores.,  6 ;  Striker 
V.  Kelly,  7  Hill,  9 ;  12  Wend.,  581 ;  19  id.,  143 ;  4  Seld.,  88 ; 
34  N.  Y.,  268.) 

Andb^ws,  J.  We  concur  in  the  opinion  expressed  by 
Ikgbaham,  J.,  at  General  Term,  that  there  was  a  publication 
of  the  resolution  and  ordinance  for  the  improvement,  for 
which  the  petitioners  have  been  assessed,  within  chapter  446 
of  the  Laws  of  1857 ;  and  we  adopt  the  reasons  expressed  in 
that  opinion  upon  this  question.''^ 

*  The  following  is  the  opinion  of  Inobaham,  J.,  referred  to  and  adopted 
by  the  court : 
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It  is  claimed,  however,  that  the  asBessment  was  void  for 
another  reason,  viz.,  that  the  assesEiinent  list  was  not  eon- 
^firmed  by  the  common  council,  as  required  by  the  act  of  1813. 
By  that  act  such  confirmation  was  necessary  in  order  to  create 
a  lien  upon  the  property  assessed.  (Valentine's  Laws,  p. 
1191.)  By  chapter  808,  Laws  of  1861,  the  power  to  confirm 
assessment  lists,  theretofore  possessed  by  the  common  council, 
was  conferred  upon  a  board  of  revision  and  correction  tliereby 
constituted. 

It  appears  in  the  case  that  the  assessment  in  question  was 

4 

Ikgraham,  p.  J.  In  the  case  of  Douglass,  it  was  held  in  this  court  that 
one  publication  two  days  before  the  passage  of  the  resolution  was  sufficient. 
That  case,  I  understand,  was  reversed,  on  the  ground  that  there  was  no 
sufficient  publication  before  the  passage  of  the  resolutions  in  each  board. 
I  am  still  of  the  opinion  that  the  statute  only  requires  the  notice  to  be  pub- 
lisbed  once,  and  that  the  resolution  shall  not  be  passed  until  two  days  after 
such  notice.  The  statute  says  the  resolution,  etc.,  shall  not  be  passed  or 
adopted  until  after  such  notice  has  been  published  at  least  two  days. 
Amdbkwb,  J.,  in  the  case  of  Douglass,  says:  "  The  design  was  to  apprise 
the  tax-payers  in  the  manner  pointed  out  in  the  statute  of  any  contem- 
plated improvement,  that  by  remonstrance  or  suggestions  the  same  might 
be  modified  or  prevented."  It  is  reasonable  to  suppose  that  such  notice 
would  be  more  available  by  waiting  two  days  after  its  publication  than  by 
requiring  two  publications  within  twenty-four  hours  previous  to  the  time 
of  acting. 

There  was  nothing  in  the  Douglass  case  that  decided  this  question,  and 
I  see  no  reason  for  changing  the  views  on  this  point.  All  laws  requiring 
a  party  to  have  a  given  number  of  days  notice  have  been  construed  to 
mean  one  notice  served  so  many  days  before  the  act  can  be  done.  Thus 
the  notice  of  time  to  plead  used  to  be  a  notice  of  twenty  days.  A  notice 
of  trial  is  fourteen  days,  and  so  in  regard  to  all  other  notices  served  on  the 
opposite  party.  The  notice  of  sale  by  sheriffs  and  other  notices  to  be  pub- 
lished are,generally  directed  to  be  published  once  a  week  or  oftener  by 
special  direction.    I  think  these  orders  should  be  reversed. 

In  addition  to  what  has  been  said  as  to  all  the  cases,  we  think  the  publi- 
cation of  the  resolution  as  sent  to  the  board  of  aldermen  in  the  communi- 
cation of  the  Croton  board  was  a  sufficient  compliance  with  the  statute. 
The  object  of  the  law  was  to  provide  notice  to  persons  interested  that  such 
a  proposition  was  pending  before  them.  That  object  was  as  fully  attained 
by  publishing  the  resolution  as  recommended  by  the  Croton  board,  as  if 
would  have  been  if  offered  by  a  member  of  the  board  of  aldermen.  Either 
would  give  notice  of  the  pendency  of  the  resolution  before  the  board. 
That  is  all  the  law  reqidres. 


512    Mattbb  op  Petition  of  Sabah  E.  Bassfobd  et  aL  [Dec, 

Opinion  of  the  Courts  per  Ajcdbbkb,  J. . 

confirmed  by  this  board ;  but  it  is  claimed  by  the  appellants 
that  the  act  constituting  such  board  is  in  violation  of  section 
16,  article  3  of  the  Constitution,  which  provides  that  ^'  no 
private  or  local  bill  shall  embrace  more  than  one  subject,  and 
that  sKall  be  expressed  in  its  title." 

This  is  a  proceeding  under  chapter  888,  Laws  of  1858, 
which  authorizes  anj  party  aggrieved  by  an  assessment  for  a 
local  improvement  in  the  city  of  New  York,  and  who  alleges 
any  fraud  or  irregularity  therein,  to  apply  to  a  judge  of  the 
Supreme  Oourt  for  a  hearing  in  respect  thereto. 

The  second  section  provides  that  if,  upon  the  hearing,  ^  it 
shall  appear  that  the  alleged  fraud  or  irregularity  has  been 
committed,  the  said  assessments  s.hall  be  vacated;  and  the 
lien  created  thereby,  or  by  any  subseq^uent  proceedings,  shall 
cease." 

In  an  application  to  vacate  an  assessment  under  this  act, 
the  anus  of  establishing  the  alleged  fraud  or  irregul^rity  is 
upon  the  applicant. 

It  does  appear  that  the  board,  constituted  by  the  act  of 
1861,  assumed  to  act  upon  and  confirmed  this  assessment  i 
but  it  does  not  appear  from  the  proof  made,  or  by  any  legal 
inference  therefrom,  that  the  assessment  was  not  aUo  con- 
firmed by  the  common  council  under  the  act  of  1813. 

The  party  availing  himself  of  the  summary  remedy,  given 
by  the  statute  of  1858,  must  make  it  ^'appear"  that  the 
alleged  fraud  or  irregularity  exists  before  he  is. entitled  to 
relief  under  it. 

If  the  act  of  1861  was  unconstitutional,  then  the  common 
council  had  authority  to  confirm  this  assessment ;  and  in  the 
absence  of  proof  that  it  did  not  do  BOy  it  cannot  be  assumed 
that  the  authority  was  not  exeroised. 

If  the  act  was  constitutional,  then  it  afiirmatively  appears 
that  the  assessment  was  l^ally  confirmed. 

In  either  respect  it  is  unnecessary  to  consider  ttie. question 
raised  as  to  the  validity  of  the  act. 

The  order  is  affirmed,  with  costs. 

All  concur.    Order  affirmed. 
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In  THE  Mattxb  of  the  PETmoN  OF  Anthony  Duobo  to 

TaGATE  an  AbBBSSMENT  fob  PAVINa  FlFTY-EtGHTH  StBEET, 

ETC.,  IN  THE  City  of  New  Yobk. 

The  grant  of  power  to  the  common  council  of  the  city  of  New  York  by 
the  *  *  Montgomerie  charter/'  so  called  (Dayie8|  Laws  of  N.  Y.,  p.  177,  §  16 ; 
Valentine's  Laws,  238),  to  make  and  lay  out  streets,  etc.,  in  said  city,  and 
the  authority  conferred  upon  the  municipal  ccMrporation  to  direct  the 
pitching  and  paving  of  streets,  and  to  assess  the  expense  upon  property 
benefited  (Laws  of  1818,  chap.  86,  g  175;  2  R.  L.,  407),  gives  the  com- 
mon council  full  discretion,  save  as  curtuled  or  controlled  by  legislative 
action.  ThQr  are  the  sole  and  exclusive  Judges  as  to  the  time,  mode  and 
manner  of  laying  out,  making,  grading  and  paving  streets,  and  also  as 
to  the  material  df  which  the  streets  shall  be  made,  or  with  which  they 
shall  be  paved.  This  discretion  and  choice  being  an  important  and 
valuable  constituent  of  the  power  conferred,  and  being  in  the  interests 
of  the  public,  will  not  be  deemed  revoked  by  implication  or  doubtful 
inference. 

Accordingly  hM,  that  the  common  council  was  not  prohibited  from 
making  or  paving  a  street  in  a  manner  or  with  a  material  not  admitting 
of  competitive  bids  or  proposals  by  the  provision  of  the  *'  act  to  reor- 
ganize the  local  government  of  New  York,"  which  requires  all  work  to 
be  done  and  supplies  to  be  furnished  to  be  by  contract,  where  the 

•  expenditures  will  exceed  f  1,000;  and  directs  all  contracts  to  be  made  or 
let,  after  advertisement,  to  the  lowest  bidder.  (Laws  of  1870,  chap.  187, 
§  X04.) 

(Aigued  December  10, 1873 ;  decided  December  17, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  first  jndidal  department,  affirming  an  order  of 
Special  Term  denying  an  application  to  vacate  an  assessment 
for  paving  Fifty-eighth  street  with  Nieolson  pavement, 
between  Third  avenne  and  Lexington  avenne,  in  the  city  of 
New  York. 

The  ground  of  the  application  was  that  the  pavement  was 
a  patent  pavement ;  and  as  it  could  not  be  made  the  subject 
of  competitive  bids,  the  contract  for  laying  it  violated  section 
104  of  chapter  137,  Laws  of  1870,  and  was,  therefore,  void. 
The  contract  for  the  work  was  made  in  1870,  after  the  pas- 
sage of  the  act.    Advertisements  for  bids  for  the  work  were 
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duly  published.  Only  one  bid  was  received,  which  was 
from  the  president  of  the  Kioolson  Pavement  Company,  and 
the  contract  was  let  to  that  company  at  the  prices  named  in 
the  bid. 

Cha/rleB  E.  Miller  for  the  appellant.  Under  the  charter 
of  1870,  work  and  supplies,  which  cannot  be  made  the  subject 
of  competition,  cannot  be  contracted  for  by  the  corporation. 
{Dean  v.  CharUan,  Wis.  [N.  8^],  664 ;  Law,  1870,  chap.  137, 
p.  871 ;  33  N.  Y.,  309,  328 ;  Charter  of  1870,  §  104.) 

i>.  e/.  Deem,  for  the  respondent.  The  provisions  of  the 
statute  do  not  expressly,  or  by  necessary  implication,  pro- 
hibit the  corporation  from  purchasing  a  patented  pavement. 
(JSa/rlem  Gas-lig/U  Co.  v.  Mayar^  33  N.  Y.,  330 ;  People  v. 
Flagg^  17  id.,  584 ;  Robert  v.  City  of  Detroit^  7  Am.  Law 
Eeg;,  741  ;*Montgomerie  Charter  of  1730,  ^ide  §§  14,  16; 
Valentine's  Laws,  226,  228*;  Astor  v.  The  Mayaty  N.  Y. 
Transcript,  February  8, 1869  ;  opinion  by  iNaBiLHAM,  J.) 

Allest,  J.  Among  the  general  powers  vested  in  the  com- 
mon council  of  the  city  of  New  York,  is  that  of  ^'making  and 
laying  out  all  the  streets,  lanes,  alleys  and  highways  in  and 
throughout  the  said  city,  the  island  of  Manhattan,  in  such 
manner  as  the  said  common  council  for  the  time  being,  or  the 
major  part  of  them,  shall  think  or  judge  to  be  necessary  and 
convenient  for  all  inhabitants  and  travelers  there."  (Mont- 
gomerie  charter,  §  16 ;  Davies'  Laws  of  N.  Y.,  177.)  This 
grant  of  power  is  of  a  public  nature,  and  may  be  exercised  by 
the  conmion  council  at  discretion,  except  as  curtailed  or  con* 
trolled  by  legislative  action.  Intimately  connected  with  this 
general  power  is  the  authority  conferred  upon  the  municipal 
corporation  to  order  and  direct  the  pitching  and  paving  the 
streets  of  the  city,  and  to  assess  the  expense  upon  property 
benefited  in  proportion  to  the  advantages  resulting  &om  the 
improvement.  (2  R.  L.,  407,  §  175.)  These  powers  are 
conferred  for  public  purposes,  and  while  they  are  to  be 
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ezeroised  in  conformity  to  legislative  direction^  and  are 
aubjeet  to  be  revoked  by  the  sovereign  power,  except  as 
secitred  I^y  constitational  inhibition,  the  common  conncil  may, 
save  afl. restrained  by  and  subject  to  the  directions  of  the 
legislature,  exercise  their  discretion  f  eely  as  to  the  time,  mode 
and  mann^^r  of  laying  out^  making,  grading  and  paving 
streets,  and  also  as  to  the  material  of  which  the  streets 
shall  be  made,  or  with  which  they  shall  be  paved.  The 
common  conncil  are  the  sole  and  exclusive  judges  of  the 
particular  character  of  the  streets  and  the  quality  and  kind  of 
pavement  which  the  public  inter,ests  require  or  will  be  most 
beneficial  to  the  property  intended  to  be  benefited  and  liable 
to  be  assessed,  as  well  as  to  wh%t  is  ^'  necessary  and  convenient 
for  all  inhabitants  and  travelers  there."  This  discretion  and 
choice,  in  all  the  respects  mentioned,  is  an  important  and 
valuable  constiti^ent  of  the  power  conferred,  and  without  it, 
the,  power  itself  would  be  defective,  and  the  public  service 
would  be  liable  to  suffer.  Such  discretion  will  not  be  deemed 
revoked  by  implication  or  doubtful  inference.  Acts  directory 
•in  their  character,  although  imperative  so  far  as  effect  can  be 
given  them  consistently  with  the  exercise  of  the  general  pow- 
ers conferred,  cannot  be  regarded  as  indicative  of  an  intent  to 
curtail  the  power  or  Emit  the  discretion  of  the  common  coun- 
cil, except  in  the  matters  and  to  the  extent  declared  by  such 
acts.  The  act  of  1870,  to  reorganize  the  local  government 
of  the  city  of  New  York  (chap.  137  of  the  Laws  of  1870) 
expressly  continues  and  reaffirms  the.  grants,  powers  and  pri- 
vileges theretofore  held  by  the  municipalty,  and  not  modified 
or  repealed  by  the  provisions  of  that  act.  Section  22  merely 
ordains  that  no  taxes  or  assessments  shall  be  imposed  or 
debts  contracted  except  as  authorized  by  law,  and  that 
all  the  legislative  power  shall  be  subordinate  to  and  be 
exercised  in  conformity  with  such  grants,  restrictions  or 
limitations  as  were  or  might  be  prescribed  by  the  legislature, 
and .  does  not  affect  or  impair  the  obligations  or  add  to  the 
Banctions  of  any  statute.  It  is  a  declaration  that  statutory 
powers  must  be  exercised  in  subordination  and  conformity  to 
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the  Btatate  creating  them.  Section  WL  ot  tiiie  act  is  relied 
npon  as  a  limitation  npon  the  powers  of  the  common  oonndl 
to  the  extent  of  a  prohibition  to  tmdertake  any  work,  or  <MKkr 
or  direct  the  making  or  paying  any  stireet,  hi  a  manner  or  with 
a  material  which  wiU  not  admit  of  oompetHave  hide  or  prcqpo- 
sals.  It  reqnires  all  work  to  be  done  and  snppHes  to  be  fur- 
nished by  contract  when  the  ozpenditnre  will  exceed  <|lyOOO, 
and  directs  all  contracts  to  be  made  «r  let  after  an  adver- 
tisement for  proposals,  and  to  the  lowest  bidden 

The  statute  was  complied  with,  in  tliat  the  proper  officero 
of  the  city  did  advertise  for  bids  or  proposals  for  psviag  the 
street,  and  the  contract  was  let  to  the  only  bidder,  and  ut  ibe 
price  named  in  the  bid.  The  objection  is  thai  tiie  ^^  Nicol- 
son  pavement'^  was  patented,  and  the  right  to  lay  it  was  in  a 
single  person  or  corporation,  and  that  therefore  the  advertise 
ment  being  for  bids  to  pave  the  street  with  that  partienha* 
pavement,  there  cotdd  be  no  competition,  and  the  form  of 
advertising  for  and  receiving  bids  and  acting  npon  them  was 
but  a  form,  and  was  not  and  conld  not  be  a  oomjdiance  with 
the  act  looking  to  competition,  and  it  is  claimed  that  the  con- 
tract based  npon  the  proceedings  was  void,  and  the  teseesmeot 
for  the  work  therefore  illegal.  It  is  nrged  that  because  a  sta- 
tute prescribing  general  mles  for  the  exercise  cf  the  powers 
granted  to  the  municipal  corporation  are  not  in  all  their  det^l 
applicable  to  every  case  that  may  arise,  that,  to  the  extent  &ey 
cannot  be  applied,  the  powers  are  annolled  and  cannot  be 
exercised.  This  would  bo  to  give  undue  effect  to  the  act  pra- 
scribing  the  forms  of  procedure,  and  modal  in  its  character,  at 
the  expense  of  the  general  grant  of  power.  Whether  the  cor- 
porate authorities  conld  or  should  have  known  that  there 
conld  be  no  possible  competition  for  the  work  (if  such  was  the 
fact,  which  is  not  entirely  certain),  and,  knowing  that,  conld 
or  should  have  made  a  contract  without  advertising  for  bids, 
need  not  be  considered.  There  is  no  pretence  of  fraud,  or 
that  the  contract,  as  made,  was  not  a  provident  and  proper 
contract,  and  reasonable  and  right  in  all  its  terms  and  provi- 
sions, so  that  the  form  of  advertising  and  receiving  bids  can- 
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not  vitiate  it,  even  if  no  sach  procedure  was  necessaij.  Tbe 
general  rale  ic^  &nd  thie  caee  does  not  form  an  ezceptiony  that 
fitatntes  prescribing  forms  of  procedure,  and  providing  for  tbe 
orderly  conduct  of  proceedings  by  publie  offioers  or  bodies, 
are  only  obligatory  to  the  extent,  and  in  cases  to  which  they 
are  by  their  terms  applicable.  The  legislature  cannot  be  pre- 
sumed to  have  intended  to  declare  that  no  power  should  be  exer^ 
dsed,  or  work  done,  or  supplies  famished,  unless  of  a  character 
that  would  admit  of  competitive  bids.  The  grant  of  power  was 
for  publie  purposes,  and  the  discretion  vested  in  the  common 
oouneil  was  in  f!he  interests  of  the  public,  and  neither  the  public 
nor  the  parties  to  be  benefited  by  local  improvements  can  be 
deprived  of  the  benefit  of  this  discretion,  or  the  right  to  the  best 
or  most  improved  pavements,  because  full  effect  cannot  in  a  par- 
ticular ease  be  given  to  an  act  designed  for  another  purpose, 
to  wit,  to  regulate  the  exercise  of,  and  not  to  limit  tbe  power. 
In  other  cases  in  this  court  a  like  statute,  intended  to  accom- 
plish the  same  purpose,  that  is,,  the  performance  of  work  and 
the  furnishing  of  supplies  at  the  lowest  price  and  on  the  most 
iav<mkble  terms,  although  sufficiently  broad  in  its  terms  to 
include  the  contracts  and  the  services  in  question,  was  held 
not  applicable  to,  and  therefore  as  not  embracing  them. 
(People  V.  Flagg^  17  N.  Y.,  684 ;  Harlem  Oas  Co.  v.  Mayor 
of  New  York,  83  id.,  809.) 

This  case  is  not  within  the  precise  principle  ruled  in  those 
cases,  but  it  is  quite  analogous,  and  much  of  the  reasoning  of 
the  judges  who  then  spoke  for  the  court  is  entirely  applicable 
here.  A  thing  within  the  letter  is  not  within  the  statute, 
unless  within  the  intention.  The  act  of  1870  can  have  full 
effect  in  cases  to  which  it  can  be  applied,  but  if  there  are 
cases  to  which  it  could  not  be  reasonably  applied,  they  are 
not  within  the  intention,  and  therefore  not  within  the  statute. 
It  seems  to  be  absurd  to  say  that  all  powers  and  all  authority 
is  by  necessary  implication  taken  from  the  municipal  authori- 
ties except  such  as  can  be  exercised  in  strict  conformity  to 
this  one  provision  of  law — that  this  section  of  the  law  of  1870 
is  to  be  the  touchstone  to  determine  the  limit  and  extent  of 
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the  powers  vested  in  the  common  council,  and  that  all  other 
acts  must  conform  to  it.  It  should  rather  be  interpreted  with 
respect  to  the  other  statutes  to  which  it  is  ancillary. 

The  decisions  of  the  courts  in  Wisconsin  are  adverse,  while 
the  Michigan  courts  are  in  accord  with  the  views  now 
expressed.  If,  as  alleged,  there  could  be  no  competition  for 
the  paving  with  the  Nicolson  pavement,  the  common  coun- 
cil had  nevertheless  the  power  to  cause  the  street  to  "he  paved 
with  it,  and  it  is  simply  a  case  not  within  the  statute,  although 
the  words  are  broad  enough  to  include  it.  It  oonetitutes  one 
of  the  necessary  exceptions  to  it.  No  other  question  was  pre- 
sented upon  this  appeal,  the  counsel  in  terms  limiting  the 
discussion  to  the  operation  and  effect  of  the  provisions  of  the 
act  of  1870,  requiring  certain  contracts  to  be  given  to  the  low- 
est bidder,  after  an  advertisement  for  proposals. 

No  other  ground  for  vacating  the  assessment  was  su^ested 
orally  or  upon  the  printed  brief,  and  this  ground  not  being 
well  taken,  the  order  of  the  Supreme  Court  must  be  affirmed. 

All  concur,  Peckham,  J.,  not  sitting. 

Order  affirmed. 


William  C,  Harmsok,  Plaintiff  in  Error,  v.  The  Fbople  o9 
THE  State  of  New  Yobk,  Defendants  in  Error. 

To  constitute  the  offence  of  larceny  there  must  be  a  taking  of  the  goods 
from  the  power  or  control  of  the  owner.  A  temporaiy  possession,  how- 
ever, by  the  thief,  though  but  for  a  moment,  is  sufficient 

Plaintiff  in  error  was  indicted  for  larceny.  The  evidence  showed  that  he 
put  his  hand  into  the  coat  pocket  of  complainant,  seized  the  pocket-book 
of  the  latter  containing  a  laige  amount  of  money  and  secoritiee,  and 
lifted  it  about  three  inches  from  the  bottom  of  the  pocket,  when  he  was 
prevented.  Bsld^  that  this  was  a  sufficient  carrying  away  to  constitute 
the  offence  charged. 

(Submitted  December  11, 1»72;  decided  December  17, 1872.) 

Erbor  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  to  review  judgment  affirming  judg- 
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ment  of  the  Oonrt  of  General  Sessions  of  the  Peace  in  and 
for  the  city  and  connty  of  New  York,  entered  npon  convic- 
tion- of  plaintiff  in  error  of  the  crime  of  grand  larceny. 
•  Henry  H.  Ball,  collector  of  the  Central  National  Bank  of 
the  city  of  New  York,  got  on  to  a  street  car  on  the  25tli  of 
May,  1872.  He  had  in  his  possession,  in  a  pocket  book  in  his 
breast  coat  pocket,  abont  $25,000  in  money  and  secnrities. 
As  he  was  entering  the  door  he  was  met  by  the  prisoner,  who 
put  his  hand  into  Mr.  Bull's  pocket,  seized  the  pocket-book, 
and  lifted  it  about  three  inche&from  the  bottom,  of  the  pocket, 
when  he  was  discovered  by  Mr.  Bull,  who  seized  the  pocket- 
book  and  thrust  it  back  into  his  pocket.  The  prisoner's  coun- 
sel as]|ed  the  court  to  charge  that  the  jury  under  the  evidence 
could  not  convict  of  any  other  offence  than  an  attempt  to 
commit  larceny.  The  court  refused  so  to  charge.  He  did 
charge  that  the  leggt^.re5aLoyal^^{^^prop^X^K^^ 
where  itjB_^§g08itedj83.sufl^^ 

tute  the  offence  pTTa^ceny^  provided  such  removal  in  the 
opinion  of  the  jury  was  of  a  felonious  character.  Counsel 
duly  excepted.    The  jury  rendered  a  verdict  of  guilty. 

WiUiam  F.  Smtzmg  for  the  plaintiff  in  error.  To  con- 
stitute the  offence  of  larceny,  there  must  be  an  actual  taking 
and  entire  possession  by  the  thief.  (Roscoe  Crim.  £v.,  570 ; 
Wharton  Am.  Crim.  Law,  vol.  2, 6th  ed.,  §  1810 ;  Chitty  Crira. 
Law,  vol.  3,  p.  924 ;  James  PhiUip^  Casey  4  City  Hall  Recorder, 
177;  Bishop  on  Crim.  Law,  vol.  2,  767;  Eussell  on  Crimes, 
vol.  2,  p.  14 ;  State  v.  Cwrr,  13  Vt.,  571 ;  State  v.  WiUon^ 
Coxe,  439.)  There  must  be  a  severance  of  the  goods  from 
the  possession  of  the  owner.  {Rex  v.  Wilkmeiony  1  Hale  P. 
C,  508 ;  Rest  v.  Thjompson^  1  Moody  [British  Crown]  Cases, 
78 ;  Rex  v.  Cherry^  1  Leach  [Crown  Cases],  236 ;  2  East 
P.  C,  556;  1  Hale  P.  C,  508;  Rex  v.  Walsh,  1  Moody 
[British  Crown]  Cases,  14;  Sess.  Laws  1862,  chap.  574.) 

A.  S.  SuUivan  for  the  defendants  in  error.     The  least 
removing  of  the  property  from  the  place  where  it  was  before. 
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with  an  intent  to  steal  it,  is  a  snfficient  asportation,  thoogh  it 
be  not  qmte  carried  awaj.  (3  Boas,  on  Grimes^  4;  1  Hawk. 
P.  C.  C,  83,  §  25 ;  WdUh  Com^  1  Moody  [Ctown  Oadea],  14:.) 


FoLOHR,  J.  The  plaintiff  in  error  wa«  indieted  for  simple 
larceny.  The  jury,  having  found  him.  gufltf,  faavefixed  upon 
him  the  felonions  intent.  The  qnestions  raised  in  this  conrt, 
are  presented  by  an  exception  to  a  refusal  of  tiie  cionrt,  to 
charge  the  jary  that  they  conld  not  conviet  of  any  other 
offence  npon  the  testimony,  than  an  attempt  to  commit  lar- 
c^iy ;  and  an  exception  to  the  charge  delivered  to  the  jury, 
that  the  removal  of  the  property  from  where  it  was  dc^K)6ited 
was  a  snfficient  carrying  away  to  constitute  larceny  if.  itwas 
of  a  felonious  character. 

Had  the  coat  of  the  witness  Bull,  with  the  pocket-book  in 
it,  been  off  his  back,  hanging  on  a  hook,  the  act  <tf  the  plain- 
tiff in  error  with  felonions  intent  would,  beyond  question, 
have  been  larceny.  Thus,  in  one  case  the  prisoner,  sitting  on 
a  coach*box,  took  hold  of  the  upper  part  of  a  bag  which  was 
in  the  front  boot,  and  lifted  it  up  from  the  bottom  of  the  boot 
on  which  it  rested.  He  handed  the  upper  part  of  the  bag  to 
a  person  who  stood  beside  the  wheel,  and,  both  holding  it, 
endeavored  to  pull  it  out,  but  were  prevented  by  the  guard. 
The  prisoner  being  found  guilty,  the  judges,  on  a  case 
reserved,  were  of  opinion  that  the  conviction  was  right, 
thinking  that  there  was  a  complete  avpoviomt  of  the  bag. 
(  WoUKb  Ca86j  1  Moody.  Crown  Oases,  14.)  And  in  2  Rus- 
sell on  Grimes,  153  (margin  6,  4th  ed.,  Lon.),  this  case  pur- 
ports to  be  cited  from  the  M8.  of  BATLinr,  J. ;  and  in  the  foot 
note  {€)  the  text  is  said  to  correspond  accurately  with  that  of 
the  MS. ;  and  it  is  there  said :  ^'  That  if  every  part  of  the 
thing  is  removed  from  the  space  which  that  part  occupied, 
though  the  whole  thing  is  not  removed  from  the  whole  space 
which  the  whole  thing  occupied,  the  asportation  will  be  suffi- 
cient ;  so,  drawing  a  sword  partly  out  of  its  scabbard  wfll 
constitute  a  complete  asportavidJ^ 

Here,  by  the  testimony,  the  pocket-book  was  lifted  a  spaee 
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of  three  inchea  from  the  bottom  of  the  pocketi  and  every  part 
of  it  was  removed  from  the  space  which  that  part  ocenpied 
before  the  jdaintiff  in  error  touched  it. 

Bnt  it  ia  claimed  that  the  article  being  on  the  person  of 
Bnll,  and  in  his  aotnal  possession,  thexe  is  thereby  a  differ- 
ence ;  and  that  there  mnst  be  a  severance  of  the  goods  from 
that  possession.  And  £ea  v.  Thompson  (1  Moody  Grown 
Gases^  78) is  cited..  The  prisoner  was  there  indicted  fur  steal- 
ing from  tkspenan  a  pocket-book  and  contents.  The  book 
was  in  an  inside  front  pocket  <^  the  owner's  coat.  The  book 
was  jnst  lifted  ont  of  the  pocket,  an  inch  above  the  top  of  the 
pocket.  By  the  forcible  act  of  the  owner  the  hand  of  the 
prisoner  was  broahed  away,  and  the  book  fell  back  into  the 
pocket.  The  prisoner  was  convicted  and  had  the  sentence 
for  that  offence.  It  was  insisted  that  this  did  not  amount  to 
a  taking  from  the  person.  Six  of  the  ten  judges  who  sat  in 
review  held  that  the  prisoner  was  not  rightly  convicted  of 
stealing  from  the  person,  because,  from  first  to  last,  the  book 
remained  about  the  person  of  the  prosecutor.  Four  of  the 
judges  were  of  the  contrary  opinion.  But  the  ten  were  of 
one  mind  that  the  wnvpU  larceny  was  complete,  and  recom 
mended  a  reduction  of  the  sentence.  A  diitinction,  it  seems, 
was  taken  between  stealing  from  the  person  and  a  simple 
larceny ;  and  all  that  the  case  holds  to  the  benefit  of  this 
plaintiff  in  error  is  that  such  an  act  is  not  a  stealing  from  the 
pereon.  As  above  stated,  he  is  not  indicted  for  stealing  from 
the  person,  but  for  feloniously  stealing,  taking  and  carrying 
away  this  property  against  the  form  of  statute  in  such  case 
made  and  provided.  (2  B.  S.,  p.  679,  §  63.)  And  the  judg- 
ment of  the  court,  sentencing  him  to  State  prison  for  a  term 
of  five  years,  is  in  accord  with  the  statute  as  to  the  punish- 
ment for  the  offence  for  which  he  was  indicted. 

Moreover,  in  Begina  v.  Simpson  (Dearsly  Grown  Gases, 
421),  which  was  a  case  of  stealing  from  the  person,  Jbbvib, 
G.  J.,  questioned  the  case  of  Bex  v.  Thompson  {svprcC)^  say- 
ing that  he  thought  that  the  minority  of  the  judges  there 
were  right ;  but  that  the  majority  might  have  thought  that 
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the  outer  coat  which  covered  the  pocket  formed  a  protection 
to  the  pocket-book.  And  ALDxatsoK,  B«,  Bald  there  most  be 
a  removal  of  the  property  from  the  person;  but  a  hair's 
breadth  will  do.  JRegina  v.  JSimpaon  {svpni}  was  larceny  of 
a  watch.  The  owner  carried  it  in  hia  waiatooat  pockety  with 
one  end  of  a  chain  attached  to  it,  and  the  other  end  through 
a  bntton-hole  of  the  waistcoat,  and  there  kept  by  a  watch-key. 
The  prisoner  took  the  watch  ont  of  the  podset  and  forcibly 
drew  the  chain  through  the  button-hole.  His  hand  was  then 
seized  by  the  owner's  wife ;  and  it  appeared  Ijiat  the  point  of 
the  key  had  caught  on  the  button  of -another  hole,  and  was 
thereby  suspended.  It  was  contended  that  <&e  prisoner  was 
guilty  of  an  attempt  only.  But  the  court  thought  that,  as 
the  chain  had  been  removed  from  the  button-hole,  the  felony 
was  complete.  The  watch  was  temporarily,  though  for  a 
moment,  in  his  possession,  it  was  said.  Like  this  was  Zop^r'^ 
Case  (1  Leach  Grown  Cases,  830),  who,  snatching  at  a  dia- 
mond ear-ring  in  a  lady's  ear,  it  was  torn  therefrom,  but  was 
found  caught  in  the  curls  of  her  hair.  He  was  found  guilty 
of  robbery  from  the  person,  for  the  ear-ring  was  in  his  posses- 
sion for  a  moment,  separate  from  the. lady's  person.  And  in 
Commonwealth  v.  Luckie  (99  Mass.,  481),  which  was  an 
indictment  for  an  attempt  to  steal  from  the  person,  the 
prisoner  asked  an  acquittal  on  the  ground  that-tfaierlirce&y 
was  complete,  and  so  she  could  not  be  convict^  of  an  attempt  ^ 
only.  Bhe  was  seen  by  a  police  officer  with  her  hand  in  the 
pocket  o^  another.  He  seized  her  wrist  while  her  hand  was 
there.  Bhe  threw  up  her  arm  and  tore  the  dress,  so  that  the 
pocket  and  pocket-book  fell  to  the  ground.  There  ^v^is  no 
evidence  that  her  hand  was  on  the  book.  The  judge  charged 
that  if  she  was  arrested  in  her  attempt  before  her  hand 
reached  or  disturbed  the  book,  she  might  be  convicted  of  an 
attempt ;  but  if  her  hand  had  reached  or  seized  the  pocket- 
book,  and  she  altered  the  position  of  it  in  the  attempt  to 
secure  or  retain  it,  this  would  be  such  a  caption  or  asporta- 
tion as  would  acquit  the  defendant ;  and  she  was  convicted. 
On  exceptions  taken  to  the  charge,  the  court  above  held: 
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That  to  justify  >  conviction,  it  was  necessary  to  show  that 
she  failed  in  the  perpetration  of  the  offence  of  stealing  from 
the  person,  which  could  be  complete  only  when  the  property 
was  in  her  foil  custody  or  control.  It  was  not  indeed,  the 
court  said,  necessary  that  the  pocket-book  should  be  removed 
from  the  pocket,  if  once  within  the  grasp  of  the  thief,  to  con- 
stitute larceny.  But  the  prisoner  must,  for  an  instant,  have 
had  perfect  control  of  the  property. 

,  To  constitute  the  offence  of  larceny,  there  must  be  a  taking 
or  severance  of  the  goods  from  the  possession  of  the  owner. 
(2  Buss,  on  Crimes,  p.  152,  margin  6.)  But  possession,  so 
far  as  this  offelDce  is  concerned,  is  the  having  or  holditig  or 
detention  of  property  in  one's  power  or  command.  It  is  the 
sole  control  of  the  property,  or  of  some  physical  attachment 
to  it;  as  in»the  Case  of  WUkinaon  (1  Leach,  821,  note  a), 
where  one  had  his  keys  tied  to  the  strings  of  his  purse  in 
his  pocket,  which  the  prisoner  attempted  to  take,  and  had  the 
purse  in  his  hand,  but  the  strings  of  the  purse  still  held  to 
the  pocket  by  means  of  the  keys.  This  was  held  to  be  no 
asportation ;  for  the  purse  could  not  be  said  to  be  carried 
away,  as  it  still  remscined  fststencd  to  the  place  where  it  was 
before.  And  so,  where  goods  in  a  shop  were  tied  by  a  string 
to  a  counter,  a  thief  took  up  the  goods  and  carried  them  to 
the  door,  as  far  as  the  string  would  let  him,  and  was  there 
stopped.  This  was  held  no  felony.  (2  East  Grown  Law,  556.) 
Here  was  an  actual,  physical  connection  of  the  goods  to  the 
person  or  to  the  other  property  of  the  owner;  and  the  com- 
plete carrying  away  was  thwarted,  not  by  the  animate,  forci- 
ble act  of  the  owner  taking  back  that  which  had  for  the 
instant  passed  from  his  control,  but  by  the  inanimate,  self- 
acting  detention  of  that  which  held  it  to  the  person  or  to  the 
realty.  That  needed  first  to  be  severed  before  there  could 
be  a  eariying  away.  (And  see  Philips'  Casey  4  City  Hall 
Eecorder,  177.) 

In  Sex  V.  Thompson  {supra\  however,  and  in  LucJcis^  Case 
(supra)^  as  put  in  the  chai^  and  in  the  opinion,  by  the  rais- 
ing of  the  book  out  of  the  pocket  of  the  owner,  or  by  the 


524  Harbison  v.  Thb  Picoplbl  [D®<^ 

'■■■■■'■''■■■         ■  "  ■       —^^"^        ~^^^ 

Opinion  of  the  Court,  per  Foloer,  J. 

grasp  and  moyement  of  it  in  the  pocket,  the  owner  was  held 
to  have  lost  that  control  of  it  which  is  possession,  so  that  the 
felonious  act  of  larceny  was  complete.  There  was  no  fasten- 
ing there  to  be  severed.  It  needed  forcible  action  by  him  to 
retake  it  Mere  quiescence  wonld  not  do  it.  Without  that 
action,  with  the  book  in  the  graap  of  the  thief  poescMsang  it, 
controlling  it  and  carrying  it  away,  it  would  have  been  beyond 
recaption  by  him.  80  in  the  case  here.  The  hand  of  die 
plaintiff  in  error  was  about  the  book,  controlling  it  and  taking 
it  away;  indeed,  had  taken  it  away  (as  in  Walshes  (kue^ 
iupra)j  every  part  of  it,  from  the  space  which  that  part  had 
occupied  before  his  touch.  It  was  in  his  poesession.  He 
directed,  and,  for  the  instant  of  time,  controlled  its  move- 
ments. Ko  inanimate,  physical  thing  hindered  him.  Bull, 
for  that  instant  of  time,  <Ud  not  control  or  posgess  it ;  but, 
feeling  him  raising  the  book,  threw  up  his  own  hand,  pressed 
the  book,  canght  it  as  it  was  going,  and  regained  control  and 
possession  of  it  But  for  this  action  it  would  have  been 
taken  entirely  away.  Who  then,  for  that  instant,  controlled 
it  and  had  it  in  possession  ? 

There  is  no  essential  distinction  in  the  cases.  In  JSex  t. 
Thompson  (fitq>ra)  and  in  this  case,  as  in  the  cases  of  the 
watch  and  of  the  ear-ring,  there  was  a  temporary  possession 
by  the  larcenor,  though  but  momentary. 

There  was  a  suflScient  asporicmt. 

The  judgment  of  courts  below  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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T^s  Peoflb  ex  reL  Ohaslbs  J.  Hatdsn  et  al.,  Bespond- 
ente,  v.  Thb  Oohmon  Council  of  thb  Citt  of  Boohestbb 
et  al.,  Appellants. 

Thb  Gmr  or  Boohbbtbb,  Appellant,  v.  Chablbs  J.  Hatdbn 

et  al.,  Bespondents. 

A  statate  caimot  be  keid  unoonstitatioiial  or  defective  where  it  may  be 
completely  executed  without  any  violation  of  a  constitutional  provision, 
or  any  further  action  by  the  legislature. 

The  provisions  of  the  act  entitied* 'An  act  in  relation  to  the  erection  of 
public  buildingiB  for  the  use  of  the  city  of  Bocheeter,"  which  provides 
that  the  commissionen  to  be  appointed  thereunder  shall  select,  as  a  site 
for  a  city  hall*  either  certain  lands  therein  menticmed  owned  by  the  dty, 
or  some  other  piece  of  land  in  said  ci^  which  they  may  deem  suitable 
(Laws  of  1879,  chap.  219,  g§  8, 4),  is  not  violative  of  the  provision  of  the 
Constitutioii  which  prohibits  the  taking  of  private  property  for  public 
use  without  compensation  (State  Const,  art  1,  g  7),  as  under  it  the 
commissioners  may  select  lands  owned  by  the  dty ;  and  soc^  lands 
can  be  taken  for  the  purposes  of  the  act,  without  any  provision  for 
compensation. 

The  selection  and  procuring  a  site  for  the  contemplated  buildings  are 
neoessaiy  steps  toward  the  erection  thereof,  and  are  embraced  in  the  sub- 
ject expressed  in  the  titie  of  said  act 

The  insertion  of  this  provision,  therefore,  in  the  act  does  not  render  it 
repugnant  to  the  constitutional  provision  prohibiting  the  passage  of  a 
local  or  private  act  embracing  more  than  one  subject,  and  that  to  be 
expressed  in  its  titie.    (State  Const,  art  8,  g  16.) 

(Aligned  December  11, 1872;  decided  December  17, 1872.) 

Thb  matter  first  entitled  is  an  appeal  fixMn  order  of  the 
General  Term  cf  the  Supreme  Oonrt  in  the  fourth  judicial 
department,  reversing  certain  proceedings  of  the  common 
council  of  the  city  of  Bochester  in  relation  to  the  erection  of 
a  new  city  hall  in  said  dty,  which  proceedings  were  brought 
up  for  review  by  writ  of  certiorari.  The  second  is  an  appeal 
from  judgment  of  said  General  Term,  entered  upon  an  order 
affirming  an  order  of  Special  Term  sustaining  a  demurrer  to 
the  complaint. 

Prior  to  April,  1872,  the  common  council  of  the  dty  of 
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Kochester  had  commenced  proceedings  for  the  erection  of  a 
city  hall  in  that  citj.  A  lot  was  pnrehased  by  the  city  in 
the  rear  of  the  court-house,  upon  which,  in  January,  1872, 
the  common  council,  by  resolution,  decided  to  erect  the  pro- 
posed building.  A  building  committee  was  appointed,  who 
entered  into  a  contract  and  conmienoed  the  work.  The 
assignee  of  the  contractor  subsequently  surrendered  the  con- 
tract to  the  relators. 

On  the  13th  April,  187S,  an  act  was  passed  by  the  legisla- 
ture (chap.  219,  Laws  of  1872),  authorizing  the  appointment 
of  commissioners  to  select  4  site  for  a  city  hall,  and  cause  such 
hall  to  be  erected.  In  pursuance  of  that  act  relators  were 
appointed  such  commissioners.  They  selected,  as  the  site  the 
lot  purdiased  by  the  city  for  that  purpose,  made  and  recorded 
their  certificate  to  that  effect,  and  transmitted  a  copy  to  the 
conmion  council,  with  a  request  that  an.  ordinance  should 
be  passed  setting  apart  the  site  so  selected  in  perpetuity  for 
such  city  hall,  as  required  by  section  8  of  said  act.  The 
comnlon  council  laid  the  communication  on  the  table  and 
failed  to  pass  the  ordinance  as  required  by  the  statute.  The 
building  committee  refused  to  recognize  the  authority  of  the 
commissioners  and  threatened  to  go  on  with  the  work,  where- 
upon a  writ  of  certiorari  was  issued  on  the  prayer  of  the 
relators  and  an  injunction  obtained  against  the  common 
oounciL 

The  commissioners  then  took  possession  of  the  premises 
and  proceeded  with  the  work,  and  demanded  of  the  niayor  and 
treasurer  the  issue  of  bonds  under  the  act  above  referred  to  at 
chap.  21Q  and  under  chap.  771,  Laws  of  1872.  Some  bonds 
were  issued  and  disposed  of.  The  action  second  above 
entitle49  was  then  commenced  in  the  name  of  the  city  ooipora- 
tion  against  the  commissioneis,  the  mayor,  and  treasurer,  set- 
ting forth  the  facts,  alleging  the  acts  referred  to,  under  which 
defendants  claimed  to  act,  were  unconstitutional  and  void,  and 
asking  that  defendants  be  restrained  in  issuing  and  disposing 
of  bonds  or  of  the  avails  of  those  already  disposed  of. 

Defendants  demurred  on  the  grounds,  1st.  That  it  appears 
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that  another  action  was  pending  between  the  parties  for  the 
same  cause.  2d.  That  the  complaint  doea  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

George  F.  Dwnforth  for  the  appellants.  The  writ  of  cer- 
tiorari should  hare  been  diamissed,  there  being  a  misnomer  of 
the  appellants.  (Charter  Laws  of  1861,  chap.  148.)  The  city 
is  authorized  to 'purchase  such  real  estate  as  the  purposes  of 
the  corporation  may  require.  (Laws  1861,  chap.  142,  §  3 ; 
Laws  1850,  chap.  636,  §  139;  Laws  18&1,  diap.  880,  p.  761,  § 
12;  Laws  1862|  chap.  318,  p.  296;  Laws  1854,  chap.  248,  p. 
562,  §  9;  Kekikum  v.  J?fj^afo,  14  N.  Y.,  856;  Peterwn  v. 
Mayar^  17  id.,  450 ;  Meeoh  v.  Buffalo,  29  id^  216.)  Chapter 
219,  Laws  of  1872,  is  unconstitutional,  and  does  not  take 
away  the  power  of  the  city  to  purchase  real  estate.  (Cooley 
Const  Lim.,  .238 ;  Gorgon  r.JSan  FranoUcOy  18  Cal.,  590; 
MofUpdier  v.  MontpeUer,  29  Yt.,  72 ;  27  id.,  704 ;  Common- 
vmUh  V.  Hutckingy  5  Gray,  485 ;  Campau  v.  Detroit,  14 
Mich.,  272.) 

Henry  B.  Selden  for  the  respondents.  The  act  of  April 
12, 1872,  diap.  219,  Laws  1872,  does  not  conflict  with  the 
provisions  of  the  Constitution.  <  (Sedg.  on  Const.  Law,  482 ; 
Cooley  on  Const  Law,  2d  ed.,  182 ;  JSao  parte  MoCcUvmj  1 
Cow.,  564  ^  Morris  v.  The  People,  3  Den.,  394.)  It  contains 
but  QOB  subject,  and  that  is  expressed  in  its  title.  {Brewster 
▼.  OOy  of  Syracuse,  19  N.  Y.,  116 ;  see  also  Cormer  y.  Mayor, 
etc.,  ofN.  T.,  5  N.  Y.,  285 ;  The  People  v.  MeOann,  16  id., 
58 ;  lAichfidd  v.  Vemon,  41  id.,  123 ;  The  People  v.  Super- 
visors of  ChmUauqua,  43  id.,  10 ;  The  People  Y.LoMyrence,  36 
Barb.,  190, 191 ;  Cooley  on  Const.  Law,  144, 145,  per  Jswiett, 
Ch.  J. ;  Stief  v.  Hairt,  1  Comst.,  30 ;  Livingston  y.  Harris, 
11  Wend.,  340;  1  Kent's  Com.,  464.)  The  act  of  April  12, 
1872,  supersedes  the  powers  of  the  common  council,  if  they 
had  any,  and  vests  them  in  the  commissioners,  and  is  valid 
and  effectual.  {Harrington  v.  Trustees  of  Bochester,  10 
Wend.,  547 ;  Dexter  Plank-road  Co.  v.  AUen,  16  Barb.,  15 ; 
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Bowm  y.  LeoMy  5  Hill;  221,  225  and  note  a;  Dofcwu  v. 
Fairhairriy  8  How.  U.  S.,  636 ;  The  People  v.  Oify  qf  Brook- 
lyuy  5  Albany  Law  Jour.,  387 ;  People  v.  Flagg^  46  N.  T., 
401 ;  Darlington  v.  Mayors  eto.y  31  id.,  164,  193-196 ;  The 
People  V.  Draper y  15  id.,  532 ;  Wynehamer  v.  The  People j 
13  id.,  430;  Cooley  on  Const.  Law,  191-193;  The  People  y. 
F.  and  B.  Pla/nhroad  Co.,  27  Barb.,  445,  449,  460 ;  The 
People  V.  Pinclmey,  32  N.  Y.,  377,  393,  894;  The  People  v. 
Batchelory  22  id,  138 ;  Brewster  v.  OUy  qfSj/raeueey  19  id., 
118.)  Manicipal  corporations  have  such  powers  as  are  expressly 
given  them  by  statute,  and  snch  as  are  necessary  to  the  exer- 
cise of  the  powers  so  given.  (1  B.  S.,  600,  §  3 ;  Bodges  v. 
The  City  qf  Buffalo^  2  Den.,  110 ;  Sialeiead  v.  ITis  Mayor, 
etc.,  qf  If.  Y.y  3  N.  Y.,  433;  S.  0.,  6  Barb.,  218,  224; 
McCuUough  V.  Moss,  5  Den.,  567 ;  Scott  v.  Ondordonk,  14 
N.  Y.,  9 ;  Ward  v.  Dewey ,  16  id.,  519-525 ;  Orooke  v.  Andrews, 
40  id.,  547.)  The  writ  of  certiorari  was  properly  directed  to 
the  common  council.  (City  charter,  §§  86,  57;  Starr  v. 
Trustees  of  Rochester,  6  Wend.,  564;  BogaH  v.  The 
Mayor,  etc.,  of  the  City  qf  New  York,  7  Cow.,  158;  People 
ex  rd.  GamUing  v.  Cholweil,  6  Abb.  Pr.,  161 ;  People  v. 
Board  of  Assessors,  39  N.  Y.,  81 ;  People  v.  Board  qf  Police, 
39  id,,  506.)  The  city  of  Rochester  cannot  maintain  this 
action.  {Petty  v.  Tooker,  21  N.  Y.,  267 ;  Laws  1870,  chap. 
151;  Sherwood  v.  ConoUy,  85  How.  Pr.,  124;  Attorney- 
General  V.  Uiica  Ins.  Co.,  2  John.  Ch.  B.,  371.)  An  action 
to  try  the  title  to  ofSce  between  different  claimants  is  brought 
by  the  attorney-general  under  section  431  of  Code.  It  is  an 
action  in  the  nature  of  a  guo  warranto.  {People  v.  ^Sl  and  R. 
R.  Co.,  15  Wend.,  113 ;  Berrian  v.  Methodist  Society,  4  Abb. 
Pr.,  424 ;  People  v.  Sampson,  25  Barb.,  254 ;  People  v.  Attor- 
ney-General, 22  id.,  117;  PaHsh  of  BeOport  v.  Tooker,  28 
id.,  256;  The  Mayor  of  New  York  v.  Conover,  6  Abb.  Pr, 
171 ;  People  v.  Draper,  15  id.,  632 ;  People  v.  Ryder,  12  id. 
433 ;  DoolitHe  v.  Supervisors  of  Broome  Co.,  18  id.,  159-163 
People  V.  Corporation  of  New  York,  3  Johns.  Cases,  79 
Ha/rU  V.  Harvey,  32  Barb.,  55 ;  People  v.  Zip,  4  Cow.,  282 
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People  V.  Tibhii$j  4  id.,  868 ;  Tyack  v.  Brwmley^  1  Barb. 
Ch.,  519 ;  Feople  v.  (5bfkwdr,.6  Abb.  Pr.,  220.)  The  quegtiqii 
of  title  to  a  public  office  can  only  be  tried  in  an  action  brought 
directly  for  that  purpose.  {People  v.  Sampson^  25  Sarb., 
•354 ;  Tappm  v.  Cfray,  9  Paige,  507 ;  S.  C.,  7  Hill,  .259 ; 
JSawe  V.  I)eueij  43  Barb.,  504;  People  v.  Matti^yi  Abb.  Pr. 
[N.  S.],  289 ;  People  v.  Drapepy  4  Abb.  Pr.,  333 ;  Hughes  v. 
Parker^  20  N.  H.,  68 ;  Mayor  of  N.  Y.  v.  Conover,  5  Abb. 
Pr.,  174 ;  People  v.  Stevens^  6  Hill,  616,  and  cases  there  cited 
and  note ;  People  v.  SitU^  1  Lans.,  206 ;  Updegraff  v.  Crans^ 
4n  Penn.  St.,  103.) 

GhBOVBB,  J.  The  misnomer  of  the  appellant  claimed  by  the 
counsel  was  no  ground  for  the  dismissal  of  the  writ.  (Code, 
§  173.)  The  defendants  had  appeared  and  made  return  of  all 
the  proceedings  required  by  the  writ,  and  the  variance  in  the 
name  of  the  corporation  wae  rightly  disregarded.  It  is  not 
material  to  inquire  whether  the  common  council  had  power 
to  adopt  a  site  and  erect  a  hall  for  the  use  of  the  city  or  not, 
for  if  it  had  such  pawer,  it  was  still  competent  for  the  legis- 
lature to  substitute  another  agency  for  thAt  purpose.  The 
question  in  the  case  is  whether  chap.  219,  vol.  1,  562,  Laws 
of  1872,  is  a  constitutional  and  valid  statute.  It  is  insisted  that 
sections  3  and  4  of  the  act  are  not  so,  and  that  if  not,  no  part 
of  the  act  can  be  executed,  and  the  entire  act  is  therefore  a  nul- 
lity. Section  8  provides  that  the  commissioners  who  were  to 
be  appointed  by  the  mayor  shall  select  as  a  site  for  said  city 
hall,  either  the  piece  of  land  owned  by.  said  city  in  the  rear 
of  the  court-house  in  said  city,  or  some  oth»  piece  of  land  in 
said  city  which  said  oommissionerB  may  deem  suitable.  That 
they  shall  make  ac^ificate  stating  the  site  so  selected  by 
them,  and  containing  an  accurate  descripticm  thereof,  which 
shall  be  signed  by  them,  or  a  majority,  and  acknowledged 
and  recorded,  as  deeds  of  real  estate  are  required. to  be,  in  the 
office  of  the  clerk  of  Monroe  county ;  and  further,  that  if  the 
site  selected  shall  be  a  piece  of  land  owned  by  the  city,  the 
commissioners  shall  transmit  to  the  common  council  of  the 
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city  their  certiiScate,  and  that  the  common  council  shall  within 
two  weeks  after  its  receipt  pass  an  ordinance  setting  apart  in 
perpetuity  for  the  said  city  hall  the  site  so  selected.  Section  4 
provides  that  upon  the  site  so  selected  the  commissioners  shall 
cause  to  be  erected,  etc.,  and  ready  for  use  said  building,  etc 
Other  sections  of  the  act  provide  for  raising  money  to  enable 
the  commissioners  to  perform  the  duties  enjoined.  No  pro- 
vision is  made  by  the  act  for  compensation  to  the  owner  of 
the  land  selected,  and  for  this  reason  it  is  insisted  that  sections 
3  and  4  violate  section  7,  art.  1  of  the  Constitution,  and  are  void 
for  that  reason.  The  argument  is  that  section  3  authorizes 
the  commissioners  to  select  any  piece  of  land  in  the  city  lim- 
its for  the  site,  and  that  under  this  power  they  may  select 
land  not  owned  by  the  city,  and  that  section  4  requires  them 
to  erect  the  building  upon  the  site  selected.  That  in  case  of 
the  selection  of  a  site  not  owned  by  the  city,  the  act  authorizes 
the  land  so  selected  to  be  taken  for  public  use  without  making 
compensation.  It  is  true  that,  in  case  of  such  a  selection,  and 
the  owner  was  unwilling  devote  it  to  the  public  for  that  pur- 
pose, the  commissioners  could  go  no  further.  In  that  event, 
the  act  would  have  been  fatally  defective,  and  nothing  more 
could  have  been  done  under  it  until  provision  for  compensa- 
tion was  made  by  the  legislature.  But  such  a  selection  was 
not  made.  The  commissioners  did  in  fact  select  a  piece  of 
land  owned  by  the  city,  and  no  question  is  or  can  be  made 
but  that  this  land  may  be  used  for  the  purpose  of  the  act  in 
the  absence  of  any  provision  for  compensation.  {DcurUngtath 
▼.  The  Mayar^  31  N.  T.,  164.)  It  follows  that,  in  the  event 
which  has  actually  happened,  the  act  may  be  completely  exe- 
cuted without  any  violation  of  the  section  of  the  Constitution 
above  referred  to,  or  any  further  action  by  the  legislature. 
Under  these  circumstances,  sections  3  and  4  of  the  act  cannot  be 
held  unconstitutional  or  the  act  defective. 

It  is  also  insisted  that  the  title  of  the  act  does  not  comply  with 
the  requirement  of  section  16,  article  3  of  the  Constitution. 
That  section  provides  that  no  private  or  local  bill  which  may  be 
passed  by  the  legislature  shall  embrace  more  than  one  subject, 
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and  that  shall  be  expressed  in  the  title.  The  act  in  question  is 
local,  and  therefore  void,  unless  the  title  conforms  to  the  require- 
ments of  this  section.  The  title  is  as  follows :  "  An  act  in  rela- 
tion to  the  erection  of  public  buildings  for  the  use  of  the  city 
of  Rochester."  The  objection  is  that  by  it  no  reference  is 
made  to  procuring  sites  for  such  buildings.  But  buildings 
can  no  more  be  erected  without  sites  than  without  materials 
or  means  to  defray  the  expense.  All  these  are  details,  and 
no  reference  thereto  in  the  title  is  required.  The  act  in  all 
its  parts  may  and  will,  with  the  site  selected,  be  fully  executed 
without  any  violation  of  the  Constitution. 

The  judgment  appealed  from  must  be  a£Srmed. 

All  concur. 

Judgment  affinned. 


John  E.  Devblin,  Appellant,  v.  Abraham  B.  Coleman, 

Respondent. 

The  firm  of  C.  &  8.  were  liable  as  principals  upon  certain  drafts  held  by 
M.  G.  Defendant  was  liable  thereon  as  surety.  M.  0.  brought  suit 
upon  the  draft  against  all  the  parties  thereto.  8.,  who  had  assumed  the 
liability  of  the  firm  of  G.  &  8.,  entered  into  a  contract  with  defendant  by 
which  defendant  was  to  provide  for  and  take  up  the  drafts  in  the  first 
instance,  but  8.  was  eventually  to  pay  them  and  save  defendant  harmless 
therefrom.  Before  the  making  of  this  agreement  plaintijff  had  promised 
to  indorse  the  notes  of  8.  for  the  purpose  of  settling  the  suit.  He  was 
fully  apprised  of  the  agreement  Defendant  paid  the  drafts  and  settled 
the  suit.  Plidntiff  in  ignorance  of  that  fact  indorsed  the  notes  of  8., 
payable  to  the  order  of  M.  G.,  and  delivered  them  to  defendant  for  the 
purpose  of  taking  up  the  drafts.  Defendant  procured  the  indorsement 
of  M.  G.  thereto  and  transferred  them  to  a  bonajide  purchaser.  In  an 
action  for  the  conversion  of  the  notes, — Eeld^  that  as  the  purpose  for 
which  plaintiff  indorsed  and  delivered  the  notes  to  defendant  was  not 
accomplished  by  them,  the  latter  acquired  no  title  to  them ;  that  he  had 
no  right  to  use  them  as  security  for  what  he  had  before  paid  for  8. ,  and 
was  therefore  liable. 

(Argued  December  18, 1872;  decided  December  17, 1872.) 
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Appbal  from  judgment  of  the  Geoeral  Term  of  the  Court 
of  Common  Pleas  for  the  city  And  county  of  ISem  York, 
affirming  a  judgment  in  f«vor  of  dcifendant,  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  to  recover  dam&ges  for  the  alleged 
conversion  of  certain  promdasory  notes,  indttraed  by  plaintiff 
and  deUvered  ^  him  to  defendant 

Charles  A.  Stetson  and  Bobort  B.  Coleman  were  formerly 
proprietors  of  the  Aster  House,  in  New  Yodc,  under  the 
firm  name  of  Coleman  &  Stetson.  They  failed  in  May,  1856. 
There  was  then  outstanding  £6ur  drafts  drawn  by  defendant 
upon  and  accepted  by  Coleman  &  Stetson,  which  were  held 
by  Moses  Chamberlain,  Jr.  The  drafts  were  drawn  far  the 
accommodation  of  Coleman  &  Stetson. 

In  August,  1856,  Chamberlain  brought  suit  upon  the  drafts 
against  drawer  and  acceptors. 

In  October,  1856,  defendant  proposed  to  Chamberlain  that 
he  should  take  the  notes  of  Stetson  indorsed  by  plaintiff  in 
settlement  of  the  suit  and  payment  of  the  drafts.  To  this, 
Chamberlain  assented.  Defendant  advised  plaintiff  that 
Chamberlain  so  agreed.  Plaintiff  agreed  to  procure  Stetson^s 
notes  and  to  mdorse  them  for  the  purposes  named. 

On  the  42?th  March,  1857,  an  agreement  was  entered  into 
between  Stetson,  who  had  assumed  the  liabilities  of  the  firm, 
and  the  defendant,  the  substance  of  which,  as  fttr  as  relates  to 
the  matter  in  controversy,  is  set  forth  in  the  opinion. 

Plaintiff  was  the  son-in-law  and  the  attorney  and  legal 
adviser  of  Stetson,  and  aided  in  perfecting  the  arrangement 
resulting  in  said  agreement,  and  was  cognizant  of  its  contents. 

In  April,  1857,  plaintiff  procured  Stetson's  notes,  payable 
to  the  order  of  Chamberlain,  indorsed  them  and  delivered 
them  to  defendant,  for  the  purpose  of  paying  the  drafts  and 
settling  the  suit ;  but  before  this  defendant  had  settled  the  suit 
and  paid  the  drafts  by  the  transfer  of  certain  real  estate  and 
by  his  firm  note.  Chamberlain  declining  to  accept  the  notes 
proposed.  Of  this  fact  plaintiff  was  ignorant  when  he  deliv- 
ered the  notes  to  defendant.    Defendant  procured  the  mdorse- 
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ment  of  OhambeiiaiB  to  the  notes  and  transferred  them  for 
ralne  before  maturity.    Other  founts  appear  in  the  opinion. 

The  referee  fomid  as  eonclnsions  of  law  that  defendant  did 
not  convert  the  notes,  bnt  applied  them  substantiaQy  to  the 
uses  and  purposes  intended,  and  that  plaintiff  had  sustained 
no  damage  or  loss  from  his  acts.  He  thereupon  directed 
judgment  for  defendant,  which  was  entered  accordingly. 

Henry  H,  Ander%(m  for  the  appellant.  Defendant's  appro- 
priation of  the  notes  was  an  abuse  of  the  lawfhl  possession, 
and  amounts  to  a  conversion.  (Story  on  Agency,  §§  214, 
217,  c;  GovJcey  v.  Bmd,  84  Barb.,  276 ;  id.,  36  N.  Y.,  427 ; 
Mxms  V.  KymeTj  1  Bam.  &  Adolph.,  628 ;  Wolfe  v.  Browvoer^ 
6  Robt.,  601 ;  Murray  v.  Bvfrling^  10  John.,  172 ;  Decker  v. 
MattkewBj  2  Kern.,  813.)  Plaintiff  is  now  entitled  to  recover 
the  amount  paid  by  him.  {Decker  v.  MaMhewSj  2  Kern., 
318.) 

Francis  0.  Barlow  for  the  respondent.  There  was  no 
diversion  or  conversion  of  the  notes.  {Rochester  v.  Taylor^ 
28  Barb.,  18;  MohoAJok  Bwnk  v.  Cbrey,  1  Hill,  513,  and 
opinion  of  Beonson,  J. ;  Bank  of  BuUand  v.  Buck,  5  Wend., 
66 ;  Pwrchaee  v.  MaMison,  2  Robt.,  71 ;  Grandm  v.  Leay,  2 
Paige,  509 ;  Moore  v.  McEibbin^  33  Barb.,  246.)  The  facts 
found  will  not  justify  an  action  on  the  case  for  a  deceit. 
{Geddeav,  Penninffton^  5  Dow,  159;  Oreen  v.  Gordon,  4 
Scott  New  R.,  13 ;  1  Story  Eq.  Juris.,  §  198,  note ;  Parsons  on 
Contracts,  4th  ed.,  267,  268.) 

Gbovkb,  J.  The  plaintiff  insists  that  the  referee  erred  in 
his  legal  conclusion  that  upon  the  facts  found  he  was  not  enti- 
tled to  recover.  That  from  these  facts  it  appears  that  the 
defendant  converted  the  notes  to  his  own  use  by  tranferring 
them  to  a  honafide  purchaser,  thereby  making  the  plaintiff 
liable  to  pay  the  amount.  This  depends  entirely  upon  the  fur- 
ther question,  whether  the  notes,  at  the  time  of  the  delivery 
thereof  by  the  plaintiff  to  the  defendant,  became  valid  securi- 
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ties  in  the  defendant's  hands  against  the  plaintiff.  If  they 
did,  the  defendant  had  the  right  to  procure  the  indorsement 
of  Chamberlain  and  transfer  the  same  at  his  pleafiure,  and  such 
transfer  would  give  the  plaintiff  no  right  of  action  for  their 
conversion.  If  tKey  did  not  upon  delivery  by  the  plaintiff  to 
the  defendant  become  valid  obligations  in  his  bands,  he 
acquired  no  title,  and  the  subsequent  transfer  by  him  to  pur- 
chasers in  good  faith,  thereby  making  the  plaintiff  liable  for 
the  payment  thereof,  was  an  unlawful  conversion  by  the 
defendant,  and  rendered  him  liable  to  the  plaintiff  for  the 
damages  thereby  sustained.  {Decker  v.  MaihewSy  12  N.  Y.,  313, 
and  cases  cited.)  The  facts  found  show  that,  independent  of 
the  agreement  of  the  27th  of  March,  1857,  between  Stetson 
and  the  defendant,  Coleman  &  Stetson  were  primarily  liable 
for  the  payment  of  the  drafts  held  by  Chamberlain,  and  that 
the  defendant  was  liable  thereon  as  surety  for  them.  The 
first  inquiry  is  whether  their  relations  were  changed,  and  how, 
by  that  agreement.  By  that  Stetson,  who  had  assumed'  the 
liability  of  the  firm  of  Coleman  &  Stetson,  agreed  to  pay 
the  drafts  in  question,  and  save  the  defendant  harmless  there- 
from. By  the  same  agreement  the  defendant  agreed  to  give 
to  Chamberlain  his  bonds  for  the  amount  of  said  drafts,  pay- 
able in  five  years,  with  semi-annual  interest,  secured  by  a  mort- 
gage or  trust  conveyance  of  certain  specified  property  as  col- 
lateral security  for  the  amount  of  said  drafts  thereupon  deliv- 
ered up  bysaid  Chamberlain,  or  make  such  other  arrangement 
for  the  security  or  discharge  of  said  notes  as  may  be  satisfactory 
to  Chamberlain,  and  as  the  defendant  may  elect,  and  against 
which  and  all  cost  and  expense  thereon  Stetson,  upon  perform- 
ance of  the  agreement  by  the  defendant,  agreed  to  indetnnify  and 
save  him  harmless.  The  meaning  of  these  provisions,  it  will 
be  seen,  is  a  little  obscure,  but  1  think,  aided  by  the  surround- 
ing facts,  the  true  intention  of  the  parties  can  be  made  appa- 
rent. The  firm  of  Coleman  &  Stetson  was  liable  as  princi- 
pals for  the  payment  of  these  drafts.  This  liability  Stetson 
had  assumed  as  to  Coleman.  Stetson  had  failed,  and  was  then 
unable  to  pay  the  drafts.    There  was  then  a  suit  pending 
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thereon,  which  would  80on  terminate  in  a  judgment  and  exe- 
cution, which  would  be  disastrous  to  Stetson,  as  he  was  keep- 
ing the  Astor  House.  The  object  of  the  agreement  appears  to 
have  been  to  avoid  this  result  by  the  defendant's  either  paying 
or  securing  the  drafts,  and,  in  case  of  the  latter,  procuring  an 
extension  of  the  time  of  payment,  the  length  of  which  only 
appears  from  the  time  specified  for  which  the  bonds  given  by 
the  defendant  were  to  run,  and  in  either  event  the  primary 
liability  of  Stetson  for  the  payment  of  the  drafts  was  to  be 
preserved.  The  latter  object  was  secured  by  th^  provision 
for  the  indemnity  of  the  defendant  by  Stetson.  Of  the  pro- 
visions of  this  agreement  the  plaintiff  was  fully  apprised.  He 
was  not  liable  upon  the  drafts.  The  finding  of  the  referee 
does,  not  show  whether  the  promise  of  the  plaintiff  to  indorse 
the  notes  of  Stetson,  for  the  purpose  of  settling  the  suit 
brought  by  Chamberlain  upon  the  drafts,  was  made  before  or 
after  this  agreement  between  Stetson  and  the  defendant,  but 
the  evidence  shows  clearly  that  it  was  before.  Thus  it  will  be 
seen  that  the  effect  of  the  agreement  was  to  impose  upon  the 
defendant  an  obligation  as  to  Stetson  to  either  pay  the  drafts 
in  the  first  instance  or  to  procure  an  extension  of  the  time  of 
payment  by  giving  security  to  Chamberlain  for  future  pay- 
ment, relying  upon  the  agreement  of  Stetson  to  indemnify 
him,  and  thus  prevent  the  recovery  of  a  judgment,  etc.,  by 
Chamberlain.  "Whether  the  defendant  would  be  able  to  or 
would  effect  this,  might  have  been  somewhat  uncertain. 
When  he  paid  the  drafts  in  hand  and  his  note,  to  Chamberlain, 
he  was  performing  this  agreement  with  Stetson.  The  referee 
finds  that  he  did  so  in  reliance  upon  the  promise  of  the  plain- 
tiff to  procure  and  indorse  the  notes  of  Stetson  for  the  pur- 
pose of  settling  the  suit  and  getting  up  the  drafts.  But  how 
he  could  have  relied  upon  this  promise  made  before  the  mak- 
ing of  the  agreement,  after  he  had  thereby  assumed  the  obli- 
gation to  prevent  the  recovery  of  a  judgment  in  the  suit,  it  is 
a  little  difficult  to  perceive,  as  is  also  how  the  performance  of 
this  agreement  with  Stetson  should  give  him  a  right  to  enforce 
the  promise  of  the  plaintiff  to  procure  and  indorse  the  notes. 
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The  learned  referee  in  his  opinion  sajB  that  a  large  discretion 
in  settling  the  soit  was  giv^si  to  the  defendant,  but  this  was 
in  the  mode  of  performing  the  agreement  with  Stetson,  and 
to  this  plaintiff  was  not  a  party.  He  did  not  make  the 
defendant  his  agent  with  any  discretionary  power.  AH  he 
did,  upon  being  told  by  the  defendant  that  Chamberlain  wonld 
take  the  notes  of  Stetson  indorsed  by  him  in  settlement  of 
the  snit,  was  to  pvomise  that  he  wonld  give  such  notes  for 
that  purpose.  This  did  not  constitute  the  defendant  the  agent 
of  the  plaintiff.  When  on  the  second  of  April  the  plaintiff 
indorsed  the  notes  and  delivered  them  to  the  defendant,  it 
was  for  the  purpose,  or  at  least  one  of  the  purposes,  was  to 
settle  the  suit  of  Ohamberlain,  and  thus  prevent  the  speedy 
recovery  of  a  judgment  in  that  suit.  This  had  already  been 
accomplished.  Of  this  the  plaintiff  was  ignorant.  In  this 
change  of  condition,  it  was  for  the  plaintiff  to  determine 
whether  he  would  become  surety  to*the  defendant  for  Stet- 
son's debt.  He  had  never  promised  this,  and  by  doing  this 
no  suit  would  be  settled,  for  there  was  none  pending.  It  is 
insisted  by  the  counsel  for  the  defendant  that  he,  having  paid 
the  draifU  as  surely  for  the  principal  debtors,  was  subrogated 
to  rights  of  the  holder,  and  therefore  entitled  to  continue  the 
action.  However  that  might  hare  been  in  the  absence  of  any 
agreement  with  Stetson,  that  would  have  prechided  him  from 
so  doing.  Making  the  payment  was  one  of  the  alternate 
things  he  had  thereby  undertaken  tO'  do,  and  his  remedy  for 
making  it  was  on  action  upon  the  agreemetsl.  It  is  also 
inristed  that  the  notes  were  used  so  as  to  accomplish  the  entiie 
abject  of  the  plaintiff  in  givii^  them,  and  that  they  wera 
therefore  valid  in  the  defendant's  hands,  although  such  object 
was  accomplished  in  a  mode  Bomewhat  different  from  that 
intended  by  the  plaintiff.  The  legal  oonclnsion  is  correct, 
but  the  fact  assumed,  upon  which  it  is  based,  is  not  so.  One 
object  of  the  plaintiff  was  to  settle  and  stop  the  further  pro- 
secution of  the  suit  upon  the  drafts.  The'  notes  were  not 
used  for,  nor  did  they  accomplish  any  such  purpose.  That 
had  been  effected  before  they  were  given.    The  defendant 
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claimed  to  use  them  as  aecnrity  £c»r  a  payment  made  in  per- 
formance of  his  agreement  with  Stetson*  The  plaintiff  never 
agreed  to  become  surety  for  Stetson  upon  that  agreement*. 

It  is  also  insisted  that  the  plaintiff  sustained  no  damage  by 
the  course  taken  by  the  defendant,  as  he  would  hare  been 
equally  liable  upon  the  notes  had  they  been  delivered  by  the 
defendant  to  Chamberlain  upon  a  settlement  of  the  suit.  The 
answer  to  this  is  that  had  he  known  that  the  suit  had  been 
settled  by  the  defendant  in  pursuance  of  his  agreement  with 
Stetson,  he  would  not  have  indorsed  the  notes  and  would  not 
become  liable  at  all.  It  was  for  him  to  determine  whether 
he  would  become  the  surety  of  Stetson  upon  his  promise  to 
indemnify  the  defendant  for  paying  the  drafts.  It  is  enough 
that  it  does  not  appear  that  he  intended  or  agreed  to  do  this.  My 
conclusion  is  that  the  purpose  for  which  the  plaintiff  indorsed 
and  delivered  the  notes  to  the  defendant^  never  having  been 
accomplished  by  them,  the  defendant  acquired  no  title  to 
them.  That  he  had  no  right  to  use  them  as  secnrrty  for  what 
he  had  before  paid  to  Chamberlain  on  account  of  Stetson,  and 
therefore  the  defendant  was  liable  for  a  conversion  by  trana- 
ferring  them  to  a  bona  fide  purchaser,  thus  making  the  plain- 
tiff liable  for  their  payment. 

The  finding  of  the  referee,  that  the  defendant  did  not  by 
withholding  information  from  the  plaintiff  -  that  he  had 
abready  settled  iiie  suit  with  Chamberlain  intend  to  perpe- 
trate any  fraud  upon  him,  is  not  materiel.  Had  this  informa- 
tion been  given,  and  the  plaintiff  had  then  indorsed  and 
delivered  the  notes  for  the  purpose  of  becoming  surety  for 
Stetson  to  him  for  the  payment  he  had  made,  he  would 
have  been  bound  by  the  indorsement* 

It  is  also  claimed  that  the  plaintiff  ratified  the  acts  of  the 
defendant  by  his  subsequent  receipt  of  the  drafts  as  paid.  But 
this  receipt  by  him  was  as  agent  for  Stetson,  and  for  the  pur- 
pose of  delivering  the  same  to  him.  This  was  no  ratification. 
Evidence  was  given  tending  to  show  that  the  plaintiff  assented 
to  the  transfer  of  the  notes  by  the  defendant,  and  some  evidence 
in  answer  thereto  that  such  assent  was  procured  fraudulently. 

SicKKLfl — Vol.  V.  68 
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As  the  referee  made  no  finding  npon  this  evidence,  I  shall 
not  determine  as  to  the  effect  that  should  have  been  given 
to  it. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

All  agree. 

Judgment  reversed. 
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Edwin  Hoyt  et  al.,  Appellants,  v.  Petkk  R.  Bonwett  et  aL, 

Executors,  etc.,  Bespondents. 

The  short  statute  of  Ihnitations  (2  R.  S.,  89,  §  88),  by  which  one  having  a 
claim  against  the  estate  of  a  deceased  person  may  be  barred  of  his 
action  and  his  claim  forfeited,  is  penal  in  its  character,  and  is  to  be 
strictly  construed.  To  entitle  an  executor  or  administrator  to  the  bene- 
fit thereof,  the  statute  must  in  all  essentials  be  complied  with.  His  act 
in  disputing  or  rejecting  the  claim  must  be  decided  unequivocal  and 
absolute.  Whatever  may  be  the  language  or  declaration,  if  in  the  same 
notice  or  declaration,  or  at  the  same  time,  he  does  or  says  anything  from 
which  the  claimant  may  reasonably  infer  that  the  determination  to  dis- 
pute or  reject  \b  not  final,  the  claim  is  not "  disputed  or  rejected  "  within 
the  meaning  of  the  statute. 

Plaintiffs  presented  to  defendants,  as  executors  of  W.,  certain  claims 
against  the  latter's  estate.  The  latter  caused  to  be  served  upon  the 
former  a  written  notice,  stating  in  substance  that  as  at  present  advised 
they  declined  to  pay  the  claims,  and  stating  that  as  they  had  no  other 
means  of  Lnf  ormation  they  would  be  greatly  obliged  if  appellants  would 
furnish  them  with  a  bill  of  particulars.  The  claims  so  presented  were 
claims  against  two  firms,  in  which  defendants*  testator  had  been  a  part- 
ner. At  the  time  of  the  presentation  no  steps  had  been  taken  to  collect 
these  claims  of  the  surviving  partners  or  out  of  the  partnership  proper^. 
No  action  was  commenced  by  plaintiffs  within  six  months  after  the 
service  of  notice,  nor  did  they  make  any  offer  to  refer.  In  the  account 
presented  by  defendants,  upon  their  final  accounting,  plaintiffs*  clidms 
were  omitted.  They  appeared  and  objected  to  the  account  upon 
that  ground.  The  surrogate  overruled  the  objections,  passed  the 
accounts,  and  decreed  distribution  without  reference  to  plaintifiTs 
claims.  Beld^  error;  that  defendants  had  not  disputed  or  rejected 
the  claims  so  as  to  put  the  statute  in  operation,  and  the  action  was 
not  barred;  also,  hdd,  that  there  was  no  absolute  or  certain  debt 
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due  either  at  law  or  in  equity  from  the  estate  of  the  decedent  to  plain- 
tiflb  at  the  time  they  exhibited  their  claims ;  that  such  claims  did  not 
constitute  debts  against  the  estate  until  the  liability  had  become  fixed 
by  an  inability  to  collect  the  same  against  the  surviving  partners,  and 
that  even  if  the  claims  had  been  rejected  or  disputed  by  the  notice 
served,  the  statute  did  not  then  begin  to  run,  and  that  the  surrogate, 
instead  of  making  a  final  distribution  of  the  estate,  to  the  exclusion  of 
plaintiffs,  should  have  made  a  reasonable  provision  for  their  claims  by 
directing  a  sum  sufficient  to  satisfy  the  claims,  to  be  retained  to  be 
applied  to  the  payment  thereof  when  due. 

(Axgued  December  13, 1872;  decided  December  17, 1872.) 

Appeal  from  judgment  of  the  Oeneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
decree  of  the  surrogate  of  the  county  of  New  York,  settling 
the  accounts  of  respondents  as  executors.  ^  (Beported  below, 
58  Barb.,  629.) 

•  Augustus  "Whitlock,  of  the  city  of  New  York,  died  prior  to 
September  20th,  1866,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate,  and  on  the  last  men- 
tioned day  letters  testamentary  were  issued  by  the  surrogate 
of  New  York  to  respondents,  Daniel  B.  Whitlock,  Robert  0. 
Gwyer  and  Peter  K.  Bennett,  the  executors  therein  named. 
The  testator  was  at  the  time  of  his  death  a  copartner  in  the 
firm  of  Whitall,  Le  Fevre  &  Co.,  of  Waterbury,  Connecticut. 
He  was  also  a  copartner  in  a  manufacturing  corporation  called 
Glenville  Mills,  GlenviUe,  Connecticut.  Hoyt,  Spragues  & 
Co.,  the  appellants  herein,  who  are  conmiission  merchants  in 
the  city  of  New  York,  had  an  account  as  factors  and  commis- 
sion merchants  with  Whitall,  Le  Fevre  &  Co.,  for  moneys 
advanced  on  woolens  consigned  to  them  by  the  testator's  firm 
of  Whitall,  Le  Fevre  &  Co.,  and  on  July  1,  1867,  claimed  a 
balance  of  account  thereon  of  $507,501.65,  against  which  they 
held  cloth  goods  unsold  amounting  to  about  270,000  yards  in 
quantity,  the  proceeds  of  sale  of  which  were  applicable  to  the 
said  balance  of  account.  They  had  also  an  account  for  moneys 
advanced  to  the  Glenville  Mills,  amounting,  July  1st,  1867,  to 
$5,115.21. 
On  April  4th,  1867,  said  surrogate  of  New  York  made  an 
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order  directing  the  execntora  to  give  notice  to  creditors  to 
present  their  claims,  etc.  Notice  was  published  pursuant  to 
said  order  requiring  creditors  to  present  their  claims  on  or 
before  October  11th,  1867. 

On  tho  8th  October  appellants  served  notices  of  their  di»iBS 
against  the  estate  under  the  aforesaid  accounts.  On  Novem- 
ber 9,  1867,  the  executors  served  on  appellants  a  notice^  of 
which  the  following  is  a  copy : 

"  To  HoYT,  Spkaouks  &  Oo. :  Gents. — ^Tou  are  requested 
to  take  notice  that  the  executors,  etc.,  of  Augustus  Whitlock, 
as  at  present  advised,  decline  to  pay  your  claims  against  the 
estate  of  Augustus  Whitlock  for  $5,115.21 ,  and  for  $507,601.65, 
presented  to  the  attorneys  for  said  executors,  and  filed  with 
tiiem  on  the  8th  day  of  October,  1867.  Having  no  other 
means  of  procuring  information  concerning  the  details  of  said 
claims,  they  will  be  greatly  obliged  if  you  will  furnish  them  a 
bill  of  particulars  containing  the  items  of  your  accounts,  the 
dates  when  contracted,  and  a  list  of  the  notes  or  other  vouchers 
which  you  hold  for  the  same. 

"  New  York,  Noverriber  9th,  1867. 

"  P.  R.  BONNETT, 
•  "ROBEET  0.  GWYEE, 
«  D.  B.  WHITLOCK, 

"  Executors!^ 

On  June  11, 1869,  the  executors  presented  to  the  surrogate 
a  petition  for  a  final  settlement  of  their  accounts  as  executors. 
In  the  petition  Hoyt,  Spragues  6o  Co.  are  named  among  the 
persons  interested  in  the  estate  as  ^'  creditors,  legatees,  next 
of  kin  or  otherwise." 

The  petition  prayed  for  such  order  as  should  sufSciently 
indemnify  and  protect  the  executors,  etc.  Appellants  were 
iluly  cited,  as  persons  interested,  to  appear  on  the  final  account- 
ing on  July  19th,  1869.  They  appeared  pursuant  to  the  cita- 
tion, and  it  then  appearing  that  the  executors  had  omitted 
their  claim  in  the  account,  they  duly  objected  to  the  account 
on  the  ground  of  such  omission. 
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It  wae  claimed  beibre  the  surrogate,  on  the  part  of  appel- 
lantB)  first,  that  they  were  creditors  of  the  estate,  having  a 
daim  not  yet  liquidated  and  aacertained  as  to  amount,  bnt 
which  would  become  liquidated  and -due. after  the  consigned 
goods  in  tiieir  hands  were  sold ;  second,  that  the  claim  had 
neyer  been  so  disputed  or  rejected  as  to  he  barred  by  statute 
for  non-commencement  of  suit  withinsix  months  after  notice ; 
and  third,  that  no  sufScient  notice  had  ever  been  given  by  the 
executors  to  .set  the  statute  in  motion. 

The  executors  claimed  that  they  w&te  entitled  to  a  decree 
for  final  accounting  and  distribution,  without  inference  to  the 
claim  of  Hoyt,  Spragues  &-O0.,  on  the  ground  that  the  claim 
was  barred  by  the  statute  as  a  rejected  claim,  on  which  no 
such  suit  had  been  commenced  within  six  mouths  after  its 
rejection. 

The  surrogate  overruled  the  objections,  and  proceeded  to 
pass  the  executors'  accounts  and  to  decree  distribution,  with- 
out reference  to  the  claim  of  appellants. 

Wm.  Allen  Su&er  for  the  appellants.  Appellants'  claim 
was  not  barred  by  the  provisions  of  the  Eevised  Statutes 
(§  38,  art.  2,  chap.  6,  part  2),  as  no  part  of  the  debt  was  due 
at  the  time  of  the  supposed  rejection  df  it.  (3  B.  6.,  86,  § 
35,)  The  omission  to  presi^it  vouchers  with  their  daim  does 
not  impair  plaintiffs'  rights.  (1  E.  8.,  86,  §  35.)  The  short 
statute  of  limitations  did  not  apply,  as  no  suficient  notice  to 
present  claims  had  been  given  in  pursuance  of  the  surrogate's 
order  of  publication*  (2  K.  S.,  88,  §  34;  Murray  v.  Smithy 
9  Bosw.,  689;  WMimeyre  v.  FooUy  1  Den.,  169;  ArgM  v. 
amAih,  3  id.,  435 ;  People  v.  C(ma,  18  Wend.,  598 ;  Ely  v. 
GdmJy,  19  U.  T.,  496 ;  Becuih  v.  Nixm^  9  id.,  36 ;  Tuoker  rv. 
Tuek&r^  4  Keyes,  136 ;  Dudley  v.  MayhsvoyZ  N.  Y.y9yOar(ne 
v.  SheldoThj  8  Barb.,  232;  Mdd  y.  Ohc^mumy  2, Barb.  Gh., 
414;  Baa^MlouY.Wrighiy  4  Bradf.,  164;  EUiot  v.  OronJ^^ 
Admin$,y  13  Wend.,  35 ;  Reynolds  v.  OoHins^  3  Hill,  36:; 
JTiU.  Bank  qf  FishkiU  v.  Speight,  47  N.  T,,  668 ;  Calahan 
V.  McClv/rey  47  Barb.,  206.;  Broderick  v.  ;5M^A,  3  il^ms.,  26«) 
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The  executors  having  failed  to  dispute  or  reject  so  as 
to  extinguish  and  bar  the  claim,  under  the  statute,  it  was 
error  to  adjudge  it  barred.  {Mages  v.  Vedder^  6  Barb., 
362 ;  Wikm  v.  Baptist  Ed.  Society ^  10  id.,  308 ;  i?t«o- 
way  V.  Bank  of  Washington^  24  id.,  60;  Curtis  v.  StiU- 
weUy  32  id.,  853 ;  Andrews  v.  Wallegey  17  How.,  263 ;  Tucker 
V.  Tucker^  4  Keyes,  136.) 

G.  A.  Peabody  and  A.  Wright^  Jr.^  for  the  respondents. 
The  notice  to  creditors  was  sufScient.  (3  B.  6.,  5th  ed.,  175, 
§  39.)  The  notice  served  by  the  executors  on  appellants  was 
a  full  and  complete  rejection  of  their  claims  within  the  spirit 
and  intent  of  the  statute.  (3  R.  S.,  5th  ed.,  §§  40,  43,  176.) 
The  claims  were  barred  by  the  statute.  {CUbson  v.  Stanton^ 
9  N.  T.,  476 ;  Barsaiou  v.  Wright^  4  Bradf.,  164.) 

Allen,  J.  To  entitle  an  executor  or  administrator  to  the 
benefit  of  the  short  statute  of  limitations,  by  which  one  having 
a  claim  against  the  estate  of  a  deceased  person  may  be  barred 
of  his  action  and  forfeit  his  claim,  the  representative  of  the 
estate  must,  in  all  essentials,  comply  with  the  statute  creating 
the  bar.  Neither  the  statute  nor  the^  acts  of  executors  or 
administrators  under  it  are  to  receive  a  liberal  interpretation 
or  to  be  extended  by  implication  beyond  their  natural  and  ordi- 
nary import.  With  a  single  exception,  courts  and  judges  have 
regarded  the  act  as  penal  in  its  character,  and  to  be  strictly 
construed.  By  the  statute  an  executor  or  administrator  at 
any  time,  at  least  six  months  after  the  granting  of  letters 
testamentary,  or  of  administration,  by  notice  published  as 
prescribed  by  law,  and  as  the  surrogate  may  order,  may  require 
all  persons  having  claims  against  the  estate  to  exhibit  the 
same,  with  the  vouchers,  at  or  before  a  day  to  be  specified  in 
the  notice,  at  least  six  months  from  the  day  of  the  first  publi- 
cation. (2  E.  S.,  88,  §  34.)  Such  notice  was  published  by 
the  executors  in  this  case,  and  the  present  appellants  exhibited 
their  claim  within  the  time  limited  by  the  notice.  A  subse- 
quent sebtion  of  the  statute  (§  38)  provides  that  if  a  claim  be 
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exhibited  to  the  executor  or  administrator^  and  ^^  be  dispnted 
or  rejected  by  him/'  and  the  same  shall  not  have  been  refer- 
redy  the  claimant  shall,  within  six  months  after  such  ^^  dispute 
or  rejection,"  if  the  debt  or  any  part  thereof  be  then  due,  or 
within  six  months  after  some  part  thereof  shall  have  become 
due,  commence  a  suit  for  the  recovery  thereof,  or  ^  be  for- 
ever barred  from  maintaining  an  action  thereon."  Justice  to 
the  claimant,  as  well  as  the  rea6onat)le  interpretation  of  the 
statute,  requires  that  the  act  of  the  executor  or  administrator, 
in  disputing  or  rejecting  the  claim  which  is  to  put  the  claim- 
ant to  an  action  within  the  brief  period  prescribed,  upon  pain 
of  forfeiting  his  claim,  should  not  be  ambiguous  or  equivocal, 
capable  of  two  interpretations,  but  decided,  unequivocal  and 
absolute ;  such  an  act  or  declaration  as  will  admit  of  no  reason- 
able doubt  that  the  claim  is  definitively  disputed  or  rejected, 
so  that  the  claimant  vnll  be  without  excuse  for  not  resorting 
to  his  action  within  the  time  required  to  save  his  claim.  To 
construe  and  apply  the  statute  in  a  manner  more  liberal  to 
the  representatives  of  estates  would  make  it  a  trap  and  a 
snare  to  claimants.  They  miirht  be  misled,  and  induced  to 
remain  paaBive  until  they  had  lo«t  the  right  of  action  by  » 
notice  or  a  declaration  so  carefully  drawn  or  made  as  to  lull 
them  to  rest ;  while  it  might  be  claimed  that  an  intention  to 
dispute  or  reject  the  claim  was  clearly  inferable  from  the  lan- 
guage used.  The  rule  is  as  fiftirly  deducible  from  the  authori- 
ties and  the  statute,  upon  a  reasonable  interpretation,  that 
whatever  may  be  the  language  or  declaration  of  the  executor 
or  administrator  to  the  claimant,  if  in  the  same  notice  or 
declaration,  or  at  the  same  time,  he  does  or  says  anything 
from  which  the  claimant  may  reasonably  infer  that  the  deter- 
mination to  dispute  or  reject  the  claim  is  not  final,  but  that 
it  will  be  further  examined  or  considered,  either  upon  the 
vouchers  already  exhibited  or  such  as  may  be  thereafter  pre- 
sented, the  claim  is  not  ^^  disputed  or  rejected,"  within  the 
statute.  {Kidd  v.  Cha^prawa^  2  Barb.  Ch.  K.,  414;  Bey* 
ndds  V.  Collins,  3  Hill,  36 ;  EUiot  v.  CronTis  Adminis^ratarSy 
13  W.  R.,  36 ;  Barsalau  v.  Wright,  4  Bradf.  K.,  164.)    The 
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notioe  of  the  exeoutors  to  the  preeeat  appellantB  does  not 
advise  liie  httter  that  the  claiios  vrare  either  disputed  or 
rejeoted.  It>merely  advises  them  that,  as  at  present  advised, 
thej  declined  to  pay  them.  The  groand  of  such  declension 
is  not  stated,  and  the  term  employed  is  not  eqniTalent  to  a 
refusal  to  pay ;  whioh  the  chancellor,  in  £idd  v.  Chapman 
{siipra\  said,  ^^  if  npon  any  other  ground  than  that  the  debt, 
or  some  part'of  it,  is  not  legally  or  equitably  due,  is  not  a 
.disputing  or  rejection  of  the  debt  within  the  statute."  From 
the  nature  of  the  daints,  theremay  have  been  good  reasons  for 
declining  to  pay  tiiem,  irreopeotive  of  their  justioe.  Another 
paragraph  in  the  same  notioe  conveys  the  idea  very  distincfly 
that  they  decline  to  pay  the  claims  at  that  time,  not  because 
iJiey  were  deemed  unjust,  or  not  legal  or  equitable  charges 
against  the  estatoi  and  not  to  be  paid  at  anytime,  but  for  some 
other  reason.  The  executors  say  that,  as  they  have  no  othor 
means  df  information  concerning  the  details  of  the  claims,  they 
will  be  obliged  if  the  ckimantewiU  furnish  them  a  bill  of  par- 
ticulars, containing  the  items  of  their  accounts,  the  dates  when 
oontracted,  and  a  list  of  the  notes  with  vouchers  held  for  the 
same.  This  request  is  inconsistent  and  unreooncil&ble  with 
the  pretence  Ihat  the  claim  was  by  the  same  notice  rejected 
or  disputed,  and  the  claimants  put  to  their  action.  To  fur- 
nish vouchers  and  particulars  of  claims  that  were  definitively 
rejected  or  disputed,  and  which  the  executons  did  not  propose 
to  examine  or  re-examine,  would  have  been  a  work  of  super- 
erogation which  the  executors  could  not  have  reasonaUy 
asked,  and  such  as  sensible  business  men  would  not  have 
asked.  The  executors  did  not  reject  or  dispute  the  daim  so 
as  to  put  the  statute  in  operation,  and  bar  the  daims  upon  a 
failure  to  bring  an  action  within  the  time  prescribed 'by  it. 

Another  insuperable  objectidn  to  the  bar  set  up  by  the 
respondents,  and  sustained  by  the  surrogate,  arises  out  (^  the 
character  of  the  ckdms.  The  estate- of  the  decedent  was  not 
primarily  chargeable  with  them.  The  surviving  members 
•of  the  copartnership  and  the  assets  of  the  respective  firms 
were  previously  liable  for  tiiem  with  the  other  firm  debts,  and 
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the  estate  of  the  deceased  partner  could  not  be  resorted  to  or 
charged  nntil  the  remedies  against  the  survivors  and  the 
partnership  property  had  been  exhausted,  or  it  should  appear 
that  an  effort  to  collect  the  debt  from  either  would  be  fruit- 
less. 

It  is  well  settled  in  this  State  that  a  creditor  of  a  firm  can- 
not proceed  against  the  estate  of  a  deceased  partner  without 
showing  either  that  the  surviving  partners  have  been  pro- 
ceeded against  to  execution  at  law,  or  that  they  are  insolvent. 
{Lofvorence  v.  Orphom  Sause^  2  Denio,  677,  aflBrming  the 
decree  of  the  chancellor  in  the  same  case,  11  Paige,  80.)  The 
doctrine  has  been  reaffirmed  by  this  court  since  the  enactment 
of  the  Oode ;  and  the  personal  representatives  of  a  deceased 
partner*  cannot  be  joined  as  a  party  defendant  with  the  sur- 
viving partner  in  an  action  for  a  partnership  debt  when  the 
complaint  does  not  show  the  plaintiff's  inability  to  procure 
satisfaction  from  the  survivor.  (  Voorhia  v.  ChUds^  JSkecutoTy 
irN.  Y.,  864.) 

There  was  no  absolute  or  certain  debt  due,  either  at  law 
or  in  equity,  from  the  estate  of  the  decedent,  to  the  pres- 
ent appellants  at  the  tiipe  they  exhibited  the  claims.  The 
liability  WM  contingent;  and  while  it  was  proper  to  present 
the  claims,  the  statement  as  made,  the  truth  of  which  is 
not  controverted,  fully  disclosed  the  nature  and  character 
of  the  debts,  and  the  conditions  and  extent  of  the  liability  of 
the  estate.  The  claims  were  not,  and,  so  far  as  appears,  are 
not  now  an  absolute  charge  upon  the  estate  of  Mr.  Whitloek ; 
but  the  contingent  liability  continues,  and  cannot  be  disre- 
garded or  rejected  by  the  executors.  They  do  not  constitute 
debts  against  the  estate  until  the  liability  has  become  fixed 
and  certain  by  an  inability  to  collect  the  same  from  the  sur- 
viving partners.  Even  if  it  should  be  conceded  that  the 
claims  were  rejected  or  disputed  by  the  notice  from  the 
executors  of  November  9, 1867,  the  time  for  commencing  the 
actions  has  not  commenced  running,  for  the  reason  that,  so 
far  as  the  case  shows,  the  debts  h^ve  not  become  due  as 
against  the  estate ;  but  the  claims  still  exist  as  contingent, 
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with  the  possibility  of  becoming  absolute  charges  upon  or 
debts  against  the  estate  for  the  whole  or  some  part  thereof. 
The  surrogate  should  not  have  made  a  final  distdbuidon  of 
the  estate  to  the  exclusion  of  the  appellants.  If,  after  making 
reasonable  provision  for  their  claims,  there  was  a  surplus 
capable  of  distribution,  that  surplus  might  hare  been  appor- 
tioned and  paid  to  those  entitled.  The  statute  (2  B.  8.,  96, 
§  74)  directs  the  surrogate,  if  it  shall  appear  that  any  claim 
exists  against  the  estate  of  the  deceased  which  is  not  due,  to 
allow  a  sum  sufficient  to  satisfy  such  charge,  or  the  proportion 
to  which  it  may  bo  entitled,  to  be  retained  to  be  applied  to 
the  payment  of  the  same  when  due,  or  when  recovered,  or  of 
being  distributed  according  to  law»  These  claims  are  witbiii 
the  letter  as  well  as  the  spirit  of  the  statute.  The  decree  of 
the  surrogate,  as  well  as  the  judgment  of  the  Supreme  Oourt, 
appear  to  have  proceeded  upon  the  theory  that  the  claims  of 
the  appellants  have  been  disputed  or  rejected  by  the  ezeco- 
tors,  and  so  brought  within  the  operation  and  effect  of  the 
short  statute  of  limitations ;  and  neither  tribunal  appears  to 
have  considered  the  fact  that  the  debts  were  not  due  so  as  to 
require  the  commencement  of  an  action  within  six  momths 
from  the  rejection. 

The  courts  were  in  error  in  holding  that  the  claims  trere 
rejected  or  disputed,  and  the  judgment  of  the  Supreme  Court 
and  decree  of  the  surrogate  must  be  reversed,  as  well  for  that 
reason  as  for  the  reason  that  the  debts  were  not  due  as 
against  the  estate  at  the  time  of  the  hearing  before  the 
surrogate,  and  the  statute  had  not  run  against  them. 

The  proceedings  must  be  remitted  to  the  surrogate^  to  be 
proceeded  with  pursuant  to  law. 

All  concur. 

Judgment  accordingly. 
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Mabt  Amr  Gbaham,  Eespondent,  v.  Jambs  Linden, 

impleaded,  etc.,  Appellant. 

An  order  defying  a  motion  for  a  reargoment,  .which  motion  is  based  upon 
the  ground  that  a  Justice  who  heard  and  decided  the  case  below  sat  as  a 
member  of  the  court  upon  the  hearing  of  appeal  from  the  judgment,  is 
appealable  to  this  court. 

Where  the  iBCord  shows  that  other  Justices  heard  and  decided  the  case  at 
General  Term,  this  is  not  contradicted  by  proof  that  the  Justice  before 
whom  the  case  was  tried,  as  presiding  Justice  of  the  General  Term, 
caUed  the  case  when  reached  upon  the  calendar,  and  made  some  inqui- 
ries of  counsel  as  to  the  papers. 

The  lien  of  a  mortgage  cannot  be  discharged  in  whole  or  in  part  by  a  ten- 
der of  less  than  the  whole  amount  due  thereon.  This  rule  is  not  affected 
by  the  fiict  that  only  a  portion  of  the  amount  due  belongs  to  the  holder, 
and  the  balance  to  some  other  person  for  whom  he  holds  the  mortgage 
in  trust. 

O.,  the  husband  of  plaintiff,  in  his  lifetime  executed  a  mortgage  upon  two 
lots  of  land,  in  which  plaintiff  Joined.  Siibsequeat  to  his  death,  plain- 
tiff, as  his  administratrix,  executed  another  mortgage  thereon,  pursuant 
to  a  decree  of  the  surrogate,  made  upon  the  ground  that  the  personal 
property  was  insufficient  to  pay  the  debts.  Defendant,  L.,  as  grantee 
of  the  heir  of  G.,  had  notice  of  the  application  to  the  surrogate,  and 
appeared  thereon.  Plaintiff's  dower  in  the  two  lots  was  admeasured  to 
her  in  one  of  them.  L.  sold  the  lots  to  B.,  subject  to  the  mortgages  and 
the  dower  as  admeasured,  and  D.,  sold  the  lot,  no  part  of  which  was 
assigned  for  dower,  to  8.,  who  assumed  the  mortgages  and  agreed  to  pay 
them.  Pl^ntiff  subsequently  became  owner  of  both  mortgages.  In  an 
action  to  foreclose  them,— -JSMtf,  Ist.  That  defendant,  L.,  was  concluded 
by  the  decree  of  the  surrogate  as  to  amount  of  assets  in  plaintiff's  hands 
as  administratrix  and  the  amount  of  defici^icy,  and  tiiat  an  offer  to  prove 
that  plaintiff's  resources  for  purchasing  the  mortgages  came  from  moneys 
belonging  to  the  estate  was  properly  oyerruled.  2d.  That  plaintiff  was 
liable  to  contribute  toward  the  payment  of  the  first  mortgi^  to  tiie 
extent  of  the  interest  upon  one-third  of  the  principal  during  her  life  ; 
that  8.,  was  liable  for  the  payment  of  the  entire  amount,  and  that 
defendant,  L.,  was  entitled  to  receive  what  the  plaintiff  was  liable  to 
pay. 

(Argued  December  18, 1872 ;  decided  December  24, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  depaiiment,  affirming  a  judgment 
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in  favor  of  plaintiff,  entered  upon  the  decision  of  the  oonrt 
at  Special  Term. 

This  action  was  brought  to  foreclose  two  mortgages,  cover- 
ing two  lots  of  land  situate  in  the  city  of  New  York,  one  of 
which  was  made  by  William  Graham,  the  husband  of  plains 
tiff,  in  his  lifetime,  and  the  second  by  the  plaintiff  as  adminis- 
tratrix of  the  estate  of  her  hnsband,  pursuant  to  a  decree  of 
the  surrogate  of  the  county  of  New  York,  entered  agreeably 
to  provisions  of  title  4,  chap.  6,  of  part  1,  of  the  Revised  Sta- 
tutes, the  personal  estate  being  insufficient,  as  alleged,  to  pay 
the  debts  of  the  deceased.  Both  mortgages,  by  several  mesne 
assignments,  became  vested  in  the  plaintiff.  Before  saeh 
assignments  the  plaintiff's  dower  in  the  premises  was  admeas- 
ured to  her  by  decree  of  the  Superior  Court  in  the  most 
northerly  of  the  two  lots  covered  by  the  mortgages. . 

Linden,  who  at  the  time  of  the  granting  the  decree  by  tib/B 
surrogate,  and  at  the  time  of  the  admeasurement,  was  the 
assignee  of  the  heir  of  Graham,  had  notice  of  the  application 
to  the  surrogate  and  appeared  thereon.  He  subsequently  sold 
the  lots  to  one  Dunnigan,  subject  to  the  mortgages  and  to  the 
dower  as  admeasured.  Dunnigan  sold  the  southerly  lot  to 
Jacob  Schloss,  who  assumed  the  mortgages  and  agreed  to  pay 
them,  and  afterward  sold  the  other  lot  to  Linden,  subject  to 
the  dower  admeasured.  Schloss  tendered  to  pluntiff  befoi^ 
the  commencement  of  the  action  the  amount  of  the  mortgage, 
less  what  he  claimed  was  the  portion  she  was  liable  to  con- 
tribute toward  its  payment.  The  court  held  that  plaintiff,  as 
tenant  in  dower,  was  liable  to  contribute  to  the  payment  of 
any  portion  of  the  mortgage  first  mentioned,  which  it  became 
necessary  to  satisfy,  out  of  the  proceeds  of  a  sale  of  the  lot,  in 
which  dower  was  assigned ;  but  was  not  bound  to  contribute 
if  the  mortgage  was  satisfied  out  of  the  other  lot.  The  lot 
sold  to  Schloss  was  directed  to  be  first  sold,  and  if  a  defieieney 
arose  then  the  balance  to  be  sold,  subject  to  plaintiff's  estate 
in  dower,  and  the  moneys  applied  toward  the  deficiency, 
deducting  a  sum  equal  to  the  value  of  an  annuity  for  the 
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residae  of  plaintiff's  life  upon  one-third  of  said  mortgage  and 
interest.    Judgment  was  entered  accordingly. 

S.  Brewster  for  the  appellant.  Plaintiff's  dower  being 
sabject  to  the  first  mortgage  for  $1,000^  she  was  bound  to 
contribute  her  fair  proportion  to  its  payment  (Lwibert  on 
Dower^  45,  46,  and  cases  cited ;  L$(Poenworih  v.  ConJy^  48 
Barb.,  570;  TUua  v.  Neihon^  6  John.  Oh.,  452;  Swaine  y. 
Peria^  5  id.^  482;  £k>ert(m  v.  Amtm^  id.,  497;  Collins  v. 
Torry^  7  John.,  278;  Ri^Meli  y.  Avstmy  1  Paige,  195; 
Coetiee  y.  Cheever^  1  Oow.,  46L)  The  tender  discharged  the 
lien.  {Harttey  y •  Latham^  1  Keyes^  222 ;  Kortright  y.  Cady^ 
21  N.  T.,  848.) 

Henry  Marriaon  for  the  respondent.  The  decree  of 
admeasurement  of  dower  was  binding  on  plaintiff.  Linden, 
and  his  grantees.  (2  B.  S.,  Edm.  ed.,  613,  §  17;  Ora- 
haw,  y.  Ihmigany  2  Bosw.,  517;  Lawreru^  y.  Brcvm^  5 
N.  T.,  896 ;  J?orrt  y.  Oriffeny  9  Wend.,  807 ;  Jackson  y. 
JSKxorij  17  John.,  128;  House  v.  Eouse^  10  Paige,  158; 
MoC(Ae  y.  JSwap^  14  Allen,  191.)  A  tender  must  be 
unqualified.  A  tender  of  tihe  amount  due,  deducting  the 
amount  equitably,  payable  by  plaintiff,  was  not  a  sufficient 
tender.  {Koririghi  y.  Cady^  21  IS.  T.,  843 ;  Wood  y.  EUohr 
cooky  20  Wend.,  47 ;  JBoosevelt  y.  BulVs  Head  Bomky  45  Barb., 
684 ;  BooseveU  r.  Sarlem  Co.j  45  id.,  554 ;  1  Camp.  K.  P., 
188 ;  Eddy  y.  O'Ha/rOy  14  Wend.,  221 ;  Brooklyn  v.  De 
Chawy  28  id.,  845.) 

OBoysB,  J.  The  order  of  the  General  Term  denying  the 
defendant's  motion  for  a  reargument  of  the  case  must,  if 
appealable  to  this  court,  be  affirmed.  I  think  it  is  an  appeal- 
able order.  Mr.  Justice  Ikgbaham,  haying  heard  and  decided 
the  case  at  the  Special  Term,  was  prohibited  by  the  Ck>nstitu- 
tion  from  sitting  as  a  member  of  the  court  upon  the  hearing 
of  an  appeal  from  the  judgment.  If  he  did  so,  the  appellant 
had  an  absolute  right  to  haye  the  order  affirming  the  judg- 
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ment  set  aside,  and  the  case  reargued  hj  a  court  authorized 
to  hear  and  decide  it.    But  the  record  shows  what  justices 
heard  and  decided  the  case,  from  which  it  appears  that  Jus- 
tice Inobaham  did  not.    The  affidavit  of  the  appellant  does 
not  in  any  way  contradict  this.    The  calling  the  case,  upon 
its  being  reached  upon  the  calendar  (being  presiding  justice), 
was  not  improper ;  nor  his  making  some  inquiry  of  the  coun. 
sel  about  the  papers.    The  affidavit  does  not  show  that  the 
conversation  had  by  him  with  his  associates  in  a  low  tone^ 
after  his  return  to  the  bench,  had  any  relation  to  the  case. 
So  far  from  its  showing  that  Justice  Ing&aham  acted  as  a 
member  of  the  court  npon  the  hearing,  it  does  not  warrant  a 
suspicion  of  his  attempting  to  influence  the  action  of  those 
who  did  hear  and  decide  it.    The  ofTer  of  evidence  that  the 
plaintiff's  resources  for  purchasing  the  mortgageis  came  from 
money  she  concealed  during  the  life  of  her  husband  was  pro- 
perly overruled.    In  effect,  it  was  an  offer  to  prove  that  the 
determination  of  the  surrogate  of  the  amount  of  the  assets  in 
her  hands  as  administratrix,  upon  the  hearing  of  her  petition 
for  leave  to  mortgage  the  real  estate,  was  erroneous.     Upon 
that  hearing,  the  surrogate  had  jurisdiction  to  determine  that 
question ;  and  his  determination  was  conclusive  npon  tlie  par- 
ties, of  which  the  appellant  was  one.    They  could  not  avoid 
it  in  another  proceeding  by  proving  the  falsity  of  the  testi- 
mony upon  which  it  was  based.    The  lien  of  the  mortgages 
was  not  discharged  by  the  tender  made.    The  sum  ten- 
dered was  less  than  the  amount  due  upon  the  mortgages. 
Whether  all  that  was  due  thereon  belonged  to  the  plaintifE 
or  a  part  only,  and  the  residue  to  some  other  person  for  whom 
the  plaintiff  held  the  mortgages  in  trust,  does  not  affect  the 
question.    In  either  event,  to  discharge  the  lien  the  tender 
must  be  for  the  whole  amount  due  upon  the  mortgage. 
There  is  no  case  holding  that  the  lien  may  be  dischai^ged  in 
whole  or  in  part  by  a  tender  of  less  than  the  entire  amount 
due. 

The  remaining  question  is  whether  the  plaintiff  was  not 
herself  liable  for  the  payment  of  a  part  of  the  money  due 
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upon  the  mortgage  given  by  her  husband  and  herself  to 
Bronson.  It  is  conceded  that  Schloss  was  liable  for  the  pay- 
ment of  the  entire  amonnt,  and  that  a  judgment  therefor  was 
proper ;  but  it  is  insisted  that  the  appellant  was  entitled  to  a 
portion  of  the  money,  and  that  the  judge  erred  in  not  adjudg- 
ing this  to  be  paid  to  him.  The  plaintiff,  to  entitle  her  to 
dower  in  the  land  covered  by  this  mortgage,  would  be  obliged 
to  contribute  to  its  payment.  (Lambert  on  Dower,  45; 
Lea/cenMHorth  v.  Cooneyy  48  Barb.,  570 ;  BuaaeU  v.  Austiriy  1 
Faige,  195.)  This  mortgage  covered  two  lots,  and  the  plain- 
tiff had  had  her  dower  in  both  assigned  to  her  in  one  of  the 
lots  under  proceedings  instituted  by  her.  in  the  Superior 
Court  for  its  admeasurement.  The  admeasurement  made  was 
the  dower  in  both  lots.  The  judge  ordered  the  lot,  no  part 
of  which  w^  assigned  to  tlie  plaintiff  as  dower,  to  be  first 
sold ;  and  held  that  if  the  proceeds  of  this  were  sufficient  to 
pay  the  amount  due  upon  the  mortgage  the  plaintiff  was 
entitled  to  the  whole  sum,  free  from  any  contribution  by  her; 
but  if  not  sufficient,  then  the  lot  in  which  her  dower  was 
assigned  should  be  sold ;  and,  in  that  event,  he  held  her  liable 
to  contribute  to  the  payment  of  the  mortgage.  It  is  now 
sought  to  sustain  the  judgment  as  to  the  first  mentioned  lot, 
upon  the  ground  that  the  plaintiff  has  no  dower  therein.  It 
is  true  that  no  part  of  this  lot  was  assigned  to  her ;  but  that 
assigned  in  the  other  was  in  satisfaction  for  her  right  in  both. 
So  that,  in  fact,  she  has  had  her  dower  assigned  for  both,  and 
her  right  thereto  satisfied.  This  being  done,  she  became 
liable  to  contribute  to  the  payment  of  the  mortgage  to  the 
extent  of  the  interest  upon  one-third  of  the  principal  during 
her  life.  The  appellant  having  acquired  the  title  of  the  heirs 
conveyed  the  lot,  no  part  of  which  was  taken  for  the  plain- 
tiff's dower,  and  the  purchaser,  afi  part  of  the  purchase-money, 
assumed  the  payment  of  the  mortgage.  This  was  the  lot  first 
directed  to  be  sold.  If  the  proceeds  are  sufficient  to  pay  the 
mortgage  it  will  then  have  been  paid,  in  effect,  by  the  appel- 
lant, and  his  right  to  call  upon  the  plaintiff  for  contribution 
perfect,  unless  such  right  has  been  cut  off  by  some  means.    It 
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is  suggested  that  this  was  done  by  providing  for  the  payment 
of  the  mortgage  from  the  other  lands  in  the  i^dmeasnremeat 
of  dower.  It  is  an  answer  to  tbis^  that  no  snch  pirovision 
could  have  been  made  in  that  proceeding. 

Title  7y  chapter  8,  part  3,  volame  2  of  the  Beviaed  Slatntes, 
prescribing  this  proceeding,  confers  no  power  u{k>t»  the  com- 
missioners to  make  any  provision  for  the  payment  of  any 
incumbrance  upon  the  land ;  and  there  Was  no  evidence  that 
they  attempted  any  such  thing. 

There  was  no  pretence  of  any  agreement  by  the  parties 
that  the  mortgage  should  be  paid  by  the  owner  of  die 
land  not  assigned  for  dower,  or  that  the  plaintiff  should 
be  discharged  from  liability  to  contribute  to  the  payment  of 
the  mortgage.  The  legal  conclusions  of  the  judge  show  that 
he  found  that  there  had  been  no  such  discharge.  *  Otherwise 
he  would  have  directed  the  interest  of  the  appellant  in  the 
lot  in  which  dower  was  assigned  to  be  sold  for  the  payment 
of  any  deficiency  after  the  sale  of  the  other,  and  thus  relieved 
the  plaintiff  from  all  liability  for  contribution. 

The  counsel  for  the  respondent  is  right  in  the  position  that  the 
admeasurement  is  binding  and  conclusive  as  to  the  location  and 
extent  of  the  dower  upon  all  parties  to  the  proceeding ;  and 
that,  after  this,  the  widow  had  no  right  of  dower  in  the  part  not 
assigned  to  her.  Her  right  therein  was  satisfied  by  the  lands 
assigned.  McCabe  v.  Swap  (14  Allen,  188),  relied  upon  by  the 
counsel  for  the  respondent,  does  not  decide  the  question  in 
this  case.  There  the  husband  conveyed  the  land  in  his  life- 
time, and  the  purchaser,  as  part  of  the  purchase-money, 
assumed  the  payment  of  the  mortgage.  Thii^  was,  in  effdct, 
payment  of  the  mortgage  by  the  property  of  the  husband. 
In  this  case,  the  provision  for  payment  was  from  the  property 
of  the  heirs  after  the  widow's  claim  to  dower  therein  had 
been  satisfied  by  the  assignment  to  her  of  other  land  in  satis- 
faction thereof.  This  did  not  discharge  the  plaintiff  from 
liability  to  contribute  to  the  payment  of  the  mortgage.  Her 
purchase  of  the  mortgage  did  not  affect  this  liability.  The 
lot  directed  to  be  first  sold,  being  liable  for  the  payment  of 
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the  entire  amount  of  the  mortgage,  -^bb  properly  adjudged  to 
be  sold  to  produce  that  sum.  The  error  was  in  awarding  this 
entire  sum  to  the  plaintiff.  The  appellant  was  entitled  to 
receive  what  the  plaintiff  was  liable  to  pay  on  the  mortgage. 
That  is  found  by  the  judge  to  be  $194.14. 

The  judgment  should  be  modified  by  deductiDg  this  amount 
from  the  sum  directed  to  be  paid  to  the  plaintiff  from  the 
proceeds  of  the  lot  first  directed  to  be  sold,  witii  interest 
from  the  entry  of  the  judgment,  and  directing  the  payment 
thereof  to  the  appellant,  and,  as  so  modified,  aflSrmed,  without 
costs  to  either  party  upon  either  appeal. 

All  concur,  except  Amor,  J.,  not  voting.  Baj^allo,  J., 
not  sitting. 

Judgment  accordingly. 


The  Pbople  ex  rel.  Tbjb  Crrr  of  Boohssteb  et  aL,  Appel* 
lants,  V.  Mastin  Bkioos  et  al.,  Bespondents. 

Thb  Crrr  of  Eochestbb,  Appellant,  v.  Mabtin.Bbigos  et  al., 

Bespondents. 

Every  presumption  is  in  favor  of  tlie  validity  of  legislative  acts,  and  tliey 
are  to  be  upheld  onless  there  Ib  a  subitantial  departure  from  the  oiganic 
law. 

In  order  to  comply  with  ttiat  provision  of  the  Constitution  which  declares 
that  *'no  local  or  private  bill  which  may  be  passed  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title,  (State  Oon., 
art.  8,  %  16),  it  is  not  requirite  that  the  most  expressive  title  shall  be 
adopted,  nor  will  courts  criticise  too  rigidly  the  details  of  a  bill  to  find 
extraneous  matter.  The  degree  of  particularity  with  which  the  title  of 
an  act  is  to  express  its  subject,  rests  in  the  discretion  of  the  legislature. 

Where  the  title  of  a  local  or  priyate  act  expresses  a  general  purpose  or 
object,  an  matters  fairly  and  reasonably  connected  with  it,  and  all  mea- 
sures which  will  or  may  facilitate  its  accomplishment,  are  proper  to.  be 
incorporated  in  the  act,  and  are  germane  to  the  title.  N 

Where  a  local  or  private  act  embraces  more  than  one  subject,  one  of  which 
is  properly  expressed  in  the  title,  all  of  the  provisions  of  the  act  relating 
to  the  subject,  not  thus  expressed,  are  invalid  and  will  be  rejected.  NBut 
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if  the  provisions  relftting  to  the  snbject  expressed  are  in  no  way  con- 
nected with  or  dependent  upon  the  others,  and  if  by  striking  out  those 
others  the  residue  of  the  act  is  complete  in  itself,  sensible  and  capable 
of  being  executed,  the  act,  with  the  void  provisions  eliminated,  is  valid 
and  will  be  upheld.    (Gbotkb,  Folghr  akd  Pbckham,  JJ.,  dissenting.) 

It  is  unnecessary  that  a  law,  in  order  to  operate  as  an  amendment  to  a 
municipal  corporation,  should  specify  that  it  is  an  amendment  to  the 
charter  or  to  any  specific  act.  It  is  sufficient  if  the  provisions  affect  the 
corporation  in  its  governmental  capacity. 

The  words,  **  the  city  of  Rochester,"  in  the  title  to  the  act  entitled  "An 
act  to  amend  the  several  acts  in  relation  to  the  city  of  Roichester'* 
(Laws  of  1872,  chap.  771),  signify  the  corporation  of  the  city;  the  title 
expresses  a  subject,  and  that  one  comprehensive  enough  to  embrace  all 
the  details  of  the  city  charter  and  government. 

The  provisions  of  the  twentieth  section  of  said  act,  which  confirms  the 
proceedings  of  the  common  council  and  authorizes  a  city  railroad  to  lay 
its  tracks  upon  the  sides  instead  of  the  center  of  an  avenue,  are  con- 
nected with  the  regulation  of  the  streets  of  the  city  and  are  embraced 
in  the  subject  expressed  in  the  title,  as  are  also  the  provisions  of  the 
twenty-fifth  section  conferring  upon  the  water  commissioners  authority 
to  contract  with  the  trustees  of  the  villages,  through  which  the  water  to 
the  city  may  be  conducted,  to  supply  the  villages  with  water,  and  author- 
izing such  trustees  to  levy  the  annual  expense  with  their  annual  tax. 
The  power  to  supply  villages  by  contract  is  incidental  to  the  main  pur- 
pose of  furnishing  the  city  with  water,  and  may  serve  as  the  means  of 
attaining  it ;  and  the  authority  conferred  upon  the  trustees  to  levy  the 
tax  is  indispensable  to  render  such  a  contract  effectual  (OhubcA, 
Ch.  J.  ;  Allbn  and  Andbbws,  JJ.,  concurring.) 

The  sections  of  said  act,  also,  which  are  not  specified  as  amendments  in 
the  act  itself,  are  valid,  and  efiectual  as  if  thus  specified. 

(Argued  December  11, 1872,  decided  December  24, 1872.) 

Appeals  from  jadgments  of  the  General  Term  of  the 
Supreme  Conrt  in  the  fourth  judicial  department,  entered 
upon  orders  affirming  orders  of  Special  Term,  sustaining 

Memurrers    to    the    complaints,    and    directing   judgments 
thereon. 

The  first  action  was  in  the  nature  of  a  quo  warranto.  The 
complaint  alleged,  in  substance,  that  defendents  claimed  to 

.  be  commissioners  of  public  works  of  the  city  of  Kochester, 
and  by  virtue  of  the  act  entitled'  "An  act  to  amend  the  seve- 
ral acts  relating  to  the  city  of  Rochester"  (chap.  771,  Laws 
of  1872)  threaten  to  and  have  usurped  the  exclusive  care 
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and  oootrol  of  the  streets,  avennesy  etc.,  of  the  city,  and  had 
advertised  for  contracts  for  the  improvement  of  Lake 
avenue,  and  for  cleaning  the  streets  of  the  city;  that 
said  act  is  uneonstitntional.  Judgment  of  ouster  from  the 
office  claimed  by  the  defendants  was  demanded,  and  that  the 
common  council  and  superintendent  of  streets  of  the  city  be 
declared  to  be  entitled  to  all  the  powers  and  authority  con- 
ferred upon  them  by  the  city  charter  prior  to  the  passage  of 
the  act. 

The  object  of  the  second  action  was  to  restrain  the  defend- 
ants from  tearing  up  or  interfering  with  the  streets  or  sewers 
of  the  city,  the  complaint  alleging  that  as  ^^  commissioners '' 
as  aforesaid  defend^Dts  threatened  to  tear  up  and  alter 
Tarious  streets,  etc.,  of  the  city  and  to  open  new  streets.  The 
defendants  demurred  to  both  complaints  upon  the  ground 
that  they  did  not  state  &cts  sufficient  to  constitute  causes  of 
action. 

Q.  F.  Danforth  for  the  appellants.  Chapter  771,  Laws  of 
1871,  under  which  defendants  claim  to  act,  is  unconstitutional 
and  void.  (State  Const.,  §  16,  art  8 ;  The  People  v.  The 
Supervisors  of  Chautcmqw,  48  N.  T.,  11, 19, 20, 21,  22 ;  The 
People  ex  rd.  v.  JBtUsj  35  id.,  449,  451 ;  The  People  ex  rel.  v. 
The  Cbm/missioners  of  Highways  of  PoUaims^  53  Barb.,  70, 74.) 
It  is  local  in  its  character,  and  embraces  more  than  one  subject, 
and  is  defective  in  title.  {Coming  v.  Oreene^  23  Barb.,  84; 
Sndih  V.  HdmeTy  7  id.,  416 ;  People  ex  rd.  McConviUe  v. 
HiUs,  85  N.  Y.,  449 ;  Gashm  v.  Meek,  42  N,  T.,  186 ;  Peo- 
pie  V.  AUeriy  42  id.,  404;  Bradley  v.  Stephens,  41  id.,  619, 
reversing  eame  case  in  2  Abb.  [N.  S.],  848,  and  cited  in  42 
K  Y.,  188;  Sun  M.  Ins.  Co.  v.  Mayor,  8  N.  Y.,  258;  2 
Iowa,  282 ;  Mayor,  etc.,  v.  Colgate,  2  Kern.,  146.) 

E.  A.  Raymond  for  the  respondents.  The  whole  of  an  act 
is  not  void  because  some  of  its  provisions  are  not  within  the 
subject  designated  in  the  title,  and  are  therefore  unconstitu- 
tional.    {Philips  V.   Mayor  of  New  York,  1  Hilton,  488 ; 
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Toum  of  'FiahkiU  v.  FiahhiU  and  Beehm^inPlanhroad  Co.y 
22  Barb.,  634 ;  The  People  v.  Samey  27  id.,  445 ;  People  ex 
rel.  CroweU  v.  Lawrence^  36  id.,  177 ;  Matter  of  De  Yen- 
oenney  31  How.  Pr.,  289,  848 ;  People  v.  O'BHeny  88  N.  Y., 
198, 195 ;  Oaakm  v.  Andereoriy  55  Barb.^  260 ;  P'iMrfian  v. 
Mayor  of  Neu)  Torky  64  id.,  170 ;  LeaniM  y.  ThampMfiy  66 
id.,  647 ;  EodcweU  v.  Nearingy  85  N,  Y.,  802 ;  The  P^opU 
M  reL  Mitchell  y.  Lofwreruiey  54  Barb.,  689;  People  t- 
McCwMiy  16  N.  Y.,  58;  WUliamB  v.  The  Peo^  24  id-, 
405;  People  v.  Drapery  15  id.,  543;  Clark  v.  OUy  of 
Rochestevy  24  Barb.,  470;  People  v.  WynthaoMTy  3  Kern., 
441 ;  (JommonwedUh  v.  Ketohingey  6  Gray,  486 ;  Warren  v» 
MaycTy  2  id.,  97 ;  Oooley  on  Conet.,  78, 146 ;  Dome  v.  The 
StaUy  7  Md.,  161 ;  Phelpe  y.  Cfewngr^  2  Mete.  [Ky.],  219; 
Morford  v.  Uhger^  8  Clarke  [Iowa],  82 ;  (yZeary  v.  Cooky 
28  Illinois,  584 ;  Dunecomb  v.  Prindley  12  Iowa,  1 ;  Davis 
V.  i?anJ[r  ^  FuUony  81  Ga.,  59 ;  jS2aoe2  v.  Mercelliotty  68 
Penn.  St.,  391 ;  Hinee  v.  QyddoUey  29  Ind.,  518 ;  7  id., 
684 ;  25  111.,  181.)  The  act  in  question  does  not  embrace 
more  than  one  subject,  and  that  is  expressed  in  its  title.  {Sun 
MtU.  Ins.  Co.  y.  Mayor y  4  Seld.,  252, 263 ;  Conner  y.  Mayoty 
1  id.,  285 ;  Brewster  y.  City  of  Syracmey  19  N.  Y.,  116 ; 
People  y.  CBrimy  88  id.,  198 ;  Liichfidd  y.  Y&tnony  41  id,, 
126 ;  Peo]^  y.  I/mrenoSy  id.,  139 ;  S.  (7.,  36  Barb.,  177 ; 
Gashin  y.  Meeky  22  N.  Y.,  186 ;  People  y.  MoCanny  16  N. 
Y.,  60 ;  Outwater  v.  MayoTy  18  How-  Pr.,  672 ;  Sharp  v. 
Jfay^,  31  Barb.,  572 ;  P^i?fo  y.  EiOsy  85  N.  Y.,  449 ; 
Clarke  y.  Ct'^y  of  RoGhesteVy  24  Barb.,  471 ;  Mosier  y.  SUtony 
15  Barb.,  657;  Oooley  on  Const.,  142-144;  5  Lansing,  149; 
Potter's  Dwarris  on  Stats.,  100,  102, 103.)  The  part  of  the 
act  relating  to  the  commissioners  of  public  works  contains  but 
one  subject,  which  is  expressed  in  the  title.  {People  y.  Flaggy 
46  K.  Y.,  401.)  Officers  whose  office  has  been  created  since 
the  adoption  of  the  present  Constitution  may  be  appointed 
in  any  manner  the  legislature  may  direct.  {Cfreaton  y. 
Orifiny  4  Abb.  Pr.  [N.  S.],  815  ;  People  y.  Drapery  15  N. 
Y.,  682,  688 ;  People  y.  Actony  48  Barb.,  524 ;  People  r. 
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£atahdar^  32  N,  Y.,  128;  People  y.  Woodrufy  82  id.,  864, 
865.) 

Chuboh,  Oh.  J.  The  first  of  the  above  actions  is  in  the 
nature  of  s^qito  warranto  to  try  the  title  of  the  defendants  to 
the  office  of  the  commissioners  of  public  works  of  the  city 
of  Bochester,  and  is  based  solely  upon  the  grotmd  that  the  act 
of  the  le^^islatare,  chapter  771  of  the  Laws  of  1872,  authorize 
ing  their  appointment,  is  a  violation  of  the  16tli  section  of  Hie 
M  article  of  the  Constitution  of  the  State,  which  declares 
that  ''no  private  or  local  bill  which  may  be  passed  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title,''  and  is  therefore  void«  The  act  in  question  con- 
tuns  thirty  sections,  and  is  entitled  ''  An  act  to  amend  the 
several  acts  in  relation  to  the.  city  of  Bochester.''  The  first 
five  sections  relate  to  the  collection  of  taxes,  auditing  accounts, 
public  buildings  and  other  miscellaneous  city  afi^iirs.  The 
sixth  section  purports  to  be  an  amendment  of  the  155th  section 
of  the  consolidated  act  of  1861,  and  authorizes  the  mayor  of 
the  city  of  Bochester  to  appoint  five  electors  and  tax-payers 
of  the  city  to  constitnte  the  commissioners  of  public  works 
of  the  city  of  Bochester,  and  that  and  the  fourteen  subsequent 
sections  relate  generally  to  their  powers  and  duties,  and  eon- 
tain  a  variety  of  details  designed  to  perfect  the  system,  inau- 
gurated by  the  act,  of  managing  the  improvements  and  public 
works  of  the  city,  and  constitute  the  most  important  part  of 
the  act.  Section  20  confirms  the  action  of  the  common  coun- 
cil in  certain  improvements  in  Lake  avenue,  and  authorizes 
die  street  railroad  track  to  be  relaid  on  each  side  of  said  ave- 
nue instead  of  the  center,  under  the  direction  of  the  common 
council.  Section  21  is  an  amendment  to  an  act  passed  April 
12th,  1872,  in  relation  to  public  buildings  for  the  use  of  the 
city.  The  next  six  sections,  to  and  including  the  27th,  relate 
to  the  board  of  water  commissioners  appointed  under  ''  An  act 
to  supply  the  city  of  Bochester  with  pure  and  wholesome 
water,"  passed  April  27th,  1872. 

The  25th  section  confers  upon  the  water  commissioners 
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authority  to  enter  upon  any  public  street,  highway  or  railroad, 
in  any  of  the  Tillages  or  towns  adjoining  or  in  the  vicinify  of 
the  city  through  which  it  may  be  necessary  to  conduct  water 
to  the  city,  and  lay  pijies,  etc.,  therein,  and  requires  tiuit -the 
consent  of  the  trustees  of  such  village  or  directors  of  the  rail- 
road shall  be  obtained,  and  if  not  obtained  such  right  diall  be 
acquired  in  the  same  manner  as  title  to  lands.  It  also  author- 
izes the  commissioners  to  contract  with  the  trustees  of  any 
village  throu^  which  the  pipes  are  so  laid,  for  the  supply  of 
such  village  with  water,  and  in  case  any  such  contract  is  made, 
the  village  authorities  to  levy  and  collect  the  annual  expense 
thereof  with  the  annual  tax  of  the  village. 

Section  28  amends  another  act  in  relation  to  the  repair  of 
specified  streets,  and  section  29  repeals  all  acts  or  parts  of  acta 
inconsistent  with  this  act,  and  section  80  declares  that  the  act 
shall  take  eflTect  immediately. 

The  provision  of  the  Constitution  inv<^ed  in  this  case  was 
adopted  to  check  and  prevent  certain  evils  of  legislation,  and 
should  be  enforced  by  courts  whenever  it  has  been  substan-* 
tially  violated.  Its  object  was  twofold.  First,  to  prevent  a 
combination  of  measures  in  local  bills,  and  seonre  tiieir  paa^ 
sage  by  a  union  of  interests  commonly  known  as  ^^  k^-rollingj^ 
Second,  to  require  an  announcement  of  the  subject  of  every 
such  bill,  to  prevent  the  fraudulent  insertion  of  provisiona 
upon  subjects  foreign  to  that  indicated  in  the  title.  It  was 
intended  that  every  local  subject  should  stand  upon  its  own 
merits,  and  that  the  title  of  each  bill  should  indicate  the  sub* 
ject  of  its  provisions,  so  tiiat  neither  legislators  nor  the  public 
would  be  misled  or  deceived.    (8  N.  T.,  252.) 

It  is  not  requisite  that  the  most  expressiye  tide  should  be 
adopted,  nor  should  courts  criticise  too  rigidly  the  details  of  s 
bill  to  find  extraneous  matter.  Every  presumption  is  in  fiivor 
of  the  validity  of  legislative  acts,  and  they  are  to  be  upheld, 
unless  there  is  a  substantial  departure  from  the  oiganic  law. 

Courts  have  no  concern  with  the  propriety  or  wisdom  of 
legislation.  That  power  has  been  committed  by  the  Consti« 
tution  to  the  legislative  department  of  the  government,  and 
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with  its  esercise  oourta  cannot  interfere.  They  can  only 
determine  whether,  in  a  given  case^  the  legisktare  has 
exceeded  its  authority  or  violated  any  provision  of  the  Con- 
stitution, and  when  this  point  is  decided,  their  dnty  is  per- 
formed. 

Questions  under  this  clause  of  the  Constitution  have  fre- 
quently been  presented  to  this  court,  and  the  general  rules 
applicable  to  them  are  familiar  and  well  settled,  but  from  the 
nature  of  the  subject  eadi  ease  must  be  decided  upon  its  own. 
frets. 

The  first  inquiry  which  naturally  suggests  itself  in  this  case 
is  whether  any  '^  bubject "  is  expressed  in  the  title  of  this  act ; 
tod  if  so,  what  it  is.  The  title  is,  '^  An  act  to  amend  the 
several  acts  in  relation  to  the  dty  of  Rochester." 

The  city  of  Rochester  is  a  municipal  corporation,  created 
by  law ;  and  the  use  of  that  name  in  the  title  refers  to  such 
corporation.  This  is  not  only  the  strict  legal  construction  of 
the  title,  but  such  is  its  popular  signification.  TSfo  one  could 
suppose  that  it  meant  anything  else  than  the  organized  poli- 
tical body  known  by  that  name.  The  name,  therefore,  ^^  The 
dty  of  Rochester,"  is  as  expressive  as  if  the  word  corpora- 
tion had  been  prefixed  to  it.  The  name  signifies  the  corpora* 
lion  of  the  dty;  and,  when  used  in  connection  with  the 
announcement  of  a  biU  to  amend  the  several  acts  relating  to 
the  dty,  it  is  impossible  to  give  it  any  other  construction. 
The  learned  counsel  for  the  appellant  refers  us  to  the  distinction 
between  the  charter,  or  act  of  incorporation,  and  the  corpora- 
tioQ  itself;  the  former  being  the  act  creating,  and  the  latter 
the  thing  created.  In  legal  definition  this  distinction  exists; 
but  it  has  no  practical  importance  in  this  case.  A  municipal 
corporation  is  a  part  of  the  governmental  machinery  of  the 
Btate,  organized  not  for  the  purpose  of  private  gain,  like  pri- 
vate corporations,  but  for  the  purpose  of  exerdsing  certain 
functions  of  government,  within  a  specified  locality ;  and  it 
possesses  such  powers,  and  such  only,  as  are  conferred  upon 
it  by  the  legislature ;  and  they  are  to  be  exercised  in  such 
form,  mode  and  manner,  and  by  such  agencies  as  the  legisla- 
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ture  may  from  time  to  time  prescribe,  within  the  limits  of 
the  CoDstitution.  The  charter,  as  it  is  called,  consists  of  the 
creative  act  and  all  laws  in  force  relating  to  the  corporation, 
whether  in  defining  its  powers  or  regulating  their  mode  of 
exercise.  Under  the  Constitution  of  1821,  it  required  a  two- 
thirds  vote  to  create  or  alter  a  corporation ;  and  it  wa^  held 
that  ^'  Any  act  which  affects  the  powers  of  a  municipal  cor- 
poration by  enlarging  or  abridging  them,  or  applying  them 
to  new  subjects,  or  authorizing  their  exercise  on  new  occa- 
sions, or  in  new  modes  and  forms,  alteT%  a  corporation." 
(23  Barb.,  34.)  There  may  be  in  some  respects,  not  impor* 
tant  to  be  noticed,  a  distinction  in  a  municipal  corporation  in 
respect  to  its  governmental,  legislative,  or  public  character, 
and  its  proprietary  or  private  character.  We  have  only  to 
consider  it  in  its  public  character ;  and  over  all  its  dvil,  poli- 
tical or  governmental  powers  the  legislature  is,  in  the  nature 
of  things,  supreme  and  without  limitation,  unless  restrained 
by  the  Constitution.  (Dill  on  M\micipal  Corporations,  §  89.) 
Laws  relating  to  any  specified  mimicipal  corporation  are  those 
which  create  the  body,  or  define  and  regulate  its  powers  and 
prescribe  the  mode  of  their  exercise,  and,  taken  together,  con- 
stitute in  a  practical  sense  its  charter. .  An  act,  therefore,  in 
relation  to  the  city  of  Bochester,  whether  the  word  corpora- 
tion is  used  or  not,  is  an  act  which  may  affect  any  or  all  of 
the  corporate  powers  of  the  city ;  and  when  a  bill  .is  adver- 
tised as  an  act  to  amend  the  several  acts  in  relation  to  the 
city  of  Sochester,  the  subject  of  the  corporate  powers  of  the 
city  and  their  regulation  is  still  more  distinctly  expressed. 
Such  a  title  expresses  a  subject  comprehensive  enough  to 
embrace  all  the  details  of  a  city  charter.  The  title  of  this  act 
is  in  no  legal  sense  different  from  that  of  the  act  passed  in 
1861,  which,  with  the  amendments  since  made,  constitute  the 
present  charter  (so  called)  of  the  city.  That  title  was  "  An 
act  to  amend  and  consolidate  the  several  acts  in  relation  to 
the  charter  of  the  city  of  Eochester."  The  word  "consoli- 
date" has  no  relevancy  to  the  point  in  controversy,  and  only 
signifies  that  all  the  acts  are  to  be  brought  into  and  re-enacted 
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in  one  act.  The  word  ''charter"  adds  nothing  to  the  title, 
in  law  or  common  understanding.  At  most,  it  conld  only  be 
regarded  as  slightly  more  expressive  of  the  subject  than  this; 
but  substantially  it  is  the  sama  If  the  invalidity  of  this  act  is 
to  be  maintained  on  the  ground  that  no  subject  is  eitpressed  in 
its  title,  the  city  government  has  been  administered  since  1861 
without  any  legal  authority.  The  government  of  nearly 
every  city  and  village  in  the  State  has  been  organized  under 
acts  with  similar  titles,  and  no  one  has  been  astute  enough 
thus  far  to  discover  that  they  were  for  that  reason  invalids 
The  case  of  The  People  v.  HiUs  (36  N.  T.,  449)  is  entirely 
unlike  this.  There,  the  title  was  ''An  ae£  to  amend  chapter 
889  of  the  Laws  of  1851."  That  act  was  properly  held 
invalid  because  no  subject  was  expressed  in  the  title.  The 
learned  judge,  who  delivered  the  opinion  in  that  case,  inti- 
mated that  if  the  particular  section  in  the  act  proposed  to  be 
amended  had  been  referred  to  in  the  title,  it  would  have  been 
good ;  but  I  doubt  whether  that  would  have  cured  the  defect. 
The  Constitution  requires  that  the  subject  should  be  esyfressed. 
That  title  expressed  no  subject,  but  only  contained  a  refer- 
ence where  the  subject  might  be  found.  If  the  title  of  the 
act  proposed  to  be  amended  had  been  inserted,  it  would  have 
been  free  from  the  constitutional  objection.  It  seems  to  me 
very  clear  that  a  subject  is  expressed  in  this  title,  which  is 
the  government  or  charter  or  corporation  of  the  city  of  Boch* 
ester,  and  hence  the  bill  may  embrace  all  the  details  of  the 
city  government.  It  is  unnecessary  that  a  law,  in  order  to 
operate  as  an  amendment  to  a  municipal  corporation,  should 
specify  that  it  is  an  amendment  to  the  charter  or  any  exist- 
ing act.  It  is  sufficient  if  its  provisions  affect  the  corporation 
in  its  governmental  capacity.  The  sections  of  this  act,  there- 
fore, which  are  not  specified  as  amendments  in  the  act  itself| 
are  as  valid  and  effectual  as  other  par^  of  the  act  which  are 
so  specified. 

The  next  question  is  whether  any  subject  is  contained  in 
the  act  not  embraced  in  the  title.  As  we  have  seen,  the  sub- 
ject expressed  embraces  the  details  of  the  city  government, 
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and  any  provision  which  relates  to  that  government  may  be 
inserted  in  such  an  act,  and  as  a  general  rule  the  means  neces- 
sary or  proper  to  accomplish  the  general  design  indicated  in 
the  title  of  the  bill  may  be  adopted.  (19  N.  T.,  116 ;  8  N. 
Y.,  mpra;  Matter  of  Mayer ^  antey  p.  504.)  A  subject  has  a 
signification  according  to  its  application,  and  it  is  capable  of 
almost  infinite  division,  and  many  particular  or  subordinate 
subjects  may  be  included  in  one  general  subject. 

A  city  charter  embraces  many  minor  subjects,  and  yet  they 
are  all  embraced  in  the  general  subject  of  the  charter  or  cor- 
poration. In  an  act  in  relation  to  Lake  aveiiue  it  would  not 
be  competent  to  insert  provisions  respecting^Mount  Hope  ave- 
nue. As  to  such  a  bill.  Lake  avenue  would  be  the  subject. 
So  in  a  bill  in  relation  to  education  in  the  city,  it  would  be 
improper  to  insert  provisions  in  relation  to  streets  or  police, 
unless  they  were  in  some  way  legitimately  connected  with  the 
subject  of  education.  But  where  the  subject  is  general,  com- 
prehending all  the  functions  of  the  corporation,  provisions  in 
relation  to  any  of  them,  or  necessary,  or  pertinent  to  accom- 
plish and  carry  out  any  of  them,  may  be,  so  far  as  this  consti- 
tutional clause  is  concerned,  incorporated  in  the  bill.  No  one 
can  be  misled  by  such  a  title,  and  legislators  and  people  are 
alike  notified  of  the  purpose  of  the  act. 

It  is  insisted  by  the  counsel  for  the  appellants  that  there  are 
several  subjects  in  the  act.  It  is  only  necessary  to  notice  two 
of  them.  The  20th  section  confirms  the  proceedings  of  the 
common  council  as  to  certain  improvements  in  Lake  avenue, 
and  authorizes  the  city  railroad  to  lay  its  tracks  on  the  sides 
instead  of  the  center  of  the  avenue  under  the  direction  of  the 
common  council.  This  provision  is  so  intimately  connected 
with  the  regulation  of  the  street  by  the  city  authorities  aa  to 
preclude  the  idea  that  it  is  an  independent  subject.  The 
authority  conferred  upon  the  railroad  company  is  a  mere  inci- 
dent to  the  improvement  of  the  street.  The  principal  point 
relied  upon  is  that  the  authority  conferred  upon  the  water  com- 
missioners by  the  25th  section  of  the  act,  to  contract  with  the 
trustees  of  villages  through  which  the  water  to  the  city  may  be 
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conducted,  to  supply  such  villages  with  water  and  authorizing 
the  trustees  to  levy  the  annual  expense  with  their  annual  tax, 
is  one  or  both  of  them,  an  independent  subject  not  embraced  in 
the  title.  It  is  not  denied  that  provisions  for  furnishing  the 
city  with  a  supply  of  water  relate  to  the  legitimate  functions 
of  a  city  government,  and  are  properly  included  in  such  a  bill 
as  this.  That  object  it  seems  was  secured  by  an  independent 
bill  to  which  these  provisions  are  amendment&  The  purpose 
of  both  is  to  furnish  the  city  with  water  for  extinguishing 
fires  and  other  public  uses,  and  also  to  furnish  the  inhabitants 
of  the  city  with  pure  water  for  domestic  purposes.  The  latter 
may  be  regarded  as  a  means  or  instrumentality  of  accomplish- 
ing the  former.  To  secure  this  object  it  is  assumed  to  be 
necessary  for  the  city  authorities  to  go  beyond  the  limits  of 
the  city  to  procure  the  requisite  supply,  and  in  doing  so  they 
must  come  in  contact  and  deal  with  private  and  other 
interests  in  no  way  connected  with  the  city.  They  must  take 
private  property,  pass  over  and  use  public  highways,  sftreets, 
and  perhaps  railroads.  The  authority  to  secure  these  rights, 
although  it  may  involve  details  in  no  other  way  connected 
with  the  city,  and  may  affect  other  persons  or  corporations 
and  their  property,  does  not  constitute  it  an  independent  sub- 
ject. The  power  to  supply  villages  with  water  by  contract  is 
incidental  to  the  main  purpose,  and  may  serve  as  a  means  of 
attaining  it.  The  authority  conferred  upon  the  trustees  to 
levy  the  tax,  was  indispensable  to  render  the  contract  effect- 
ual. The  power  to  sell  involves  the  power  to  buy  and  pay 
for,  and  taxation  was  the  only  mode  which  could  be  adopted 
for  that  purpose.  The  choice  of  means  is  with  the  legislature, 
and  we  cannot  detach  a  mere  instrumentality  and  declare  it 
independent,  unless  it  is  entirely  incongruous  and  foreign  to 
the  principal  subject.  An  act  entitled  "  An  act  for  the  relief 
of  J.  L,"  was  held  valid  by  this  court,  although  it  authorized 
the  common  council  of  a  city  to  levy  a  tax  and  pay  the  claim- 
ant $600  beyond  the  contract  price  for  building  a  sewer.  (19 
N.  Y.,  116.)  The  court  said :  "  The  different  steps  by  which 
the  relief  is  to  be  brought  about  are  not  distinct  subjects,  but 
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are  minor  parts  of  the  same  general  subject.  The  degree  of 
particularity  with  which  an  act  is  to  express  its  subject  is  not 
defined  in  the  Constitution,  and  rests  in  the  discretion  of  the 
legislature."  And  in  8  N.  Y.  (supra)  the  court  said :  "Whe- 
ther the  description  of  the  subject  may  not*  be  more  specific 
is  a  question  for  the  legislature." 

It  seems  to  me  that  it  would  be  going  too  far  for  the  courts 
to  declare  a  measure,  adopted  by  the  legislature  to  accomplish 
a  given  purpose,  a  subject  independent  of  that  purpose, 
where  we  can  see  that  it  would  or  might  facilitate  its  accom- 
plishment Within  this  limitation  the  judgment  of  the 
legislature  is  conclusive.  Under  a  similar  provision  in  the 
Constitution  of  Kentucky,  it  was  held  that  in  an  act  entitled 
^^  An  act  to  amend  the  charter  of  the  Cincinnati  and  Coving- 
ton Bridge  Co.,"  a  provision  that  the  bridge  company  might 
sell  and  the  city  of  Covington  might  subscribe  for  $100,000 
of  the  stock,  and  sell  the  bonds  to  the  city  and  levy  a  tax  to 
pay  them,  was  valid.  The  court  said :  "  Nopq  of  the  pro- 
visions of  a  statute  should  be  regarded  f^s  unconstitutianal 
where  they  all  relate  directly  or  indirectly  to  the  same  sub- 
ject, have  a  natural  connection,  and  are  not  foreign  to  the 
subject  expressed  in  the  title.  *  *  *  The  power  to  sell 
the  stock  to  the  city  of  Covington  requires  that  a  power 
should  be  conferred  on  the  latter  to  subscribe  and  pay  for  it ; 
for  without  such  a  power,  the  power  to  sell  would  be^  nugatory. 
The  subject  is  the  same."    (2  Met.,  219.) 

In  27  111.  R,  534,  it  was  held  that,  in  an  act  entitled 
"An  act  to  incorporate  the  North-western  University," 
a  provision  prohibiting  the  sale  of  spirituous  liquorg 
within  four  miles  of  the  location  of  the.  college  was 
valid  under  a  similar  constitutional  provision,  upon 
the  ground  that  it  was  competent  to  embrace  within  the 
act  everything  designed  to  facilitate  the  object  expressed* 
The  court  say :  "  Its  purpose  was  to  keep  far  away  from  the 
members  of  the  institution  the  temptation  to  intemperance 
and  its  attendant  vices,"  and  that  it  was  not  objectionable 
because  others  might  be  affected  by  it    Under  a  similar  pro- 
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vision  in  the  Constitntion  of  Pennsylvania^  it  was  held  that 
"  An  act  to  increase  the  boundaries  of  Forrest  county,"  pro- 
visions for  the  location  of  the  county  site,  and  procuring 
donations  for  erecting  county  buildings,  were  connected  with 
the  subject  expressed  in  the  title  and  were  valid.  (53  Penn. 
B.,  891.)  Similar  decisions  have  been  made  in  other  States 
where  this  constitutional  clause  is  found,  and  in  every  case 
the  courts  concur  that  the  means  of  accomplishing  a  general 
purpose,  and  all  matters  fairly  and  reasonably  connected  with 
it,  are  proper  to  be  incorporated  within  the  bill,  and  are  ger- 
mane to  the  title.  The  views  of  the  appellants  would  require 
one  act  authorizing  the  water  commissioners  to  conduct  the 
water  through  villages,  another  authorizing  them  to  contract 
with  village  trustees  for  a  supply  of  water,  and  another 
authorizing  the  trustees  to  contract  with  them  and  levy  a  tax 
to  pay  the  expense ;  thus  requiring  three  independent  acts 
to  accomplish  an  incidental  detail  of  a  general  subject.  This 
constitutional  clause  does  not,  I  am  persuaded,  involve  any 
such  circumlocution. 

Sut  there  is  another  answer  to  this  objection  as  affecting 
this  case.  If  the  village  clause  should  be  construed  as  another 
subject  it  would  be  invalid,  but  would  not  affect  other  parts 
of  the  law  in  no  way  connected  with  it,  the  subject  of  which 
is  properly  expressed  in  the  title.  These  actions  depend  upon 
the  validity  of  those  provisions  providing  for  the  appointment 
of  commissioners  of  public  works,  and  defining  and  regu- 
lating their  powers,  and  which  constitute  the  principal  part 
of  the  act.  The  village  clause  is  contained  in  some  amend- 
ments to  another  act  in  relation  to  supplying  the  city  with 
water,  and  has  no  connection  with  and  is  in  no  way  depend- 
ent npon  those  provisions  t^lating  to  public  works.  The 
Constitution  declares  that  every  such  bill  shall  contain  but 
one  subject,  to  be  expressed  in  the  title,  but  does  not  expressly 
or  by  fair  intendment  declare  that  provisions,  the  subject  of 
which  is  expressed,  shall  be  void.  That  the  valid  part  should 
be  upheld  is  not  only  in  accordance  with  elementary  princi- 
ples, but  is  sustained  by  authority.    It  is  a  universal  rule  that 
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where  a  part  of  a  statute  is  unconstitutional,  that  fact  does  not 
authorize  the  courts  to  declare  the  remainder  void,  unless  the 
provisions  are  so  connected  together  in  subject-matter,  mean- 
ing or  purpose,  that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the  other.  {Gordon  v. 
Comes^  47  N.  Y.,  608.)  And  this  rule  applies  as  well  where  the 
forms  observed  are  sufficient  for  some  of  the  purposes  of  the 
act,  and  not  for  others ;  as  where  a  part  of  the  act  is  constitu- 
tionally invalid  for  any  other  reason.  (Cooley's  Oon.  L.,  176.) 
In  Fishhill  v.  Plank-road  Co.  (22  Barb.,  642)  this  point  was 
expressly  decided  in  an  opinion  by  Emmott,  J.  In  People  ▼. 
(yBrien  (38  N.  T.,  193)  this  court  decided  that  the  particu- 
lar section  only  containing  the  obnoxious  provision  waA  void. 
In  Dams  v.  The  State^  7  Md.,  151,  the  court  said :  "  In  such 
a  case  the  irrelevant  matter  would  be  rejected,  while  the  prin- 
cipal subject  of  the  law  would  be  supported  if  properly 
described  in  the  title." 

Judge  Cooley,  in  his  recent  valuable  work  on  Constitu- 
tional Limitations,  in  treating  upon  this  subject,  says :  ^^  But 
if  the  act  is  broader  than  the  title,  it  may  happen  that  one 
part  of  it  can  stand,  because  indicated  by  the  title  while  as  to 
the  object  not  indicated  by  the  title,  it  must  fail.  Some  of 
the  State  Constitutions,  it  will  be  perceived,  have  declared 
that  this  shall  be  the  rule ;  but  the  declaration  was  unneces- 
sary, as  the  general  rule,  that  so  much  of  the  act  as  is  not  in 
conflict  with  the  Constitution  must  be  sustained,  would  have 
required  the  same  declaration  by  the  courts.  If  by  striking 
from  the  act  all  that  relates  to  the  object  not  indicated  by  the 
title,  that  which  is  left  is  complete  in  itself,  sensible,  capable 
of  being  executed,  and  wholly  independent  of  that  which  is 
rejected,  it  must  be  sustained  as  constitutional.  The  princi- 
pal questions  in  each  case  will  therefore  be,  whether  the  act 
is  in  truth  broader  than  the  title,  and  if  so,  then  whether  the 
other  objects  in  the  act  are  so  intimately  connected  with  the 
one  indicated  by  the  title,  that  the  portion  of  the  act  relating  ^ 
to  them  cannot  be  rejected  and  leave  a  complete  and  sensible 
enactment  which  shall  be  capable  of  being  executed.'^ 
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This  dear  and  comprehensive  rule  was  the  resalt  of  a 
review  of  the  several  State  Constitutions  and  judicial  decisions 
on  the  subject,  and  its  good  sense  commends  itself  to  my 
judgment,  and  renders  further  argument  uunecessaiy.  I  have 
been  unable  to  find  from  examination  of  numerous  authorities 
in  this  and  other  States  a  single  decision,  dietu/m  or  intima- 
tion* to  the  contrary  from  any  court  or  judge.  It  should  be 
observed  as  confirmatory  of  the  correctness  of  this  construc- 
tion, that  it  avoids  the  evils  which  the  constitutional  clause 
was  designed  to  prevent  as  efi^ctually  as  if  the  whole  act 
should  be  declared  void.  No  influence  could  be  secured  for  the 
passage  of  an  act,  by  the  insertion  of  foreign  matters,  which 
could  be  of  no  practical  importance,  and  there  could  be  no 
inducement  to  insert  such  matters  fraudulently,  when  they 
would  be  void  and  useless.  On  the  other  hand,  great  injury 
might  be  produced  by  a  different  construction.  Important 
public  and  private  rights,  growing  out  of  and  dependent  upon 
legitimate  provisions  of  a  local  bill,  fully  described  in  its  title, 
might  be  jeoparded  or  destroyed  by  the  presence  of  a  provi- 
sion upon  a  matter  not  strictly  relevant  to  the  general  subject. 
Whether  such  a  provision  should  be  inserted  inadvertently  or 
fraudulently,  or  from  an  erroneous  construction  of  its  nature, 
there  would  be  neither  reason  nor  justice  in  obliterating  the 
whole  act  and  destroying  all  rights  and  interests  which  had 
grown  up  or  existed  under  it.  Take  for  example  an  act  to 
reorganize  the  government  of  the  city  of  New  York,  which 
would  involve  all  its  varied  governmental  interests,  executive, 
legislative  and  judicial,  embracing  extensive  powers  over  life, 
liberty  and  property,  as  well  as  authorizing  and  regulating 
public  obligations,  duties,  rights  and  responsibilities,  the 
injury  which  might  be  inflicted  upon  the  community  and 
individuals  by  a  judicial  condemnation  of  the  whole  act 
because  a  single  provision  might  be  found  in  it  possibly,  after 
years  of  operation,  not  strictly  germane  to  the  general  sub- 
ject, cannot  be  calculated.  If  such  a  construction  was 
demanded  by  the  terms  of  the  Constitution,  it  should  be 
adopted  by  the  courts,  regardless  of  consequences,  because^ 
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there  are  no  evils  equal  in  magnitude  to  those  which  may 
result  from  violations  of  the  fundamental  law.  But  the  lan- 
guage of  the  constitutional  clause  does  not  require  such  a  con- 
struction, and  I  think  does  not  permit  it,  while  the  one  here 
indicated  will  equally  well  prevent  the  evils  at  which  the 
clause  was  aimed,  and  is  far  more  promotive  of  public  and 
private  interests  and  more  consonant  with  sound  reason  and  all 
the  analogies  of  the  law.  Whether  the  legislation  embraced 
in  this  bill  is  conducive  to  the  best  interests  of  the  people  of 
the  city  is  a  question  we  have  not  considered  and  have  no 
right  to  consider,  but  that  it  does  not  violate  the  Oonstitution 
BO  as  to  affect  the  title  to  office  of  the  defendants  we  have  no 
doubt.  These  views  render  it  unnecessary  to  discuss  the  addi* 
tional  point  involved  in  the  second  action. 

The  judgment  in  each  action  must  be  affirmed,  with  costs. 

Allen  and  Akdbews,  JJ.,  concur.  Bapallo,  J.,  concurs 
on  last  ground  discussed  in  opinion,  Gboveb,  Pbokham  and 
FoLGBB,  J  J.,  dissent. 

Judgment  affirmed. 
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168  »205  John  A*  Wbbks^  Respondent,  v.  Thomas  Lovb,  Appellant. 

The  right  of  a  ereditor  of  a  manufacturing  corporation,  organized  under 
the  act  of  1848,  authorizing  the  formation  of  corporations  for  manufac- 
turing and  other  purposes  (Laws  of  1848,  chap.  40),  to  maintain  an  action 
i^nst  one  or  more  of  the  stockholders  of  such  corporation  to  enforce 
the  liability  imposed  upon  them  by  said  act  (section  10),  is  a  several  and 
distinct  right,  and  not  a  joint  right  in  the  creditors  generally. 

He  can,  therefore,  sue  alone  to  enforce  this  liability,  although  there  may 
be  other  creditors  similarly  situated. 

(Argued  December  11,  1873 ;  decided  December  24, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  rendered  under  the 
direction  of  the  court. 


# 
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The  nature  of  the  action  and  the  &cts  pertinent  to  the 
question  discoBBed,  appear  in  the  opinion. 

WtUi4»m  F.  Shepard  for  the  appellant.  This  action  is  not 
authorized ;  the  right  of  action  is  given  to  all  the  creditors  of 
the  company  similarly  situated,  jointly.  {Oegood  v.  Zaytitiy 
6  Abb.  [N.  8.],  1,  9, 10 ;  4  Eds.  Stat,  at  Lai^,  202, 210,  §  20 ; 
jB<mk  of  PotiffMkeepsis  v.  IhbatBonj  24  Wend.,  472  ;  Qarri- 
9on  V.  Howe,  17  N.  T.,  458  5  Burr  v.  Wihox,  22  id.,  551.) 

Theodore  F,  Scmfoay  for  the  respondent.  The  right  to  sue 
on  a  stockholder's  liability  is  a  several  and  distinct  right,  and 
not  a  joint  right  in  the  creditors  generally.  {Coming  v. 
McColUyugky  1 N.  Y.,  47 ;  Abboi  v.  AepinwaU,  26  Barb.,  202 ; 
BankqfPotiffhke&psiev.  liboteoHj  24  Wend.,  472;  Oarri- 
$<m  V.  Howe,  17  N.  Y.  [3  Smith],  468, 462 ;  Burr  v.  WUoomy 
22  id.  [8  Smith],  551,  557.) 

Andrews,  J.  This  action  was  brought  to  recover  of  the 
defendant,  as  a  stockholder  in  the  Peekskill  Enameled  Iron 
Oompany,  a  manufacturing  corporation,  organized  under  the 
act  of  February  17, 1848,  the  amount  of  a  debt  owing  by  the 
company  to  the  plaintiff,  upon  which  judgment  had  been 
recovered  against  the  company,  and  execution  thereon 
returned  unsatisfied  before  the  commencement  of  the  action. 

By  the  tenth  section  of  the  act  it  is  declared  that  all  the 
stockholders  of  a  company  incorporated  under  it  shall  be 
severally  individually  liable  "  to  the  creditors  of  the  com- 
pany," to  an  amount  equal  to  the  stock  held  by  them  respect- 
ively, for  the  debts  of  the  company  until  the  whole  capital 
stock  shall  have  been  paid  in. 

The  twenty-fourth  section  declares  that  no  stockholder 
shall  be  personally  liable  for  the  payment  of  any  debt  of  the 
company  which  "  is  not  to  be  paid  within  one  year  Irom  the 
time  the  debt  is  contracted,  nor  unless  a  suit  for  the  collec- 
tion of  the  debt  shall  be  brought  against  the  company  within 
one  year  after  the  debt  shall  become  due." 
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The  liability  of  the  defendant  as  a  stockholder  under  this 
act  is  not  contested ;  nor  that  the  plaintiff  is  a  creditor,  for 
whose  benefit  this  liability  can  be  enforced. 

It  appears,  however,  that  there  are  other  creditors  of  the 
company  similarly  situated  with  the  plaintiff;  and  the  objec- 
tion is  taken,  which  raises  the  only  question  in  the  case,  that 
the  plaintiff  cannot  sue  alone,  and  that  his  only  remedy  to 
enforce  the  liability  of  the  defendant,  under  the  statute,  is  by 
an  action  to  which  all  the  creditors,  standing  in  a  similar 
relation,  shall  be  parties. 

It  has  been  settled  by  decisions  in  this  State,  in  actions 
brought  by  a  single  creditor  to  enforce  a  stockholder's  lia- 
bility under  this  and  other  statutes  containing  similar  provi- 
sions, that  an  action  at  law  could  be  maintained  against  one  of 
several  stockholders  to  recover  a  debt  owing  by  the  corpora- 
tion. {Bank  of  Poughkeepaie  v.  Ibbotson^  24  Wend.,  472 ; 
Go/rrison  v.  Howe^  17  N.  Y.,  468.) 

The  point  that  the  action  could  not  be  maintained  by  a 
single  creditor,  where  there  are  others  similarly  situated,  was 
not  directly  taken ;  but  the  liability  of  a  single  stockholder 
to  be  sued  was  contested  on  the  ground,  among  others,  that 
such  a  construction  of  the  statute  would  subject  a  stockholder 
to  suits  by  separate  creditors,  and  to  the  ^osts  of  several 
actions ;  and  the  court,  in  the  cases  referred  to,  assumed  that 
this  result  would  follow,  but  held  that  this  inconvenience  was 
not  a  sufficient  ground  for  exempting  a  stockholder  from 
liability  in  an  action  at  law. 

These  decisions  recognize  the  rule  that  an  action  can  be 
maintained  by  a  single  creditor ;  and  although  it  does  not 
distinctly  appear  in  these  cases  that  there  were  other  creditors 
than  the  plaintiffs  therein,  it  does  appear  that  the  corpora- 
tions, in  which  the  defendants  were  stockholders,  were  dis- 
solved or  had  become  insolvent,  and,  by  clear  implication, 
that  there  were  corporate  debts  other  than  those  upon  which 
the  actions  were  brought. 

To  hold  that  the  plaintiff  could  not  maintain  this  action 
because  there  were  other  creditors,  would  confine  the  appli- 
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cation  of  these  decisions  to  the  case  of  a  suit  against  a  stock- 
holder by  the  sole  creditor  of  the  corporation. 

The  right  of  one  of  several  creditors  to  maintain  the  action 
is  also  the  reasonable  construction  of  the  statute. 

Construing  the  tenth  section  in  connection  with  the  twenty- 
fourth  section^  it  is  apparent  that  the  declaration  in  the  tenth 
section,  that  the  stockholders  shall  be  liable  to  the  ^^  creditors  " 
of  the  company,  does  not  create  a  liability  in  favor  of  aU  the 
creditors. 

This  liability  is,  by  the  twenty-fourth  section,  limited  to 
such  creditors  as  have  debts  which  were  payable  within  a 
year  from  the  time  they  were  contracted,  and  upon  which 
judgment  had  been  obtained  against  the  corporation  upon 
suit  brought  within  the  same  time  after  they  became  due. 

The  right  to  bring  suit  against  the  stockholder  is  a  several 
and  distinct  right  in  the  creditor,  depending  upon  special  cir- 
cumstances, and  not  a  joint  right  in  the  creditors  generally. 

The  provision  in  the  twenty-fourth  section  that  no  suit 
shall  be  brought  against  a  stockholder  who  has  ceased  to  be 
such  for  "  any  debt  so  contracted,"  unless  brought  within  two 
years  after  he  has  ceased  to  be  such,  confirms  this  construction. 

It  assumes  a  liability  to  suit  for  a  debt  as  a  single,  com- 
plete cause  of  action,  and  not  merely  a  liability  in  equity  to 
be  enforced  in  an  equitable  action. 

The  personal  liability  of  stockholders,  under  these  acts, 
may  be  enforced  in  an  equitable  action  against  all  the  stock- 
holders. The  liability  is  created  for  the  security  of  creditors ; 
and,  upon  the  dissolution  or  insolvency  of  the  corporation,  it 
may  be  treated  as  corporate  property ;  and  the  court  may,  in 
a  proper  action,  provide  for  taking  an  account  and  enforcing 
the  liability  of  all  the  stockholders  for  the  benefit  of  all  the 
creditors  entitled  to  share  in  the  fund  collected  from  the 
stockholders,  in  satisfaction  of  their  liability.  {Brigga  v.  Pen- 
niman^  8  Oow.,  387;  Marm  v.  Pentz^  3  Comstock,  415; 
Osgood  V.  Lwytvn,y  5  Abb.  [N.  S.],  1.)  And  it  was  inti- 
mated in  Garrison  v.  Howe  that  a  stockholder  who  had  been 
sued  by  a  creditor,  in  case  a  recovery  against  him  would  sub- 
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ject  him  to  a  greater  liability  for  the  debts  of  the  corporation 
than  his  share,  as  between  himself  and  the  other  stockholders, 
might  commence  an  equitable  action  against  all  the  creditors 
and  stockholders  for  an  account  and  for  contribution,  with  a 
view  to  distribute  the  burden  of  the  debt  among  the  stock- 
holders according  to  the  amount  of  stoek  held  by  them 
respectively. 

But  these  questions  do  not  arise  in  this  case. 

The  sole  ground  urged  by  the  appellant  here  is  that  an 
action  at  law,  where  there  are  several  creditors,  will  not  lie, 
in  any  case,  in  favor  of  one  of  them,  against  a  stockholder  in 
d  corporation  organized  under  the  act  of  1848. 

This  cannot  be  sustained  upon  the  construction  of  the  act, 
or  upon  the  authorities. 

The  stockholder,  when  judgment  has  passed  against  him, 
and  his  personal  liability  is  fixed  for  the  debts  of  the  corpora- 
tion to  an  amount  equal  to  the  stock  held  by  him,  or  when 
he  has  paid  debts  of  the  corporation  to  that  amount,  is 
relieved  from  farther  liability. 

ITntil  that  time  he  may  be  charged  in  an  action  by  a  single 
stockholder. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Jeremiah  J.  Colman  et  al.,  Bespondents,  v.  Isaac  Dixon, 

Appellant. 

A  defendant  has  not  an  absolute  legal  right  to  have  the  facts  upon  which 
plaintifib^  claim  for  equitable  reUef  depends,  tried  by  a  juty.  The  mode 
of  trial,  in  such  cases,  is  a  matter  of  discretion  with  the  court,  and  its 
decision,  in  respect  thereto,  is  not  reviewable  in  this  court. 

A  defendant  has  no  absolute  right  to  a  preluninary  order  settling  issues 
in  an  action  for  equitable  relief  to  be  tried  by  a  Jury.  A  refusal  to  grant 
such  an  order  does  not  necessarily  deprive  the  defendant  of  his  right  to 
such  trial.  If  he  has  that  right  and  the  cause  ia  brought  to  trial  before 
the  court  without  a  jury  the  defendant  may  then  object,  and  it  wiU  be 
the  duty  of  the  court  to  order  the  cause  to  be  tried  by  a  jury.    If 
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the  court  refuse  80  to  do,  defendant's  remedy  is  by  appeal  from  judg- 
ment. 
An  appeal  to  this  court  from  an  interlocutory  order  is  premature  and 
improper. 

(Aligned  December  17, 1872;  decided  December  24,  1872.) 

Appbal  from  order  of  the  Superior  Conrli  of  the  oity  of 
New  York,  affirming  an  order  of  Special  Term  denying 
defendant's  motion  for  an  order  settling  issaes  in  the  action 
to  be  tried  by  a  jury. 

The  natare  of  the  action  and  the  facts  sufficiently  appear 
in  the  opinion.^ 

William  H.  Arrumopi  for  the  appellant  Defendant's  right 
to  a  trial  by  jury  in  this  case  is  a  constitutional  right  the 
court  cannot  deny.  (Const,  N.  Y.y  aprt.  1>  §  .2 ;  Wynehamer 
V.  People^  13  N,  T.,  436 ;  Orwam  y.  Eetdku^  17  id.,  498 ; 
Eeywood  v.  City  of  Buffalo^  14  id,,  634 ;  BarUm  v.  Soott^ 
24  id.,  40;  Bradley  v.  Aldrich^  40  id.,  504;  LatUti  y. 
McCaiiyy  41  id.,  110,  112,  note ;  Dam  v.  Dd^mOy.  11  How., 
[U.  S.],  29,  35 ;  MoCay  v,  U.  8.  Bmhy  5  How.,  548 ; 
1  Warren  Law  Studies,  631 ;  ShqpptMrd  v.  Slede^  48  N. 
Y.,  52,  57 ;  Thompaon  v.  Eria  B.  B.,  45  id-,  468,  473.) 
Under  plaintiff's  claim  for  damages  defendant  had  a  right  to 
a  trial  by  jury.  {Huchan  v.  Oa/ryly  44  N.  Y.,  554 ;  Barhio 
V.  ScoUy  24  id.,  45 ;  Dwois  v.  Morris^  36  id.,  569, 572 ;  Penn. 
Coal  Co.  V.  Dd.  and  H%id.  Go.y  1  Keyes,  72,  76 ;  OHhert  v. 
Birkansha/voy  Lofit,,  771 ;  Whitney  v.  Brrmett,  Bald.,  323.) 

Bafallo,  J.  The  complaint  prays  a  perpetual  injunction 
against  the  future  use  by  the  defendant  of  the  plaiotifiEs'  trade* 
mark,  and  also  damages  for  the  past  use  by  the  defendant  of 
the  same  trade-mark.  The  defendant,  before  the  cause  came 
on  for  trial]!  moved  at  Special  Term  for  an  order  settling 
issues  in  the  action  for  trial  by  jury.  The  proposed  issues 
accompanying  the  notice  of  motion  relate  solely  to  the  right 
of  the  plaintiffs  to  the  trade-mark,  and  to  the  question  whether 
the  defendant  has  violated  that  right.    The  motion  was 
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denied  at  Special  Term,  and  the  order  denying  it  was  affirmed 
at  General  Term.  From  the  order  of  affirmance  the  present 
appeal  is  taken. 

To  entitle  the  plaintiffs  to  maintain  this  appeal,  it  most 
appear  that  the  order  appealed  from  has  deprived  them  of  a 
substantial  right.  The  right  of  trial  bj  jury  in  a  case  which, 
under  the  provisions  of  the  State  Oonstitution,  is  triable  in 
that  form,  is  a  substantial  right,  and  if  the  defendant  has,  by 
the  order  in  question,  been  deprived  of  that  right,  the  case  is 
appealable.    Otherwise,  it  is  not. 

It  is  claimed  on  the  part  of  the  defendant  that  so  much  of 
the  plaintiffs'  cause  of  action  as  relates  to  his  claim  for  dam- 
ages is  separable  from  the  claim  for  a  perpetual  injunction 
and  is  triable  by  jury.  Assuming,  without  at  present  decid- 
ing, that  the  defendant  is  correct  in  this  position,  yet  we  are  of 
opinion  that  the  refusal  of  a  preliminary  order  settling  issues 
in  the  case,  does  not  necessarily  deprive  the  defendant  of  his 
right  of  trial  by  jury.  If  he  has  that  right  in  the  present  case 
and  the  cause  is  brought  to  trial  before  the  court  without  a 
jury,  the  defendant  may  then  object  to  the  adjudication  of  the 
plaintiffs'  claim  for  damages,  and  insist  upon  a  jury  trial. 
That  objection  may  be  met  by  a  waiver  of  the  claim  for  dam- 
ages, and  the  cause  can  then  properly  proceed  and  the  right 
to  a  perpetual  injunction  be  passed  upon.  Should  the  plain- 
tiffs insist  upon  their  claim  for  damages,  it  would  then  be  the 
duty  of  the  court,  if  requested,  to  order  that  the  cause  be  tried 
by  a  jury.  {Davis  v.  Morris,  36  N.  T.,  669 ;  Barlow  v. 
SooU,  24  id.,  40;  Hudson  v.  Caryl,  U  id.,  553.)  Should 
this  request  be  refused,  and  should  the  court  proceed  to  award 
damages,  the  defendant's  remedy  by  appeal  from  the  judgment 
would  be  perfect  But  the  defendant  has  no  absolute  right 
to  an  order  at  a  preliminary  stage  of  the  case,  for  the  fram- 
ing of  issues  to  be  tried  by  a  jury.  The  refusal  of  that  order 
did  not  necessarily  compel  the  defendant  to  submit  to  the  trial 
by  the  court  of  the  claim  for  damages. 

The  issues  proposed  by  the  defendant  do  not  even  refer  to 
the  question  of  damages  or  purport  to  submit  that  question 
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to  the  jury,  but  they  do  cover  the  facts  upon  which  the  plain- 
tiff foand  their  claim  for  equitable  relief.  And  the  defendant 
now  infiiats  that  he  had  a  legal  right  to  have  the  &ct8  upon 
which  the  claim  to  equitable  relief  depends  tried  by  a  jury, 
for  the  reason  that  courts  of  equity  frequently  require,  as  a 
condition  of  the  granting  of  an  injuncfion  in  such  cases,  that 
the  plaintiffs'  right  be  first  established  at  law. 

This  position  cannot  be  maintained.  Although  where  the 
right  is  doubtful  it  is  customary  to  refuse  an  injunction  until 
after  a  trial  at  law,  yet  this  is  optional  with  the  court.  It  has 
full  power  to  determine  for  itself  the  questions  of  fact  upon 
which  the  right  to  equitable  relief  demanded  may  depend,  and 
the  awarding  of  issues  is  discretionary. 

The  result  of  the  trial  may  be  that  no  Question  as  to  the 
power  of  the  court  to  adjudicate  upon  the  question  of  dam- 
ages wiU  arise  or  that  no  right  of  the  defendant  in  that  respect 
will  be  violated.  Under  such  circumstances,  an  appeal  to  this 
court  from  an  interlocutory  order  is  premature  and  improper. 

The  appeal  should  therefore  be  dismissed,  but  as  the  respond- 
ents did  not  appear  upon  the  argument  of  the  appeal,  the  disr 
missal  should  be  without  costs. 

All  concur. 

Appeal  dismissed. 


The    Continental    National    Bank,  Appellant,  v.    The 
.   National  Bank  of  the  Commonwealth,  Respondent. 

Where  a  f  oi^ged  certlficatioD  of  a  check  is  presented,  at  the  bank  upcm  which 
the  check  is  drawn,  to  the  teller  whose  certificate  it  purports  to  be, 
and  he  pronounces  it  genuine,  he  adopts  the  certification,  and  the  bank 
is  bound  by  it  the  same  as  if  it  was  genuine. 

It  is  not  necessary  to  an  equitable  estoppel  that  the  party  should  intend 
willfiiHy  to  mislead ;  but  whatever  may  be  the  intent,  if  he  make  such  a 
representation  as  a  sensible  man  would  take  to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it,  and  he  does  so  act,  the  party 
making  the  representation  is  precluded  from  contesting  its  truth. 

80  also,  it  is  not  necessary  that  a  party  should  act  affirmatively  upon  a  decla- 
ration to  claim  an  estoppel    If  he  has  acted  not  in  reliance  upon  it,  but 


RO  575, 

118  640 

118  54L 

50  575 

188  289 

50  675 

135  805 


576  Cont'l  N.  Bakk  v.  N.  Bank  op  thb  Com'wkalth.  [Dec, 


Statement  of  caae. 


has  means  in  his  power  to  retrieye  bis  position,  and  relying  npon  the 
statement  and  in  consequence  of  it,  he  refrains  from  using  these  means, 
his  claim  will  be  upheld. 

The  arrest  and  detention  of  a  swindler  are  powerful  means  in  coercing 
restoration  of  property  he  has  unlawfiilly  obtained,  and  the  loss  of  these 
means  in  consequence  of  a  reliance  upon  the  declarations  of  another 
estops  that  other  from  denying  the  truth  of  the  declarations  (Bafallo, 
J.,  dissenting). 

G.  &  Go.  delivered  to  R  certain  gold  checks  and  certificates,  receiving 
therefor  K's  check  upon  plaintifl^s  bank,  purporting  to  be  certified  by 
its  teller.  G.  &  Go.  immediately  sent  a  messenger  with  the  check  to 
plaintiff's  bank,  who  handed  it  to  the  teller,  asking  if  it  was  all  right. 
The  teller  replied  that  it  was.  The  messenger  immediately  returned  and 
reported  this  to  G.  &  Go.  The  certification  was  in  fact  forged.  Kelying 
upon  the  declaration  of  the  teller,  G.  &  Go.  sef rained  from  taking  such 
measures  ^  might  and  probably  would  have  stopped  the  payment  of 
the  gold  checks,  or  a  portion  of  them.  G.  &  Go.  deposited  the  check 
with  defendant.  Plaintiff  brought  suit  to  recover  back  the  money  paid 
thereon.  Upon  the  trial  the  judge,  after  charging,  in  substance,  that  if 
G.  (one  of  the  firm  of  G.  &  Go.)  had  done  all  that  could  be  done  on  his 
part  at  the  time  of  making  the  declaration,  and  had  put  himself  in  such 
a  position  that  the  declaration  could  not  afi!ect  his  action,  then  the  prin- 
ciple of  estoppel  would  not  apply,  charged  as  follows  :  '*  The  delivery 
of  these  gold  checks  on  the  part  of  Mr.  G.,  it  is  insisted  upon,  is  in  law ' 
a  ddliveiy  of  the  gold.    I  think  it  was  not.*' 

BMj  that  although  the  charge,  if  construed  as  a  statement  of  law  appli* 
cable  to  all  cases,  might  be  technically  inaccurate,  yet,  as  used,  it 
simply  conveyed  the  idea  that  there  was  not  such  a  delivery  as 
prevented  the  interception  of  the  checks  and  stoppage  of  payment,  and 
so  considered  it  did  not  nuslead  the  jury,  and  was  not  error.  Also  hdd^ 
that  plaintiff  was  estopped  by  the  declaration  of  its  teller  from  ques- 
tioning the  genuineness  of  the  certification. 

(Argued  December  4, 1872 ;  decided  December  17, 1872.) 

Appeal  from  judgment  o|  the  Greneral  Tena  of  the 
Sapreme  Court  in  the  first  judicial  diBtrict,  affinning  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

The  action  was  brought  to  recover  $63,062.50  paid  by 
plaintiff  upon  a  check  dated  May  Ist,  1866,  drawn  upon 
plaintiff  by  one  John  Boss  to  the  order  of  J.  S. 
Oronise  &  Co.  The  check  purported  to  be  certified  by 
the  teller  of  plaintifi!'s  bank  and  was  received  by  Cronisa 
&  Co.  from  John  Boss,  the  maker,  as  a  certified  check,  and 
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by  Oronifie  &  Co.  deposited  in  defendant's  bank.  The  certi- 
fication was  a  forgery. 

John  Boss,  who  drew  this  check,  was  a  dealer  with  the  plain- 
tiff and  kept  an  account  at  its  bank.  On  the  80th  of  April, 
1866,  Oronise  &  Co.  sold  $50,000  of  gold,  delirerable  the  next 
day,  the  1st  of  May.  This  sale  was  made  to  brokers.  These 
brokers  ^'  gave  up,"  according  to  the  phrase  of  the  gold 
exchange,  the  Dame  of  John  Ross  as  their  principal,  and  that 
name  was  accepted  by  Cronise's  clerks  or  partner  in  his 
absence.  On  the  Ist  of  May,  at  about  a  quarter-past  two 
o'clock,  Boss  presented  himself  at  the  office  of  Cronise  &  Co., 
never  having  been  seen  or  known  by  any  of  the  firm  before. 
He  presented  the  check  in  controversy  in  this  case  and  asked 
for  the  gold  coining  to  him,  and  stated  he  intended  to  make 
delivery  of  the  gold  to  Albert  Bpeyers. 

Cronise  handed  the  check  to  his  clerk  and  told  him  "  to 
go  to  the  Continental  Bank  and  see  if  that  check  was  all  right, 
and  if  not  right  to  go  to  Speyers  and  stop  the  gold."  The  clerk 
went  as  directed,  presented  this  certified  check  to  the  teller  of 
the  plaintiff's  bank  in  the  ordinary  way,  as  the  teller  stood  at 
his  desk,  and  said  to  him,  ^^Is  that  all  right!"  to  which 
the  teller  replied,  "yes."  The  messenger  immediately 
returned  and  reported  to  Cronise  this  information.  He 
had  been  absent  not  to  exceed  two  minutes,  but  before  he 
returned  Boss  had  received  gold  checks  and  certificates  to  the 
amount  of  $50,000,  to  wit :  Eight  gold  checks  for  $5,000 
each  on  the  Bank  of  New  York,  payable  to  his  order,  and 
two  gold  certificates  for  $5,000  each  issued  by  the  United 
States  Treasury,  payable  to  bearer,  and  had  left  the  office. 
Cronise  testified  that  he  relied  entirely  upon  the  information 
obtained  from  plaintiff's  bank,  and  in  consequence  took  no 
steps  to  pursue  Boss.  Boss  took  the  checks  to  the  Bank  of 
New  York.  Upon  demanding  the  gold  he  was  required  by 
the  teller  of  that  bank  to  verify  or  identify  himself  before 
they  would  deliver  the  gold  to  him.  This  identification, 
which  he  accomplished  by  going  to  the  Union  Bank  and 
bringing  the  authentication  of  its  teller,  occupied  ten   or 
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fifteen  minutes  before  be  was  able  to  get  the  gold  which  he 
demanded.  That  day  or  the  next  Boss  left  the  country  and 
has  never  been  heard  of  since.  Cronise  &  Co.  indorsed  the 
check  given  bj  Ross  and  deposited  it  in  the  defendant's  bank 
at  three  o'clock  on  the  afternoon  of  the  1st  of  May.  The 
check  was  sent  in  through  the  clearing-house  and  charged  to 
plaintiff  in  favor  of  defendant  upon  the  morning  of  the  2d  of 
May  in  the  usual  way.  About  twenty  minutes  past  two 
o'clock  on  the  following  day,  notice  was  given  defendant 
that  the  certification  was  a  forgery. 

The  court  was  requested  to  charge : 

2d  Request.  That,  to  estop  plaintiff,  the  check  mast  have 
been  taken  for  value  on  the  faith  of  the  acts  or  declarations  of 
the  plaintiff's  teller. 

3d  Request.  That  it  was  not  enough  to  show  acts  or  declara- 
tions of  plaintiff's  teller  inducing  the  belief  that  the  certifica- 
tion was  genuine,  but  it  must  be  shown  that  the  check  was 
taken  for  value  on  the  faith  of  such  acts  or  declarations. 

5th  Request.  That  if  the  check  was  not  shown  to  plaintiff's 
teller  until  after  Cronise  &  Co.  had  actually  delivered  the 
gold  checks  and  certificates  to  Ross,  then  the  only  question 
was  the  question  of  forgery. 

6th  Request.  That  if  nothing  further  remained  to  be  done 
by  Cronise  &  Co.  to  complete  their  contract  with  Ross,  then 
the  delivery  was  not  made  on  the  faith  of  the  statements  of 
plaintiff's  teller. 

7th  Request.  That  the  jury  could  not  speculate  upon  what 
weight  have  been  done  or  attempted  by  Cronise  ife  Co.,  after 
the  delivery  by  them  of  the  gold  certificates  or  checks  to 
Ross,  had  they  been  apprised  that  the  certification  was  a  for- 
gery after  such  delivery. 

8th  Request.  That  defendant's  rights  were  not  superior  to 
those  of  Cronise  &  Co. 

9th  Request.  That  plaintiff  was  bound  by  the  acts  and 
declarations  of  its  teller  only  so  far  as  the  same  were  within 
the  scope  of  his  authority ;  and  that  bis  verbal  admission  was 
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not  binding  on  plaintiff,  nnless  authority  to  make  sacli  was 
proved  or  the  statement  ratified. 

Each  of  which  requests  the  judge  refused  to  charge,  except 
as  he  subsequently  charged,  and  an  exception  was  taken  to 
each  refusal. 

The  portion  of  the  charge  excepted  to  and  other  facts 
appear  in  the  opinion.  The  jury  found  a  verdict  for  the 
defendant,  adding  to  their  verdict  the  following  words : 

"  We  also  find  the  certification  of  the  check  in  question  to 
be  a  forged  certification." 

I/uther  B.  JfcM^sk  for  the  appellant  The  statement  of 
defendant's  teller  did  not  amount  to  an  estoppel  m  pais,  as  it 
does  not  appear  it  was  made  to  mislead.  {Picka/rd  v.  Sears, 
6  Ad.  &  Ell.,  469 ;  33  E.  0.  L.  R,  257 ;  Plumh  v.  CoMor 
raugus  Co.,  18  N.  Y.,  392,  394 ;  Finnegan  v.  Ca/rraher,  47 
id.,  493,  500 ;  Piper  v.  Qil/raore  (Maine),  3  Am.  Law  Reg. 
[N.  S.],  584 ;  Jemtt  v.  MiUer,  10  N.  T.,  402.)  To  claim  an 
estoppel  in  pais  it  is  necessary  that  the  party  urging  it  should 
have  acted  in  the  transaction  and  changed  his  position  on  the 
faith  of  it.  {Picka/rd  v.  Sears,  6  Ad.  <fc  Ell,  469 ;  WdUmd 
Ca/nal  Co,  v.  Hath/jmay,  8  Wend.,  480 ;  Pres.  Cong,  of 
Salem  v.  WiUimis,  9  id.,  147 ;  Beeell  v.  OdeU,  3  Hill,  215 
Frost  V.  Sar.  Mut.  Ins.  Co.,  5  Denio,  154-158 ;  Pike  v 
Acker,  Hill  &  D.  Supp.,  90 ;  Tricscott  v.  Dams,  4  Barb.,  495 
Power  V.  Pinkerton,  1  E.  D,  Smith,  30 ;  Broohmxm  v.  Met 
calf,  4  Robt.,  568 ;  Lwwrenoe  v.  Brown,  5  N.  T.,  394-401 ; 
Brown  v.  Rowen,  30  id,,  519-541 ;  /S5.  John  v.  Roberts,  31 
id.,  441 ;  Shapley  v.  AVboU,  42  id.,  448-^8 ;  Dyer  v.  Cady, 
20  Conn.,  563;  Rowe  v.  Jerome,  18  id.,  138;  Wilcox  v. 
HoweU,  44. N.  T.,  398;  Malony  v.  Horan,'!^  Abb.,  289; 
Eldred  v.  Hazlett,  33  Penn.  R.,  307;  Herman  Estoppels, 
445,  §  449.)  The  question  of  estoppel,  after  the  jury  foimd 
that  plaintiff's  teller  had  recognized  the  certificate,  was  a 
question  of  law  and  not  of  fact.  {Martin,  v.  AngeU,  7 
Barb.,  407, 409 ;  Lownsberry  v.  Depew,  28  id.,  44 ;  De&eU  v. 
Odett,  3  Hill,  315.)    The  teller  had  no  authority  to  admit 
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that  the  forged  certificate  was  genuine,  and  his  statements 
in  this  respect  did  not  bind  the  bank.  {Farmers  and 
Mechanics?  Bank  of  Kmt  Go.  v.  Butchers  and  Droveri 
Bank^  16  N.  T.,  124 ;  Denio's  opinion,  14  id.,  623 ;  Brown's 
opinion,  28  id.,  425 ;  in  Meady  Beceivery  v.  The  Merchants^ 
Bank  of  Albany y  26  id.,  143 ;  Irving  Bank  v.  Wetheraldj 
86  N.  T.,  385.) 

James  Fmott  for  the  respondent.  Defendant  is  entitled  to 
the  benefit  of  any  estoppel  of  which  Cronise  could  have 
availed  himself.  {Farm,  and  Mech.  Bank  v.  Butch,  and 
Drov.  BamJcy  14  N.  Y.,  623 ;  Oriswold  v.  Haveny  25  id.,  595 ; 
N.  Y.  and  N.  H.  R.  R.  v.  SchuyleVy  84  id.,  80 ;  Ferguson 
V.  HamiUony  85  Barb.,  45Y ;  Moss  v.  Averilly  6  Seld.,  450, 
460 ;  Van  Duzer  v.  HtmCy  21  N.  T.,  588.)  Plaintiff  will  not 
be  permitted  to  retract  its  statement  if  Cronise  was  led  by 
it  to  do  or  omit  things  he  might  have  refused  or  have  done,  and 
which  were  prejudicial  to  his  interests.  {Baker  v.  Union 
Mut.  Life  Ins.  Co.y  43  N,  T.,  288,  289,  and  cases  cited ; 
Plumb  V.  CaUa/raugus  Co.y  18  id.,  892,  894 ;  Picka/rd  v. 
Searsy  6  A.  &  E.,  469,  475.)  If  plaintiff  was  bound  by  the 
statement  of  its  ofiicer,  it  was  most  clearly  estopped.  {Irving 
Bank  v.  Waheraldy  86  N.  T.,  885.)  The  things  done  by 
Crom'se  and  defendant  on  the  faith  of  the  statement  of  plain- 
tiff's ofiicer,  are  suifioient  to  estop  plaintiff  firom  denying  its 
agent's  statement.  {Kingsley  v.  Vei'nony  4  Sandf.  [S.  C], 
861 ;  Irving  Bank  v.  Wetheraldy  86  N.  Y.,  335  ;  8  Comst, 
151;  4  id.,  236;  42  Barb.,  18;  Delaware  Bank  v.  JarviSy 
29  N,  Y.,  226 ;  St.  John  v.  RohertSy  81  id.,  442 ;  Brc/von  v. 
Mon;tgomeTyy  20  id.,  287.)  Plaintiff's  teller  was  authorized  to 
make  the  statement  made  by  him,  and  plaintiff  is  bound  by 
it.  {Oriswold  v.  Haveny  25  IS.  Y.,  695 ;  Irving  BamJc  v. 
Wetheraldy  86  id.,  885 ;  Merchants^  Bank  v.  State  Banky  10 
Wallace,  604 ;  Van  Duzer  v.  Eowey  21  N.  Y.,  538.) 

FoLQEB,  J.    The  jury  have  found  to  be  a  forgery  the  writ- 
ing on  the  check,  which  purports  to  be  a  certification  thereof 
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by  the  plaintiS's  teller.  They  have  also  found  that  the  teller, 
-when  resorted  to,  in  effect  prononnced  it  genuine. 

That  the  plaintiff  would  be  bound  by  the  act  of  its  teller, 
had  he  in  fact  certified  the  cheek,  is  settled.  {I^ar.  dk  Mech. 
Bh,  V.  Butch.  <&  Drov.  Bk.,  16  N.  Y.,  125 ;  S.  0.,  14  N.  T., 
623.)  Nor  do  we  doubt  that  an  admission  by  him  that  it  was 
genuine,  made  on  the  presentation  to  him  of  the  counterfeited 
certification  and  inquiry  put,  also  binds  the  plaintiff.  We  can 
see  no  difference  in  result,  and  effect  upon  others  dealing  with 
the  check  on  the  strength  of  that  admission,  between  writing 
^'  Timpson,  teller,''  signifying  good,  upon  a  worthless  check, 
and  declaring  that  the  words  ^^  Timpson,  teller,"  abeady  there, 
were  written  there  by  him.  In  the  one  case  they  are  his  own, 
and  signify  good.  In  the  other  he  adopts  them  as  his  own, 
and  so  makes  them,  his  own,  and  they  siguify  good.  This 
was  the  effect  of  his  admission.  (And  see  57  Mame^  infra, 
and  Qremfidd  Bk.  v.  CrafU,  4  Allen,  447.) 

There  seems  to  be  no  dispute  but  that  the  defendant  takes 
the  place  of  Cronise  &  Co.,  and  may  avail  itself  of  any 
defence  to  the  action  of  the  plaintiff  which  that  firm  of  bro- 
kers could  have  made. 

The  question  then  arises,  is  the  plaintiff  by  the  other 
facts  presented,  estopped  from  maintaining  that  in  truth  the 
certification  was  a  forgery,  and  the  admission  of  its  teller 
an  innocent  mistake ! 

There  is  no  disagreement  as  to  the  general  definition  of  an 
estoppel  tn  paiB.  It  is  agreed  that  there  must  have  been 
some  act  or  declaration  of  the  plaintiff  or  of  its  agent  to 
the  defendant's  assignors,  which  so  affected  the  conduct  of 
the  latter  to  their  injury,  as  that  it  would  be  unjust  now  to 
permit  the  plaintiff  to  set  up  the  truth  of  the  case  to  the  con* 
trary  of  its  mistaken  act  or  declaration. 

But  the  plaintiff  insists  that  there  are  certain  limitations  to 
be  put  upon  this  generality. 

1st.  The  plaintiff  claims  that  it  is  necessary  that  its  act 
or  declaration  must  have  been  made  to  mislead. 

To  this  proposition  the  plaintiff  cites  Pickard  v.  Sears  (6 
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Ad.  &  Ell.,  469 ;  33  Eng.  Com.  Law,  115),  where  the  court 
say :  "  Where  one  by  his  words  or  conduct  vnUftdh/  causes 
another,"  etc.  But  this  word  "  willfully,"  used  in  the  decision 
in  that  case,  has  subsequently  received  judicial  comment  and 
limitation.  Thus  in  jFreemcm  v.  Cooke  (2  Exch.,  664)  the 
court  say :  *'  By  the  term  '  willfully,'  however,  in  that  rule,  we 
must  understand,  if,  whatever  a  man's  real  intentions  may  be, 
he  so  conducts  himself  that  a  reasonable  man  would  take  the  * 
representation  to  be  true,  and  believe  that  it  was  meant  that 
he  should  act  upon  it,  and  he  did  act  upon  it  as  true,  the 
party  making  the  representation  would  be  equally  precluded 
from  contesting  its  truth ;  and  conduct  by  negligence  or  omis- 
sion, where  there  is  a  duty  cast  upon  any  person  by  usage  of 
trade  or  otherwise  to  disclose  the  truth,  may  often  have  the 
same  effect."  • 

So  in  Cornish  v.  AMngton  (4  Hurl.,  &  N.,  649),  Pollock, 
C.  B.,  says :  "  The  jury  having  found  that  the  defendant, 
whether  intentionally  or  not,  led  the  plaintiff  to  form  an  opin- 
ion that  he  was  dealing  with  the  defendant  and  induced  him 
to  furnish  goods  to  the  defendant,  the  defendant  must  pay 
him  for  them."  And  referring  to  FTeemam,  v.  Gooke^  and 
PicJcard  v.  Sea/ra  {mpra\  the  learned  chief  baron  remarks  to 
the  effect  that  the  word  "  willfully  "  means  nothing  more  than 
"  voluntarily,"  and  he  holds  that  if  the  representation  was 
made  voluntarily,  though  the  effect  upon  the  hearer  was  pro- 
duced unintentionally,  the  same  result  would  follow;  and  that 
if  a  party  uses  language  which,  in  the  ordinary  course  of  busi- 
ness and  the  general  sense  in  which  words  are  understood, 
conveys  a  certain  meaning,  he  cannot  afterward  say  that  he 
is  not  bound,  if  another  so  understanding  it  has  acted  upon  it. 
Of  course,  this  general  language  here  extracted  should  be  read- 
.  in  connection  with  the  facts  of  that  case  to  prevent  carrying 
the  force  of  these  words  too  far.  But  it  is  shown  that  "  will- 
fully "  and  "  voluntarily,"  as  used  in  the  definition  of  an  estop- 
pel, are  convertible. 

In  M(m.  c6  Trad.  Bh  v.  Hazard  (30  N.  Y.,  226)  it  is  said 
that  it  is  not  necessary  to  an  equitable  estoppel  that  the  party 
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should  design  to  mislead.  Be  this  dictum  or  rule,  we  do  oot 
find  that  it  has  been  in  this  State  disputed  or  questioned. 

In  In  re  Bahia  <&  S.  P.  Baikoay  Co.  (Law  E.,  3  Q.  B.,  584) 
it  is  held  that  if  a  representation  is  made  with  the  intention 
that  it  shall  be  acted  upon  by  another,  and  he  does  so,  there 
is  an  estoppel  from  denying  i^e  truth  of  what  was  represented 
to  be  the  fact,  and  that  the  case  is  within  the  principle  of  Pick- 
wd  V.  8ewt8y  as  explained  by  Freemcm  v.  Cooke  (both  suprd). 

The  word  "  willful "  does  not  mean  mala  cmiinoy  but  so  far 
willfully  that  the  party,  making  the  representation  acted  upon, 
means  that  it  shall  be  acted  upon  in  that  way.  (Per  Comp- 
TON,  J.,  in  Howa/rd  v.  Hudson^  2  Ellis  &  Bl.,  1.) 

And  we  hold  that  there  need  not  be,  upon  the  part  of  the 
person  making  a  declaration  or  doing  an  act,  an  intention  to 
mislead  the  one  who*  is  induced  to  rely  upon  it.  There  are 
cases  in  which  parties  have  been  estopped  where  their  acts  or 
declarations  have  been  done  or  made  in  ignorance  of  their 
own  rights,  not  knowing  that  the  law  of  the  land  gave  them 
such  rights.  Here,  certainly,  there  could  be  no  purpose  to 
mislead  others,  for  there  was  not  the  knowledge  to  inform  the 
purpose,  and  both  parties  were  equally  and  innocently  misled. 
{Storre  v.  Ba/rkeTy  6  J.  C,  166.)  Indeed,  it  would  limit  the 
rule  much  vdthin  the  reason  of  it,  if  it  were  restricted  to  cases 
where  there  was  an  element  of  fraudulent  purpose.  In  very 
many  of  the  cases  in  which  the  rule  has  been  applied,  there 
was  no  more  than  negligence  on  the  part  of  him  who  was 
estopped.  And  it  has  long  been  held,  that  where  it  is  a 
breach  of  good  faith  to  allow  the  truth  to  be  shown,  there  an 
admission  will  estop.  {Oaylord  v.  Van  Loan^  15  Wend., 
808.)  There  are  decisions  where  the  rule  has  been  stated  as 
the  plaintiff  claims  it.  We  have  looked  at  those  cited  by 
it.  It  was  not  necessary  to  the  conclusions  of  the  court 
in  those,  that  such  restriction  should  be  put  upon  the  rule, 
and  we  do  not  think  that  the  language  employed  was  used 
with  the  intention  of  making  such  a  limitation,  for  the  facts 
of  the  case  did  not  require  it. 

2d.  The  plaintiii  further  claims  that  Oronise  &  Co.  parted 
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with  the  gold  and  took  the  check  before  the  declaration  of 
the  teller  waa  made  known  to  them,  and  that  before  an  estop- 
pel can  be  insisted  npon  it  mnst  appear  that  thej  acted  in 
reliance  thereupon,  or  altered  their  position  in  consequence 
thereof,  or  parted  with  some  value  on  the  faith  therein. 

The  fair  result  of  the  testimony  is,  that  Koss  left  the  oflSce 
of  Cronise  &  Oo.  before  the  return  of  their  messenger  to  it 
from  the  bank,  and  pronise  &  Co.  had  then  delivered  the 
gold  checks.  Thej  did  no  act,  after  hia  return,  relying  upon 
the  declaration  of  the  teller  which  the  messenger  brought  to 
them. 

Assuming,  for  the  present,  that  they  did  in  reliance  upon 
that  declaration  refrain  from  action  and  left  untaken  any 
measures  for  the  arrest  of  Ross  or  the  stoppage  of  payment 
on  the  checks  he  had  received ;  assuming  that  it  is  reasonably 
probable  that,  if  they  had  been  told  by  the  plaintiff  the 
reverse  of  what  they  were  told,  they  would  have  acted  and 
would  have  taken  those  measures;  assuming  that  it  is  reason- 
ably probable  that  action  and  such  measures  would  have  pre- 
vented the  whole  or  some  part  of  the  damage  which  befeU,  can 
it  be  held  that  the  conduct  of  Cronise  &  Co.  was  so  affected 
to  their  injury  by  the  declaration  of  the  plaintiff  as  that  the 
defendant  may  set  up  the  declaration  in  estoppel  of  the  plain- 
tiff! The  proposition  contained  in  this  query,  we  under- 
stand the  plaintiff  to  resist.  And  this,  because  the  act,  the 
affirmative  act,  had  been  done  which  changed  the  position  of 
Cronise  &  Co.  toward  Boss  and  the  transaction  before  the 
declaration  was  made  known  to  them,  and  had  not  been  done 
in  reliance  upon  it.  And  this  is  a  denial,  that  after  a  decla- 
ration is  made  and  is  relied  upon,  an  omission  thereby 
induced  to  act  and  to  take  such  measures  as  will  arrest  an 
impending  evil,  and  an  injury  resulting  from  such  omission, 
can  be  made  available  as  an  estoppel. 

In  Reward  v.  Hudson  {supra\  Lord  Cakpbsll,  C.  J., 
recognizes  the  existence  of  the  principle,  that  doing  an 
act  and  omission  to  act  are  the  same.  (And  see  ffelme 
V.  jPha.  Life  Ins.  Co.j  61  Penn.  St.,  107.)    In  £mfJkU 
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T.  W^fin  (Law  S.,  6  Q.  B.,  660)  the  person  who  relied 
upon  the  declaration  had  before  it  was  made  and  not  in 
reliance  npon  it,  paid  his  money  for  property  not  deliv- 
ered, but  after  it  was  made  ikying  upon  it,  took  no  active 
course  of  conduct,  remaining  content  and  passive.  Had 
the  declaration  been  the  reverse  of  what  it  waa,  which  would 
then  have  been  true,  he  might  have  taken  active  measures 
tending  to  retrieve  his  position.  He  rested  satisfied  in  the 
belief,  as  a  reasonable  man,  that  the  property  had  been  passed 
to  him  as  agreed.  And  he  was  damaged.  The  right  of  estop- 
pel was  there  upheld,  and  it  was  maintained  upon  the  ground 
of  the  plaintiff  relying  upon  the  statement  and  taking  no  steps 
further,  ancT  of  his  abstaining  £rom  active  measures  of  recov^ 
ery  in  consequence  of  the  statement.  It  was  there  held,  that 
acquiescent  reliance  npon  the  defendant's  statement  was  an 
alteration  of  the  plaintiff's  position. 

In  Casoo  Bank  v.  Keew  (53  Maine,  103)  the  question  was 
presented.  The  plaintiff  there  held  a  note  purporting  to 
have  been  signed  by  the  defendant.  Hearing  that  the  same 
was  forged,  the  plaintiff  asked  the  defendant,  who,  looking 
at  the  note,  admitted  the  signature  to  be  genuine.  The  plain* 
tiff,  in  reliance  on  that  admission,  refrained  from  taking  any 
proceedings  against  him  who  passed  the  note  to  it,  so  as 
to  secure  payment  from  him.  The  instructions  to  the  jury 
were:  That  if  the  plaintiff,  relying  upon  the  defendant's 
admission,  was  induced  to  refrain  from  obtaining  security  by 
arrest  of  the  one  passing  the  note  upon  it  or  by  attach- 
ment of  his  property,  and  thereby  sustained  an  injury,  the 
defendant  would  be  estopped  from  denying  his  signature. 
This  instruction  was  declared  by  the  court  on  review  to  be 
in  harmony  with  the  principles  applicable  to  estoppels  in 
pais.    (And  see  16  Wend.,  wpra,  and  Brown  v.  Sprague,  6 

Denio,  545.) 

These  cases  appear  to  us  to  lay  down  a  sound  rule.  It  must 
be  that  the  conduct  of  men,  which  may  be  influenced  by  the 
declarations  of  those  with  whom  they  deal ;  is  not  confined  to 
that  whicK  is  shown  by  affirmative  and  positive  acts  following 
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upon  and  induced  by  those  declarations.  Conduct  is  not  alone 
that  which  is  active,  positive  and  affirmative.  Conduct,  as  lim- 
ited to  this  inquiry,  is  the  reserve  of  one's  own  powers  of  per- 
son and  property,  and  of  those  means  of  help  which  can  be  sum- 
moned from  friendly  or  accommodating  sources  and  from  the 
tribunals  and  officers  of  justice,  and  is  as  often  forbearance  of 
their  use  and  quiescence  and  contentment  with  affairs  as  they 
are,  as  action  designed  to  change  affairs.  And  such  quiescence 
and  content,  induced  by  £sJse  or  erroneous  statement,  may  be 
quite  as  damaging  as  any  result  from  action.  It  is  as  bad  to 
fail  to  recover  property  gone,  when  with  the  knowledge  of 
an  existing  fact  it  might  have  been  retrieved,  as  it  is  to  lose 
it.  And  so  it  is  as  damaging  to  rely  in  quiet  upon  an  untrue 
statement,  to  the  neglect  of  using  the  means  of  recovery,  as 
it  is  to  rely  upon  an  untrue  statement,  and  by  action  thereon 
meet  with  loss  irreparable.  To  hold  otherwise,  would  be  to 
assert  that  the  law  makes  a  difference  between  damage 
received  by  action  and  omission  to  act,  in  circumstances  pre- 
cisely similar,  save  in  these  elements.  When  an  act  produces 
conduct  from  which  flows  injury,  it  cannot  matter  whether 
that  conduct  be  affirmative  or  negative,  active  or  qaiescent. 

We  assumed,  for  the  purpose  of  the  previous  consideration 
of  one  branch  of  the  subject,  that  Cronise  &  Co.  did,  in  reli- 
ance upon  the  declaration  of  the  plaintiff,  refrain  from  action 
and  leave  untaken  any  measures.  The  jury  have  so  found 
the  fact,  and  the  finding  is  sustained  by  the  testimony.  We 
also  assumed  that  it  was  reasonably  probable  that  if  they  had 
been  told  the  truth  by  the  plaintiff  they  would  have  acted, 
and  have  taken  measures  which  would  have  prevented  the 
whole  or  some  of  the  injury  which  befell.  The  jury  have 
found  that  this  assumption  is  well  founded. 

Though,  as  is  conceded  herein,  Ross  left  the  office  of  the 
brokers  before  their  messenger  returned,  he  had  left  but  a 
very  short  time;  a  time  so  short  that,  had  the  plaintiff 
declared  the  certification  a  forgery  and  the  check  worthless, 
there  was  ground  for  the  jury  to  find  that  there  was  time  for 
the  broker's  clerk,  with  his  speed  of  foot,  to  have  gone  from 
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the  bank  of  plaintijOT  to  the  office  of  Spejers,  there  have 
learned  the  fiilsity  of  Eosa'  aBsertion  of  a  delivery  of  gold  to 
Speyer,  and  thenoe  to  the  office  of  Cronise  &  Co.,  and  have 
delivered  his  message  soon  enough  for  measures  to  have  been 
decided  upon  and  taken  for  the  stoppage  of  the  payment  of 
the  checks  at  the  Bank  of  New  York.  We  leave  out  of  view, 
for  the  present,  the  checks  upon  the  subtreasury. 

Nor  was  it  a  stramed,  unnatural  nor  unjnatified  inference 
for  the  jury  to  make,  that  the  clerk  would  so  have  done^  and 
that  Cronise  &  Co.  would  have  taken  such  measures  and 
made  stoppage  of  payment.  It  was  but  applying  to  the  fSacts 
of  the  case,  and  to  the  position  of  the  parties  in  this  transac- 
tion, the  common  knowledge  of  human  nature  and  its  work- 
ings under  powerful  inceiitives,  and  at  a  particular  spot  in 
the  State  and  a  particular  hour  of  the  day  when  those  inoen- 

And  from  these  findings,  thus  authorized,  it  was  a  legiti- 
mate conclusion  that  Cronise  &  Co.  suffered  injury  by  the 
declaration  to  them  of  the  plaintiff. 

And  if  there  is  nothing  eke  in  the  case,  the  verdict  and 
judgment  are  to  be  sustained. 

The  plaintiff  insists,  however,  that  the  learned  judge  at 
circuit  made  several  errors  in  his  refusals  to  charge  aa 
requested,  and  in  the  charge  which  he  delivered  to  the  jury. 

We  will  notice  aU  of  these  instances  which  are  indicated 
upon  the  points  handed  up,  alluding  to  the  requests  by  the 
numbers  given  to  them  in  the  points. 

The  second,  third  and  fifth  requests  are  already  covered  by 
what  we  have  said. 

The  seventh  request  is :  "  That  the  jury  cannot  speculate 
upon  what  might  have  been  done  or  attempted  by  Cronise  & 
Co.  after  the  delivery  by  them  of  the  gold  certificates  or  gold 
checks  to  the  person  calling  himself  John  Boss  had  they  been 
apprised  that  the  certificate  was  a  forgery  after  such  delivery." 

If,  by  the  word  "  speculate,"  which  is  the  word  of  control- 
ling meaning  in  the  request,  was  meant  to  guess,  or  to  reason 
to   practical  results  from  unproven  premises,  doubtless  the 
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jury  had  no  right  ao  to  do.  And  there  wonld  have  been  no 
error  in  the  learned  judge  if  he  had  so  told  the  jnrj.  But  it 
would  have  been  in  the  nature  of  an  abetraet  proposition,  not 
necessarily  involved  in  nor  growing  out  of  the  particular  cabe. 
Hence  it  was  not  error  for  him  to  decline  to  charge,  except 
as  he  did  thereafter  charge.  He  did  charge  them  that 
Cronise  &  Co.,  to  set  up  an  estoppel,  must  have  had  time  to 
stop  payment  of  the  gold ;  that  the  circumstances  must  have 
been  such  as  that  they  could  have  done  it ;  that  they  must 
have  occupied  such  a  rektion  to  the  transaction  as  that  they 
could,  with  reasonable  diligence,  have  arrested  the  crime  in 
its  consummation  and  have  secured  the  gold ;  that  they  must 
have  i^till  stood  in  a  position  where  they  could  have  corrected 
any  act  and  could  have  saved  the  gold.  This  put  the  jury 
upon  the  proper  inquiry.  Kor  can  we  concede  that,  at  the 
close  of  the  trial,  the  question  of  estoppel  had  become  one  of 
law  only  and  for  the  court,  as  is  claimed  by  the  learned 
counsel  for  the  plaintiff.  He  admits  that  there  were  two 
questions  yet  for  the  jury;  whether  the  certification  was 
forged  or  not,  and  whether  its  genuineness  was  admitted. 
And,  surely,  it  was  still  a  question  of  &Gt  bow  much  relative 
time  had  been  spent  by  the  respective  actors  from  the  moment 
Boss  left  the  office  of  Oronise  &  Go.  until  the  payment  of  the 
checks  at  the  Bank  of  New  York ;  and,  considering  the  relar 
tive  positions  of  the  different  business  places,  wheth^,  in  that 
lapse  of  time,  Cronise  ^  Co.,  under  all  the  circumstanoee, 
could  have  made  effectual  interposition  to  stop  payment  of 
the  checks  delivered  to  him,  or  have  made  my  si^ccesaful 
effort  at  recaption  of  the  gold  if  he  had  received  it. 

It  is  claimed  that  the  learned  judge  erred  in  charging  the 
jury  that  the  delivery  of  the  gold  checks  was  iu>t,  in  law,  a 
delivery  of  the  gold. 

The  points  call  our  attention  to  that  part  of  the  chai^  in 
which  the  language  of  the  judge  is :  ^'  The  delivery  of  these 
gold  checks  on  the  part  of  Mr.  Cronise,  it  is  insisted  upon,  is, 
in  law,  a  delivery  of  the  gold.    I  think  that  it  was  not." 

It  is  proper  to  see  in  what  connection  this  was  said.    For, 


1872.]  CoNT*L  N.  Bank  v.  N.  Bank  op  the  ComVealth.    589 

Opinion  of  the  Court,  per  Folgeb,  J. 

standing  alone  or  applied  to  any  and  every  case  of  a  delivery 
of  checks,  it  might  be  in  some  of  them  erroneous.  What  was 
the  practical  application  of  it  for  the  minds  of  the  jm'y  ?  The 
topic  then  under  the  learned  judge's  and  the  jury^s  attention 
was  whether  Cronise  &  Co.  could,  under  the  facts  of  the  case, 
in  any  proper  view  of  them,  be  considered  as  injured  by  the 
plaintiff's  declaration ;  and  the  judge  precedes  the  remark 
excepted  to  by  saying :  "  If  Oronise,  in  point  of  fact,  had  done 
all  that  could  be  done  on  his  part  at  that  time,  and  had  put 
himself  in  such  a  position  that  this  admission  could  not  affect 
his  action  to  his  prejudice,  then  the  principle  of  estoppel 
would  have  no  application  to  the  case  so  far  as  he  is  con 
cemed."  Then  he  tells  them,  in  the  remark  excepted  to,  in 
effect :  It  is  insisted  that  the  delivery  of  these  checks  was  a 
delivery  of  the  gold,  in  law,  so  that  he  could  not  reclaim  it ; 
and  if  he  could  not  reclaim  it,  then  he  was  not  injured  by  the 
declaration,  for  there  was  nothing  he  could  do  after  such 
delivery.  We  may  infer,  properly,  from  the  words  "  it  is 
insisted,"  that  all  this  had  passed  before  the  jury  in  the  argu- 
ment of  counsel,  either  to  the  jury  or  to  the  court,  and  was 
a  reference  thereto.  If  it  should  be  admitted  to  be  technic- 
ally inaccurate  as  a  statement  of  law,  applicable  to  all  cases, 
it  did  not  tend  to  mislead  on  this  occasion ;  and,  for  the  pur- 
pose for  which  it  was  uttered,  it  was  correct.  Doubtless  the 
handing  over  of  the  checks  was  a  delivery  of  the  gold  to  ful- 
fill the  contract  for  the  sale  of  it,  in  accordance  with  the  rules 
of  the  brokers'  board  under  which  the  original  parties  to  the 
transaction  acted.  But  it  was  not  such  a  delivery  as  pre- 
vented Cronise  &  Co.  fh>m  intercepting  the  checks  at  the 
counter  of  the  Bank  of  New  York,  and  there  forbidding  and 
stopping  payment  of  them.  And  this  is  true,  whether  the 
gold  be  dollars,  in  which  to  make  payment  of  a  debt  payable, 
or  a  commodity  to  be  transferred  in  satisfaction  of  a  contract 
for  the  sale  and  delivery  of  a  chattel.  The  scope  of  the 
remarks  of  the  court  to  the  jury  was  that,  notwithstanding 
Cronise  &  Co.  had  put  these  checks  into  the  hands  of  Boss^ 
still  they  could  stop  payment  of  them  at  the  place  of  pay- 
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ment.  And,  so  considered,  it  did  not  mislead  the  jury  from 
the  question  at  issae,  or  give  them  an  erroneous  rale  of  law 
by  which  to  dispose  of  it. 

The  plaintiff  claims  that  even  if  it  should  be  held  that  it 
is  estopped  to  show  the  truth,  as  to  so  much  of  the  gold  as 
was  paid  to  Koss  over  the  counter  of  the  Bank  of  New  York, 
it  should  not  be  as  to  so  much  of  it  as  was  represented  by 
the  checks  on  the  subtreasury.  And  if  these  checks  were 
alone  concerned  in  the  transaction,  it  might  be  said  with 
force  that  Boss  could  have  as  soon  got  payment  on  them  and 
dear  escaped,  as  Harmon,  the  clerk,  could  have  made  his 
errand  and  returned.  But  these  checks  are  connected  with 
those  on  the  Bank  of  New  York ;  and  Ross  did  not  depart 
with  the  avails  of  the  one  until  he  had  got  the  avails  of  the 
other.  If  Ross  first  went  to  the  subtreasury  and  obtained 
payment,  then  he  afterward  went  to  the  Bank  of  New  York; 
and  he  was  there,  or  to  and  from  there,  from  ten  to  fifteen 
minutes ;  and  this  opportunity  for  stopping  payment  of  the 
checks  at  the  Bank  of  New  York  was  also  opportunity  for 
arrest  of  his  person,  and  obtaining  from  him  the  gold  got  at 
the  subtreasury.  And  if  it  be  said  that  he  may  have  passed 
away  the  checks  on  the  subtreasury  in  the  street  to  a  con- 
federate, still  he  was  at  the  Bank'  of  New  York  to  be  seized, 
and  the  coercion  of  arrest  to  be  used  upon  him.  In  the  53d 
Maine  {supra)  arrest  is  named  as  one  of  the  means  of  obtain- 
ing security  which  the  plain  tifif  had  let  slip ;  and  in  5  Law 
Rep.,  Q.  B.  {8upra)j  Blaokbubn,  J.,  goes  so  far  as  to  say  that 
it  needs  not  that  it  should  appear  that  any  benefit  would 
result  from  the  attempt  to  secure  payment,  but  that  the 
injured  party  had  the  right  to  make  that  attempt ;  and  losing 
the  exercise  of  the  right  by  his  reliance  on  the  declaration, 
the  declarant  was  estopped.  We  need  not  go  so  fSEur  here. 
Arrest  and  detention  of  the  swindler  is  a  powerful  means  in 
coercing  restoration ;  and  arrest  and  detention  were  as  pro- 
bably in  the  power  of  Cronise  &  Co.  as  the  stoppage  of  the 
payment  of  die  checks  at  the  Bank  of  New  York. 
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The  judgment  appealed  from  should  be  affinned,  with 
costs  to  the  respondent. 

All  concur,  except  Bafallo,  J.,  who  concurs  as  to  all  but 
the  subtreasury  gold. 

Judgment  affirmed. 


John  Patten,  Bespondent,  v.  William  J.  Sirrr,  Appellant. 

Same,  Eespondent,  v.  Same,  Appellant. 

Where,  npon  appeal  to  this  court  from  an  order  granting  a  new  trial  in  an 
equity  case,  the  order  is  affirmed  and  judgment  absolute  ordered  against 
appellant  **  without  costs  to  either  party  "  this  disposes  of  aU  the  costs  in 
the  action,  and  an  insertion  by  respondent  of  costs  in  the.  Judgment 
entered  upon  the  remittitur  is  irregular. 

A  motion  to  correct  the  Judgment  is  the  proper  remedy. 

Whether  an  appeal  from  the  Judgment  is  proper  In  such  case,  qu&re. 

(Argued  December  17, 1872;  decided  December  24, 1872.) 

These  were  motions  to  dismiss  appeals.  The  first 
appeal  was  from  an  order  of  General  Term,  affirming  order 
of  Special  Term,  denying  defendant's  motion  to  correct  judg- 
ment by  striking  out  costs.  The  second  appeal  was  from 
judgment  of  General  Term,  affirming  judgment  in  favor  of 
plaintiff,  entered  upon  a  remittitur  from  this  court. 

The  action  was  an  equitable  one  to  obtain  an  injunction. 
It  was  decided  below  in  favor  of  defendant.  Upon  appeal 
the  General  Term  reversed  the  judgment  and  granted  a  new 
trial. 

Upon  appeal  to  this  court  the  order  was  affirmed  and 
judgment  absolute  ordered  against  defendant,  that  they  be 
perpetually  enjoined,  etc.,  "  without  costs  to  either  party." 
Plaintiff  taxed  his  costs  below  in  the  action,  and  the  amount 
was  inserted  in  the  judgment  entered  upon  the  remittitur. 
Whereupon  defendant  moved*  to  correct  the  judgment  by 
striking  out  the  costs,  and  also  appealed  therefrom. 
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Opinion  of  the  Court,  per  Rapallo,  J. 

"ii : 

C.  E.  Lyon  for  the  appellant. 
CIuMrlea  Jones  for  the  respondent 

Kapallo,  J.  The  decision  of  the  court  was  very  plain  that 
the  absolute  and  final  judgment^  ordered  in  pursuance  of  the 
stipulation  on  the  appeal,  should  be  without  costs.  The 
remittitur  conformed  to  the  decision  in  that  respect.  All 
costs  which  previously  were  dependent  upon  the  event  of  the 
action  were  disposed  of  by  this  final  result.  The  plaintiff 
was  irregular,  therefore,  in  inserting  costs  of  the  action  in  the 
judgment  entered  upon  the  remittitur^  and  the  motion  to 
correct  the  judgment  should  have  been  granted.  The  motion 
to  dismiss  the  appeal  from  the  order  is  therefore  denied,  with 
ten  dollars  costs  of  opposing  the  motion. 

Whether  an  appeal  from  the  judgment  is  a  proper  remedy 
in  such  a  case  it  is  not  necessary  now  to  decide.  We  have 
held  that  no  appeal  will  lie  from  a  judgment  which  conforms 
to  the  remittitur.  When  the  judgment  varies  from  the  remit- 
titur, a  different  question  may  be  presented;  but  as  the 
defendant  can  obtain  all  the  relief  to  which  he  is  entitled 
under  the  appeal  from  the  order,  we  have  concluded  to  dis- 
miss the  appeal  from  the  judgment.  As  the  question  is 
novel  and  the  proceedings  were  occasioned  by  the  insularity 
on  the  part  of  the  plaintiff,  the  dismissal  is  without  costs  to 
either  party,  either  of  the  appeal  or  of  the  motion. 

All  concur. 

Motion  to  dismiss  appeal  from  order  denied. 

Appeal  from  judgment  dismissed. 
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MoBTiMEs  J.  MonsoB,  Appellant,  v.  Willabd  Upton  et  al., 

ReBpondents. 

Flaintifl  broQght  suit  to  recoyer  damages  for  the  breach  of  a  contract 
between  the  parties  for  the  sale  and  deliveiy  of  a  quantity  of  whisky. 
After  trial  was  had,  decision  rendered  against  defendants,  and  costs 
adjusted,  defendant  U.  filed  his  petition  in  bankruptcy.  After  th$s,  and 
on  the  86th  January,  1868,  plaintift  perfected  and  docketed  his  Judgment 
On  the  10th  July,  1868,  U.  obtained  his  dischaige  as  a  bankrupt 
On  the  Ist  July,  1871,  plaintiff  issued  execution,  and  U.  moTed  for  a 
perpetual  stay  as  to  him,  which  was  granted.  EBi4t  l^t-  "^^^^  ^^  motion 
and  order  were  in  accordance  with  the  practice,  and  defendant  had  lost 
no  opportunity  of  pleading  his  dischaige  so  as  to  forfeit  the  favOr  of  the 
court;  that  a  stay  of  proceedings  under  the  twenty-first  section  of  the 
bankrupt  act  would  not  have  availed  him  in  setting  up  his  dischaige,  as 
it  eould  only  have  intervened  after  trial,  and  he  still  would  have 
been  helpless  without  an  order  of  the  Supreme  Court  to  open  the  case  or 
let  him  in  to  plead  pui$  darrein,  and  that  the  motion  after  the  discharge 
was  obtained  was  Just  as  proper,  dd.  That  defendant  had  not  been 
guilty  of  such  **  gross  laches  *'  in  mating  the  moticm  as  to  deprive  him 
of  the  right  to  the  relief  sought,  8d.  That  plaintiiFs  claim  was  not 
merged  in  the  Judgment  so  completely  to  extinguish  it  and  prevent 
the  opeiation  of  the  discharge.  4tlL  That  as  at  the  time  defendant  filed 
his  petition  the  whole  amount  of  plaintiff's  daim  was  ascertained,  It 
was  a  debt  provable  under  the  bankrupt  act  against  the  bankrupts' 
estate;  and  that,  therefore,  the  stay  was  properly  granted. 

■ 

(Aigued  December  0, 1872;  decided  December  17, 1873.) 

Appeal  from  order  of  the  Qeneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  order  of 
Special  Term,  granting  a  perpetual  stay  of  proceedings  upon 
a  judgment  and  execution,  docketed  herein,  in  &Yor  of  the 
plaintiff  against  the  defendants,  for  $1,167.56  damages  and 
$276  costs. 

The  action  was  brought  on  a  contract  for  the  sale  and 
delivery  of  whisky,  and  tried  by  the  court  and  decided  on 
the  7th  day  of  October,  1867. 

On  the  26th  day  of  Noyember,  1867,  about  one  month 
after  the  decision  and  taxation  of  costs,  the  defendant  Upton 
filed  his  petition  in  bankruptcy  in  the  District  Court  of  the 
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Statement  of  cue. 

United  States.  On  the  20th  Janaary,  1868,  the  ^plaintiff 
entered  judgment,  and  on  the  lOUi  day  of  July,  1868,  the 
defendant  was  duly  discharged  as  a  bankrupt.  On  the  iBt 
day  of  June,  1871,  the  plaintiff  issued  execution  and  the 
bankrupt  procured  the  stay.  The  bankrupt  .proceedings  were 
not  questioned* 

IF.  (7.  HowUy  for  the  appellant.  Defendant  has  had  hlB 
day  in  court,  and  cannot  plead,  his  discharge.  (Baakrmptcy 
act  of  1867,  §  21,  and  cases  cited;  Bump's  L.  itnd  Pr.  in 
Bank.,  166 ;  5  Geo.  IL,  §  58,  7-18 ;  §  126  of  new  act ;  Cook's 
Bank.  L.  and  Pr.,  88 ;  Eden's  Bank.  Laws,  427 ;  1  Chitty's 
Stat.,  342, 368,  §§  200, 162, 163 ;  Faaan  v.  Baoaterj  11  Gush., 
35-87 ;  Croea  v.  E6b$on^  2  Gaines,  102 ;  V<m  Valkmburfh  v. 
J?edricky  1  John.  Gas.,  138 ;  Palmer  v.  Motchkissj  1  Cow., 
43 ;  and  MaihoU  v.  V(m  Bv/reni  added  in  a  note  to  this  case; 
Bcurkar  v.  Judges^  etc^  4  John.,  191 ;  Morgan  v.  Smith  et  al^ 
'  9  J.  B.,  255 ;  Baker  v.  Tayhry  1  Gow^,  165;  Meohame^  Bk. 
r.  JBdzardy  9  John.,  893 ;  Stewart  v.  Oreen^  11  Paige,  537 ; 
Aloott  y.  Avery y  1  Barb.  Gh.,  849;  Clarh  v.  Bowling^  8 
Gomst.,  216 ;  Medbury  v.  Sioany  46  N.  Y.,  200 ;  3  Den.,  S69  { 
18  J.  B.,  54,  886 ;  9  id.,  892 ;  4  id.,  407 ;  2  Gaines^  102.)  A 
judgment  entered  like  the  one  in  the  present  case  is  tuit 
included  in  the  debts  discharged.  (Bank,  act  1867,  §§  19, 32| 
34;  JSajparte  Charleay  16  Yes.,  256;  S.  G.,  14  East,  197; 
Buee  V.  Oridleyy  6  Hill,  250 ;  Kellogg  v.  Schuyler y  2  Denies 
73;  Oraham  v.  Fareonsy  6  Hill,  247 ;  M  parte  ThaycTy  4 
Cow.,  66;  JAMer  v.  BeyOy  19  Wend.,  629.)  The  judgmeikt 
is  a  new  debt  and  plaintiff's  original  <;laim  is  completely 
merged  in  it.  {In  re  Monigameryy  8  Bank.  "Eieg.y  108 ;  In  re 
WiUiamey  2  id.,  79 ;  In  re  Brovmy  8  id.,  171 ;  In  re  Orwuh 
fwdy  id.,  171, 178 ;  In  re  OaU/ieony  6  id.,  863 ;  Mem^fidcPe 
Casey  6  K  B.  R,  888,  893-395 ;  Dreeeer  y.  Broeky  8  Barb., 
429 ;  Betts  v.  Bagleyy  12  Pick.,  572 ;  Haggarfy  v.  Amoryy  7 
Allen,  458 ;  Bradford  v.  Bioey  102  Mass.,  472 ;  Wyman  v. 
MitcheUf  1  Gow.,  816 ;  Baymand  v.  MerehcMty  8  Gow.,  147 ; 
5  Geo.  XL,  cL  80,  §  13;  Eden's  Bank.  Laws,  427;  TAomjMon 
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V.  JS&wife,  6  Hai,  854 ;  1  C!hit.  PL,  108,  478 ;  MUler  v.  Wat- 

son^  6  Cow.,  95 ;  Outram  y.  Moorev)oody  3  East,  846 ;  Fax  v. 

Woodruff,  9  Barb.,  498 ;  Clark  v.  Bmjolingy  3  OomBt.,  216.) 

D.  0.  Hyde  for  the  respondents.  The  perpetual  stay  was 
properly  granted,  as  the  discharge  was  granted  after  jndg- 
ment.  (1  Oow.,  42,  165;  8  Comst,  216;  38  N.  Y.,  253.) 
Defendant  has  not  had  his  day  in  court.  {Palmer  y.  HutehmB^ 
1  Oow.,  42.)  Defendant  was  DOt  guilty  <^  laches.  {Dreiser 
V.  Brook,  8  Barb.,  440.) 

FoiiOBB,  J.  The  practice  of  the  Sapreme  Conrt  has  been, 
.  to  permit  one  cast  in  judgment,  to  avail  himself  of  a  bank- 
rupt or  insolvent  discharge  by  motion  and  order  for  a  per- 
petaal  stay  of  execution  thereon.  This  was  done  in  cases  in 
which  he  had  no  opportunity  to  plead  his  discharge  in  the 
action.  And  if  fraud  or  other  ground  impeaching  its  vali- 
dity was  alleged,  the  court  would  open  the  cause  so  that  that 
*  question  could  be  tried.  {Baker  v.  TayloTy  1  Cow.,  165.) 
But  where  he  might  have  availed  himself  of  it  as  a  defence 
to  the  action,  or  had  been'guilty  of  gross  ladies  in  making  the 
ihotion,  relief  would  be  denied  to  him.  ( Valkenburffh  v. 
Dederick,  1  Johns.  Cas.,  188;  Orose  v.  Hobeon,  2  Caines 
Cae.,  102.) 

The  defendant  could  not  have  pleaded  his  disdiai^e  in  this 
action,  for  the  trial  was  had,  the  report  of  the  amount  found 
due  made,  and  costs  adjusted  before  he  had  commenced  his  pro- 
ceedings in  the  bankruptcy  court ;  and  judgment  was  dock- 
eted against  him  in  the  action  before  his  discharge  was 
granted. 

It  is  claimed,  however,  that  the  bankruptcy  court  could 
have  stayed  the  plaintiff's  proceedings  in  this  action  on  the 
motion  of  the  defendant  in  that  court. 

The  twenty-first  section  of  the  bankrupt  act  of  March  2, 
1867,  provides  that  no  creditor,  whose  debt  is  provable  there- 
under, shall  be  allowed  to  prosecute  to  final  judgment  any 
suit  at  law  or  in  equity  therefor  against  the  bankrupt,  until 
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Opinion  of  the  Ckmrt,  per  Folobr,  J. 

the  question  of  the  bankrupt's  discharge  shall  hare  been 
determined.  And  any  such  suit  shall,  upon  his  application, 
be  stayed  to  await  the  determination  on  that  question. 

Sut  it  is  apparent  that  a  stay  of  proceedings,  after  the  oom* 
mencement  of  the  defendant's  proceedings  ia  bankruptcy, 
would  have  been  of  no  avail  to  him  toward  setting  uphii 
discharge  against  the  claim  sued  upon  in  this  action..  The 
bankrupt  court  had  power  to  stay  the  proceedings ;  but  a  stay 
would  have  intervened  only  after  the  trial.  That  court  had 
not  power  to  open  the  case  in  the  Supreme  Court,  and  to  let 
the  defendant  in  to  plead  his  discharge.  Had  a  stay  beea 
obtained,  still  the  defendant  was  helpless  to  set  up  his  dis- 
charge against  the  plaintiff's  claim,  without  coming  to  tho 
Supreme  Court  to  op^n  the  case  and  let  him  in  to  plead  puis 
darrein.  And  it  was  just  as  well  to  proceed  and  obtain  hia 
discharge,  and  then  to  move  that  court  for  a  perpetual  stay  of 
execution.  For  if  the  defendant  desired  to  allege  fraud  iu 
the  discharge,  or  in  any  way  to  test  its  validity,  the  court 
would,  as  we  have  seen,  fit  its  order  to  that  state  of  things. 

The  defendant  did  not,  then,  so  neglect  any  opportunity 
of  pleading  his  discharge  as  to  forfeit  the  favor  of  the*court. 
Nor  can  it  be  said  that  the  defendant  has  been  dilatory  in 
making  his  motion  for  a  stay  of  execution.  The  judgment 
was  docketed  on  the  20th  of  January,  1868.  The  disdiarge 
in  bankruptcy  was  granted  on  the  10th  of  July  of  that  year. 
The  plaintiff  took  no  measures  to  enforce  his  judgment  until 
June,  1871,  when  he  issued  this  execution.  The  affidavits  on 
which  the  defendant  moved  were  sworn  to  in  August  of  that 
year,  and  the  motion  was  made  in  November*  And  it 
appears  that  some  if  not  all  of  the  lapse  of  time  was  suffered 
by  the  oral  stipulation  of  the  attorneys. 

2d.  But  it  is  claimed  that  the  discharge  in  bankruptcy  is 
not  operative  against  the  judgment  of  the  plaintiff. 

The  discharge  which  is  granted  is  not  against  any  debts 
but  such  as  are  by  the  act  made  provable  against  the  estate 
of  the  bankrupt,  and  which  existed  on  the  day  on  which  the 
petition  was  filed.    (§  19.) 
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The  judgment  did  not  exist  on  the. day  on  which  the  peti- 
tion was  filed.  It  is  not  discharged  if  it  is  a  new  debt.  The 
plaintijBT  daims  that  it  is;  and  that  his  original  claim  is 
completely  merged  in  it.  But  the  authority  in  this  State  is 
against  him;  Clark  y.  JRowlinff,  8  ST.  Y.,  216,  and  cases 
there  cited,  where  it  is  held  that,  for  such  a  purpose  as  this, 
it  is  not  merged  so  as  to  be  extinguished ;  and  see  Dresser  y. 
Brooks^  8  Barb.,  429.  And  we  feel  bound  to  follow  the 
authority  in  this  court,  unless  it  is  plainly  shown  by  subse- 
quent adjudications  to  be  erroneous.  So  far  from  this  being 
done,  the  cases  cited  by  the  plaintiff  are  divided  upon  the 
point  involved.  It  is  held  that  the  debt  is  merged  in  the 
judgment  in  William»  in  r&  (8  Bank  Beg.,  74),  in  (roUiaon  in 
re  (N.  Bank  Beg.,  858),  in  Man^fieldPe  Case  (6  idv,  888) ;  and 
it  is  held  that  it  is  not  in  Stevens  in  re  (4  Bank  Beg.,  122), 
in  Brawn  in  re  (8  id.,  145),  in  Vickery  in  re  (id,,  171).  In 
Crawford  in  re  (id.,  171),  it  was  held  that  the  debt  was 
merged  in  the  judgment,  but  that  the  judgment,  though  not 
existing  at  the  date  of  adjudication  in  bankruptcy,  could  be 
proved.  In  Montgomery  m  re  (id.,  108)  it  is  held  that  a 
note  existing  at  the  date  of  the  adjudication  could  not  be 
proved  because  it  had  been  renewed  after  that  date ;  and  that 
the  renewal  note  could  not  be  proved  because  it  did  not 
e^ist  until  after  that  date. 

It  is  urged,  also,  that  the  daim  of  the  plaintiff,  on  which  he 
recovered  his  judgment,  was  not  a  debt  which,  by  the  terms 
of  the  bankrupt  act,  was  provable  against  the  bankrupt's  estate. 

The  claim  is  stated  in  the  affidavits  to  be  for  damages  arising 
from  a  breach  of  contract  between  the  parties  for  the  sale  and 
delivery  of  whisky.  At  the  time  of  the  filing  of  the  petition, 
the  action  had  been  tried,  and  there  had  been  a  report  of  the 
judge  fixing  the  amount  of  the  plaintiff's  damages,  uxd  his 
costs  had  been  taxed ;  so  that  the  whole  amount  due  and 
payable  to  him  had  been  ascertained.  Certainly,  the  claim 
arising  upon  contract  was  provable.  But  the  plaintiff  says 
that  he  had  only  a  finding  in  his  favor  in  an  action  to  recover 
unliquidated  damages.    But  this  finding  ascertained  the  exact 
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amount,  and  did  jnst  what  the  bankrupt  court  would  have 
ordered  done.    (§  19 ;  In  re  Clough^  2  Bank  Reg.,  69.) 

The  order  appealed  from  must  be  affirmed,  with  costs  to 
the  respondents. 

All  concur. 

Order  affirmed. 


WnLiAM  Foster,  Flaintifi  in  Error,  v.  The  Pboplb  of  thk 
State  of  New  York,  Defendants  in  Error. 

If  the  facts  proved  upon  a  criminal  trial  are  capable  of  two  constnictions, 
or  if,  in  one  view  of  the  evidence,  a  particular  intent  may  be  foniid, 
and  yet  the  facts  may  Justify-  the  finding  of  an  intent  involving  another 
degree  of  gupt,  the  court  is  bound,  upon  the  request  of  the  prisoner,  to 
declare  the  rule  of  law  applicable  to  the  case  in  either  aspect. 

To  constitute  murder  in  the  second  degree,  under  the  act  of  1862  (chap. 
197,  Laws  of  186S),  the  killing  must  be  by  a  person  engaged  at  the  time 
in  the  commission  of  a  felony,  other  than  arson  in  the  first  degree. 

Section  36  of  the  article  of  the  Bevised  Statutes  entitled  **0f  rape» 
maiming,'' etc.  (2  R  8.,  665,  §  84),  was  intended  as  a  statute  definition 
of  the  crime  of  mayhem,  and  the  term  now  includes  only  those  injuries 
therein  enumerated.  A  blow,  aimed  at  and  delivered  upon  the  head, 
cannot  constitute  the  crime  of  assault  and  badoy,  with  intent  to  maim. 

The  prisoner  intentionally  aimed  a  blow,  with  an  iron  rod,  at  the  head 
of  the  deceased,  with  a  force  likely  to  fracture  the  skuU,  and  which  did 
in  fact  crush  it.  The  prisoner's  counsel,  upon  the  trial,  requested  the 
court  to  charge  that,  upon  the  indictment  and  evidence,  the  jury  could 
convict  the  prisoner  of  murder  in  the  second  degree,  and  that  if  the 
prisoner  kiUed  the  deceased  by  an  assault  upon  him  with  a  dangerous 
weapon,  with  intent  to  maim  but  without  any  intent  to  effect  death,  such 
killing  was  murder  in  the  second  degree.  The  court  refused  so  to  charge. 
£1!^  no  error ;  that  there  was  no  evidence  in  the  case  whioh  would  justify 
the  finding  that  the  prisoner,  when  he  inflicted  the  blow,  intended  to 
maim,  or  was  engaged  in  the  commission  of,  or  intended  to  commit  any 
felony  other  than  the  homicide  with  which  he  was  charged ;  that  frac- 
turing the  skull  was  not  maiming,  and  even  if  it  should  be  so  assumed, 
as  death  was  likely  to  result  therefrom,  an  intent  to  fracture  the  skull, 
without  kiUing,  could  not  be  predicated  of  the  act;  that  the  requests 
to  charge  were  therefore  irrelevant  and  inapplicable  to  the  facts,  and  the 
court  was  justified  in  refusing. 

The  statutes  and  authorities  defining  the  crime  of  mayJiem^  collated  and 
discussed. 

(Argued  December  16, 1872 ;  decided  December  24, 1872.) 
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Statonent  of  casd. 

Ebsob  to  the  General  Term  of  the  Snpreme  Court  in  the 
first  judicial  department,  to  review  judgment  of  that  court 
afiSrming  judgment  of  the  Court  of  Oyer  and  Terminer  in 
and  for  the  Qounty  of  New  York,  entered  upon  a  convictiou  of 
the  plaintiff  in  error  of  the  crime  of  murder  in  the  first  degree. 

The  prisoner  wap  indicted  for  the  murder  of  Avery 
D.  Putnam,  in  the  city  of  New  York.  Putnam  took 
the  Broadway  horee  cars  on  the  evening  of  April  26th, 
1871,  with  a  lady  and  child.  At  Twenty-ninth  street 
the  child  looked  through  the  window  in  front  door  to 
see  the  dock  upon  the  Gilsey  House.  The  prisoner,  who 
stood  upon  the  front  platform,  opened  the  door.  It  was  shut. 
Prisoner  opened  it  a  second  and  third  time,  and  it  was  as 
often  shut.  iF^naUy  he  came  into  the  car  and*  undertook  to 
sit  down  by  the  child,  which  was  prevented.  He  then  began 
to  jeer  at  Putnam,  who  took  no  notice  of  him.  He  then 
asked  Putnam  how  far  he  was  going  up,  to  which  he  made 
no  reply.  Prisoner  got  up,  shut  his  hand  hard  down  beside 
nim,  and  said :  '^  Well,  I  am  going  as  far  as  yon  go,  and 
before  you  leave  this  car  I'll  give  you  hell."  After  the 
prisoner  got  out  upon  the  platform  he  inquired  of  the  driver 
if  he  had  a  car-hook,  who  told  him  he  had,  and  pointed  out 
to  him  where  it  hung.  Prisoner  then  said  he  would  learn 
him  his  business — when  he  got  off  the  car  he  would  learn 
him  to  keep  his  place.  Putnam  and  his  party  got  out  at 
Forty-sixth  street.  As  he  was  helping  the  lady  off,  the 
prisoner,  who  had  seized  the  car-hook,  ran  around  the  car  as 
it  stopped,  and  struck  him  upon  the  head  with  the  hook, 
crushing  in  his  skull,  of  which  wound  he  died  three  days 
thereafter.  Prisoner's  counsel  requested  the  court  to  charge 
several  propositions  which  are  set  forth  in  the  opinion. 

John  K.  Porter  for  the  plaintiff  in  error.  The  refusal  of 
the  court  to  charge  as  requested  was  error.  {Fitzgerald  v. 
The  People,  37  N.  Y.,  416 ;  People  v.  Enoch,  13  Wend.,  164 ; 
2  R  S.,  665,  §§  36,  39  ;  p'.  698,  §  3,  sub.  2 ;  2  Whar.  Am. 
Crim.  Law,  §§  11,  71 ;  23  Coke,*  62,  118 ;  1  East  Pleas  of 
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Crown,  893 ;  Oonst.  of  N.  T.,  art.  1,  §  17 ;  2  Roevee'  His,  of 
England,  34, 35 ;  Brtfetx>n  De  Ciornll,  fols.  144, 146 ;  Glanviile, 
Blain's  tranelation,  860;  Bk.  14,  ch.  1,  Britton  Nichol's 
translation,  123 ;  Shorter  v.  PwpU^  2  Com.,  303 ;  Laws  of 
1862,  chap.  197;  Dmeyy.  People^  10  N.  Y.,  154;  2  Park. 
Crim.  R,  627;  Kelly  v.  Ciww?wmti«att^  I  Qwint,  498 ;  Et 
pwrts  Ghcmnoey^  2  Ash.,  217 ;  Wharton  dn  Homicide,  41  [ed. 
of  1868];  Keefe  v.  PeopUyAQ  N.  T.,  348;  19  Wend.,  691- 
695 ;  People  v.  Easinnood^  14  N.  Y.,  664.) 

S.  B.  Garvm  for  the  defendants  in  error.  There  was  no 
eyidence  to  support  the  reqaests  to  charge ;  the  refusal  was 
not,  therefore,  error.  (12  Wend.,  432 ;  31  N.  Y.,  838 ;  Laws 
of  1862,  chap.  197 ;  FitsgeralcPa  Oase,  37  N.  Y.,  427 ;  19 
Wend.,  608;  3  Park.  Crim.  E.,  384;  2  Hand.,  4.)  The 
alleged  error  could  not  have  affected  the  result,  and  a  new 
trial  should  not  therefore  be  granted*  {Oomalef  Caee,  36 
K  Y.,  60.) 

Andrews,  J.  Upon  the  conclusion  of  the  testimony,  the 
prisoner's  counsel  requested  the  court  to  charge  the  jury  that 
upon  the  indictment  and  evidence  the  jury  could  convict  the 
prisoner  of  murder  in  the  second  degree,  and  further,  that  if 
the  prisoner  killed  the  decased  by  an  assault  upon  him  with 
a  dangerous  weapon  with  intent  to  maim  him,  but  without 
any  intent  to  effect  death,  such  killing  was  murder  in  the 
second  degree. 

The  court  refused  to  charge  either  of  these  propositions, 
and  to  this  refusal  the  prisoner's  counsel  excepted. 

This  exception  presents  the  only  question  argued  by  the 
learned  counsel  for  the  prisoner,  and  no  ground  is  suggested 
for  the  reversal  of  the  conviction  and  judgment  except  that 
the  court  erred  in  refusing  to  charge  these  propositions. 

The  court  charged  the  jury  that  the  defendant  could  not 
be  convicted  of  murder  in  the  first  degree,  unless  he  acted 
from  a  premeditated  design  to  effect  the  death  of  the  deceased, 
and  that  in  the  absence  of  such  an  intent,  his  offence  was 
reduced  to  manslaughter. 
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The  court,  by  the  ruling  upon  the  propositions  of  the  pris- 
oner's counsel  and  by  the  ehaige,  excluded  from  the  consid^ 
eration  of  the  jury  the  question  whether  the  prisoner  could 
upon  the.  evidence  be  convicted  of  murder  in  the  second 
degree,  and  decided,  as  matter  of  law,  that  such  a  conviction 
wias  not  warranted  by  the  evidence. 

It  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
legal  effeqt  of  conclusions  of  fact  which  they  were  at  liberty 
to  deduce  from  the  evidence. 

It  is  the  province  of  the  jury  to  determine  questions  of  fact 
arising  upon  the  evidence  and  the  intent  of  the  prisoner,  but 
if  the  facts  proved  are  capable  of  two  constructions,  or  if  in 
one  view  of  the  evidence  a  particular  intent  might  be  found, 
and  yet  the  facts  might  justify  the  finding  of  an  intent  involv- 
ing another  degree  of  guilt,  the  court  was  bound,  upon  the 
request  of  the  prisoner,  to  declare  the  rule  of  law  applicable 
to  the  case  in  either  aspect,  as  the  jury  might  determine  the 
facts. 

This  rule  is  fundamental,  and  is  essential  to  the  due  admin- 
i8ti;ation  of  the  law  and  to  the  protection  of  the  accused.  It 
was  declared  by  Judge  Nelson,  in  the  case  of  The  People  v. 
Enoch  (13  Wend.,  164),  as  follows : 

'^  It  is  the  business  of  the  court  to  see  that  a  proper  direc- 
tion be  given  to  the  jury,  in  point  of  law,  upon  the  evidence." 

If  there  was  in  this  case  any  evidence  tending  to  prove  that 
the  prisoner  was  guilty  of  murder  in  the  second  degree,  the 
court  erred  in  refusing  to  give  the  instruction  asked.  It 
becomes  necessary,  therefore,  ta  consider  whether  there  was 
such  evidence  in  the  case,  and,  to  determine  it,  we  must  ascer- 
tain what  constitutes  murder  in  the  second  degree. 

The  division  of  the  crime  of  murder  into  two  degrees  was 
made  by  the  statute  of  1862.  (Laws  of  1862,  chap.  197.) 
The  killing  of  a  human  being  without  authority  of  law, "  when 
perpetrated  without  any  design  to  eflFect  death  by  a  person 
engaged  in  the  commission  of  any  felony,"  was  murder  by 
one  of  the  definitions  of  that  crime,  contained  in  the  Bevised 
Statutes.    (2  Eev.  Stat.,  657,  §  5,  sub.  3.) 
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Bj  the  ameBdment  of  1862,  the  killing  of  another  by  a  per- 
son engaged  in  the  commiaeiou  of  a  felony  was  made  mnider 
in  the  first  degree  only  when  perpetrated  in  committing  the 
crime  of  arson  in  the  first  degree. 

The'other  cases  embraced  in  the  definition  of  the  Bevised 
Statutes,  above  cited,  were  made  mnrder  in  the  second  degree. 
The  law  of  1862  declares  ^'  that  such  killing,  unless  it  be 
murder  in  the  first  degree,  or  manslaughter,  or  excusable  or 
justifiable  homicide,  *  *  *  or  when  perpetrated  williout 
any  design  to  effect  death  by  a  person  engaged  in  the  com- 
mission of  any  felony,  shall  be  mnrder  in  the  second  degree." 

It  was  decided  in  Ii6egerrol(Ps  Case  (87  N.  Y.,  413)  that, 
under  this  statute,  those  cases  only  were  murder  in  the  sec- 
ond degree  in  which  the  killing  was  by  a  person  engaged  at 
the  time  in  the  commission  of  a  felony  other  than  arson  in 
the  first  degree. 

The  question  we  are  now  considering  depends,  therefore, 
upon  the  fact  whether  the  evidence  discloses  or  tends  to  estab- 
lish that  the  prisoner,  when  he  inflicted  upon  Putnam  the 
blow  which  resulted  in  his  death,  was  engaged  in  the  c(^- 
mission  of  a  felony,  within  the  purview  of  this  statute.  The 
prisoner  when  he  struck  the  deceased  intended  to  inflict  a 
personal  injury. 

If  imy  felony,  therefore,  was  intended  by  the  prisoner,  other 
than  the  killing  of  the  deceased,  it  was  a  felonious  assault 
upon  him. 

It  is  claimed  on  the  part  of  the  people  that  the  words 
^^  engaged  in  the  commission  of  any  felony,"  in  the  statute, 
do  not  include  cases  in  which  the  killing  resulted  from  intofh- 
tional  violence  to  the  person  killed,  and  where,  although  the 
intent  was  to  commit  a  felonious  assault,  there  was  no  inten- 
tion to  kill ;  or,  in  other  words,  where  the  felony  intended, 
although  not  the  felony  of  lAmicide,  was  the  very  act  of  per- 
sonal violence  which  caused  the  death,  that  this  is  not  a 
felony  within  the  meaning  of  the  statute. 

A  question  of  the  same  character  has  arisen  upon  the  con- 
st/ *ction  of  the  provision  of  the  statute  declaring  that  the 
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killing  of  a  human  being,  withont  a  design  to  effect  death  by 
the  act,  etc.,  of  another,  while  saeh  other  is  engaged  '4n  the 
perpetration  of  any  crime  or  miademeanor  not  amounting  to 
felony,''  ahall  be  manslaughter  in  the  first  degree.  (2  B.  S., 
661,  §  6.)  It  has  given  rise  to  much  discussion,  an3  differ- 
ent Tievrs  have  been  expressed  upon  it  by  judges,  but  it  has 
never  been  determined  by  the  court  of  last  resort.  {People 
v.  Beotar^  1»  Wend.,  608 ;  Darry  v.  Peopley  10  N.  Y.,  120 ; 
People  V.  BuOer^  3  Park.  Crim.  R.,  877.) 

What  the  true  construction  of  the  statute  is,  is  immaterial 
in  this  case,  unless  the  evidence  warranted  the  inference,  or 
unless  the  jury  might  have  found  from  the  evidence,  that  the 
prisoner  when  he  struck  the  deceased  intended  to  conmiit 
some  felony  other  than  the  homicide  with  which  he  was 
charged. 

We  think  that  there  is  no  evidence  that  the  prisoner  com- 
mitted or  intended  to  commit  any  felony  other  than  the  felony 
of  homicide  That  he  intended  to  inflict  a  personal  injury  upon 
the  deceased,  is  admitted.  But  an  assault  and  battery  upon 
another  is  a  misdemeanor,  except  only  in  the  cases  where  by 
statute  the  offence  is  made  a  felony.  This  was  so  at  common 
law,  and  the  o£knce  was  a  misdemeanor  simply,  although  the 
assailant  may  have  had  a  felonious  intent;  as  an  intent  to 
murder  or  to  rob  when  he  inflicted  the  injury.  If  the  felony 
attempted' was  accomplidied,  then  the  misdemeanor  was 
merged  in  the  higher  offence. 

The  Kevised  Statutes  declare  (2  B.  S.,  665,  §  86)  that 
"Every  person  who  shall  be  convicted  of  *  *  *  an 
assault  and  battery  upon  another,  by  means  of  any  deadly 
weapon  *  *  *  with  the  intent  to  kill,  maim,  ravish  or 
rob  such  other  person,  or  in  an  attempt  to  commit  any  burg- 
lary, larceny  or  other  felony,  *  *  *  shall  be  punished 
by  impiisonm^it  in  a  State  prison  for  a  term  of  not  more  than 
ten  years." 

The  offences  described  in  this  section  are  felonies  within 
the  meaning  of  that  term,  as  used  in  the  statute  defining  the 
crime  of  murder.    (2  R  S.,  702,  §  80.) 
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If  the  prisoner  was  engaged  in  the  oommifision  of  anj 
f^ony  other  than  homicide  when  he  straek  the  doceaaed,  it 
muBt  have  been  one  des^ibed  in  this  aection,  aa  an  aaaanlt 
and  battery  is  not  made  a  felony  in  any  case  not  within  it. 

We  have  not  overlooked  the  act  of  1S64:  (ohap,  74),  which 
makes  an  asamUt  with  ^^any  knife,  dirk,  da^er  or  other 
sharp,  dangerous  weapon,"  etc.,  pnnishable  by  impxisonment 
in  the  State  prison  or  in  a  county  jail.  This  offence  is  not  a 
felony  within  the  statute  or  at  common  law,  and  the  aot 
relates  to  assaults  only,  and  with  an  instrument  different  from 
the  one  used  by  the  prisoner.  {jF'assett  v.  SmUh,  23  If,  Y., 
252.) 

And  we  have  no  comprehensive  statute  like  that  of  9  Geo. 
lY.,  chap.  31,  which  makes  an  unlawful  wounding  with  intent 
to  do  some  great  bodily  injury  a  felony. 

None  of  the  specifications  in  the  section  of  the  statute  relat- 
ing to  felonious  assaults  are  applicable  to  this  case,  unless  the 
act  of  the  prisoner  can  be  construed  to  have  been  an  assanlt 
with  attempt  to  maim. 

Unless  the  prisoner  was  guilty  of  an  attempt  to  commit  that 
felony,  there  is  no  other  to  which  his  act  can  be  referred, 
except  that  of  murder  in  the  first  degree  or  noianslaiighter. 

The  prisoner  intentionally  aimed  a  blow  at  the  head  of  the 
deceased  with  a  dangerous  weapon,  and  with  a  force  likely  to 
fracture  the  skull,  and  which  in  &ct  did  crush  it^  and  it.  is 
insisted  that  upon  this  evidence,  and  in  the  absence  of  any 
proof  of  antecedent  or  subsequent  facts  tending  to  establish 
it,  the  juiy  might  have  found  that  the  prisoner's  intent  was 
to  fracture  the  skull  or  injure  the  head,  and  not  to  kill,  and 
if  such  intent  had  been  found,  there  was  an  assault  with  an 
attempt  to  maim^  within  the  statute.  Mayhem  at  common 
law  is  defined  by  Blackstone  as  the  violently  depriving 
another  of  the  use  of  such  of  his  members  as  may  render  him 
less  able  in  fighting  either  to  defend  himself  or  to  annoy  his 
adversary.    (4  Black.,  204.) 

It  was  recognized  as  a  felony  at  a  very  early  period  of  the 
common  law,  and  the  offender  was  punished  by  the  loss  of  the 
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9ame  member  of  which  he  had  deprived  the  party  maimed : 
membrumpro  mefr^ro. 

It  was  treated  as  an  offence  against  the  State,  for  the  reason 
assigned  by  Lord  Cokb  (1  Inst.,  127) :  ^^  For  the  members  of 
every  snbject  are  nnder  the  safeguard  and  protection  of  the 
law,  to  the  end  a  man  may  serve  his  king  and  conntay  when 
occasion  shall  he  offered." 

The  special  injuries  which  constitute  Tncn/hem  are  stated^ 
by  Hawkins,  as  follows : 

^^  And  therefore  the  cutting  off  or  dieabling  or  weakening  a 
man's  hand  or  finger,^  a  striking  out  his  eye  or  foretooth,  or 
castrating  him,  are  said  to  be  maims ;  but  the  cutting  off  his 
ear  or  nose  are  not  esteemed  maims,  because  they  do  not 
weaken,  but  only  disfigure  him."  (1  Hawkins'  Pleaa  of  the 
Crown,  107.) 

And  Blackstone  treats  it  as  an  injury  resulting  in  a  perma- 
nent disability,  and  says  it  is  attended  with  this  a^ravating 
circumstance,  that  thereby  the  party  injured  ^^  is  forever  disa- 
bled from  making  so  good  a  defence  against  future  external 
injuries  as  he  otherwise  might  have  done."    (8  BL,  131.) 

An  injury  to  the  head  or  skull  is  not  specified  by  Hawkins 
or  Blackstone  as  TMiyhem  ;  and  as  the  usual  consequence  of 
such  an  injury  is  either  death  or  temporary  disability,  it  does 
not  seem  to  be  embraced  within  the  definition  of  that  crime 
as  given  by  these  conmientators. 

In  the  definition  of  mayhem  by  Lord  Ooke,  the  breaking 
of  the  skull  is  included. 

*^  Mayhem,"  he  says,  ^\  signifieth  a  corporal  hurt,  whereby 
a  man  looseth  a  member  by  reason  whereof  he  is  less  able 
to  fight,  as  by  putting  out  his  foretooth,  hreahi/ng  his  shitUy 
striking  off  his  arm,  hand  or  finger,  cutting  off  his  leg  or  foot, 
or  whereby  he  looseth  the  use  of  any  of  his  said  members." 
(Coke  litt,  288  a.) 

And  Lord  Cokb  refers  to  the  authority  of  Glanville  and 
Brrtton  in  support  of  this  definition : 

"  Mayhem,"  says  Glanville,  "  signifies  the  breaking  of  any 
bone  or  injuring  the  head  by  wounding  or  abrasion.    In  such 
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case  the  accased  is  obliged  to  purge  himself  by  the  oideal, 
that  is,  by  the  hot  iron,  if  he  be  a  freeman ;  by  water,  if  he 
be  a  rustic."  (Glanville,  Blain's  translation,  book  14,  chap. 
1,  360 ;  see,  also,  Britton,  Nichols'  translation,  liv.  1,  chap. 
36,  foL  48  by  49  a,  123.) 

Some  recognized  instances  of  mayhem  are  omitted  in  Glan- 
ville's  definition,  and  it  wonld  seem  to  include  any  injury  to 
the  head,  however  trivial.  But  no  authority  has  been  cited, 
subsequent  to  the  time  of  Lord  Cokb,  nor  has  any  come  to 
our  notice,  for  the  proposition  that  a  fracture  of  the  skull  is' 
mayhem,  except  that  Mr.  East,  in  his  Pleas  of  the  Crown 
(p.  393),  after  giving  the  general  definition  of  mayhem  at 
common  law,  and  instances  in  illustration  of  it,  conclude, 
^'  or,  as  Lord  Coke  adds,  breaking  the  skulL" 

But  whatever  acts  may  have  been  recognized  as  mayhems, 
at  a  remote  period  of  the  common  law,  the  crime  and  the 
punishment  became  the  subject  of  statute  definition  and  r^^- 
lation.  Some  statutes  had  been  passed  upon  the  subject  prior 
to  the  reign  of  Oar.  11,  but  the  first  general  and  comprehen- 
sive one  was  the  statute  22  and  23  Oar  II,  chap.  1,  entitled 
^^  An  act  to  prevent  malicious  maiming  and  wounding.'' 

Ohitty  speaks  of  it  as  the  most  important  and  extensive 
ancient  statute  npon  this  subject.  (Criminal  Law,  vol.  8, 
785.)  And  Blackstone  says  that  this  and  the  prior  statutes 
^^  put  the  crime  and  punishmedt  of  mayhem  more  out  of 
doubt."    (4B1.,  206.) 

By  this  statute  it  is  enacted  that  any  person  who  ^*  shall  on 
purpose  and  of  malice  aforethought,  by  lying-in  wait,  unlaw- 
fully cut  out  or  disable  the  tongue,  put  out  the  eye,  slit  the 
nose  or  lip,  or  cut  off  or  disable  any  limb  or  member  of  any 
subject,  with  intention  in  so  doing  to  maim  or  disfigure  him 
in  any  of  the  manners  aforesaid,"  shall  be  guilty  of  felony 
without  benefit  of  clergy. 

Whatever  may  have  been  the  law  of  mayhem  in  England 
antecedent  to  this  statute,  no  case  can  be  found,  we  think, 
arising  since  its  enactment,  in  which  an  injury  to  the  head. 
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or  any  act  or  injury,  has  been  regarded  as  mayhemj  other  than 
the  acts  and  injuries  enamerated  in  this  statute. 

It  has  been  regarded  as  defining  what  before  may  have 
been  uncertain.  And  it  was  held  in  Hex  y.  Zea  (1  Leach|  51), 
where  a  husband  had  cut  the  throat  of  his  wife  quite  across, 
that  it  was  not  maiming  within  this  statute. 

The  act  of  Car.  II  has  been  the  basis  of  the  legislation  of 
this  State  on  the  subject  of  maiming. 

The  first  act  was  passed  in  1788,  and  is  entitled  '^  An  act  * 
to  prevent  malidouB  wounding  and  maiming  » 

This  act  was  followed  by  the  act  of  1801  entitled  ^'An  act 
to  prevent  malicious  maiming,"  which  latter  act  was  sub- 
stantially a  re-enactment  of  the  former,  except  in  respect  to 
punishment. 

In  both  statutes  the  enumeration  and  description  of  the 
injuries  which  are  made  punishable  is  the  same  as  in  the 
English  statute,  and  no  others  are  included. 

The  Bevised  Statutes  (2  B.  S.,  §  36,  665)  declare  ^^  that 
every  person  who,  from  a  premeditated  design,  etc.,  shall,  first, 
cut  out  or  disable  the  tongue ;  or,  second,  put  out  an  eye ;  or, 
third,  slit  the  lip  or  destroy  the  nose ;  or,  fourth,  cut  off  or 
disable  any  limb  or  member  of  another  on  purpose,  upon  con- 
viction thereof  shall  be  imprisoned  in  a  State  prison,"  etc. ; 
following  the  enumeration  in  the  previous  statutes. 

The  statute  of  Oar.  II  has  been  followed,  also,  in  the  legis- 
lation by  congress  and  of  many  of  the  States  of  the  Union. 
(See  collection  of  statutes  in  Wharton's  Criminal  Law,  title 
"Mayhem.") 

We  are  of  opinion  that  since  that  statute  the  crime  of  may- 
hem  includes  those  injuries  only  which  are  therein  enume- 
rated, and  that  the  section  of  the  Bevised  Statutes  above  cited 
was  intended  as  a  statute  definition  of  that  crime. 

It  does  not  declare,  in  terms,  that  the  acts  therein  enume- 
rated constitute  maiming ;  but  the  section  is  contained  in  the 
article  entitled  "  Of  rape,  maiming,  etc.,"  and  the  injuries  are 
those  which  are  generally  known  as  maiming,  and  it  includes 
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all  the  cases  which,  since  the  time  of  Lord  Coke,  have  come 
within  that  designation. 

In  Reg,  v.  SvlMvcm  (1  C.  &  Marsh,  209)  the  prisoner  was 
indicted  under  the  act  of  7  Wm.  IV  and  1  Vict,  ch.  85, 
which  enacted  that  any  one  who  shall  stab,  cut  or  wound  any 
person,  with  intent  to  mai/m^  disfigure  or  disable  such  person, 
or  to  do  some  other  grievous  bodily  harm,  etc.,  shall  be  guilty 
of  felony. 

It  appeared  in  the  evidence  that  the  prisoner  with  an  ax 
struck  the  prosecutor  on  the  head  with  the  edge  of  it,  and 
inflicted  a  cut  upon  it. 

Paekb,  B.,  in  chaiging  the  jury,  said :  *^  There  is  no  proof 
of  an  intent  to  maim  or  disable,  as  the  blow  was  aimed  at  the 
head  of  the  prosecutor.  It  would  have  been  otherwise  if  it 
had  been  aimed  at  the  arm,  to  prevent  his  being  able  to  use 
it.  The  question,  therefore,  will  be  whether  there  was  a 
wounding  with  intent  either  to  murder  the  prosecutor  or  to 
do  him  some  grievous  bodily  harm." 

This  is  a  direct  authority,  and  the  opinion  of  an  eminent 
judge,  in  support  of  the  views  herein  expressed. 

It  is  to  be  observed,  moreover,  that  the  case  did  not  arise 
under  the  statute  of  Charles,  which  was  repealed  by  St.  9 
Geo.  IV.,  ch.  81 ;  so  that  it  stood  upon  the  construction  of 
the  words  ^'  to  maim,"  in  the  statute  of  Victoria. 

We  might  here  close  the  consideration  of  this  case ;  but  we 
are  of  opinion  that  the  result  would  not  be  changed  although 
it  should  be  held,  according  to  Lord  Coke's  definition^  that 
breaking  of  the  skull  is  or  might  be  a  maiming 

The  refusal  of  the  court  to  charge  that  if  the  prisoner 
intended  to  maim,  and  not  to  kill,  the  offence  was  murder  in 
the  second  degree,  was  proper,  for  tho  reason  that  the^e  was 
no  evidence  upon  which  the  jury  could  have  found  that  the 
prisoner  intended  to  fracture  the  skull  of  the  deceased,  as  dis- 
tinguished from  an  intent  to  kill  him,  - 

The  request  assumes  that  the  prisoner  acted,  in  striking 
the  blow  after  having  ibrmed  an  intent,  as  to  the  extent  of  the 
injury  to  be  inflicted. 
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His  act  was  a  blow  with  an  iron  bar  upon  the  head  of  the 
deceased,  with  a  force  which  crufihed  the  skull  and  drove  it  in 
upon  the  brain. 

There  was  no  evidence  from  which  his  intent  coxQd  be 
ascertained,  except  what  was  furnished  by  the  facts  preceding 
the  a98aQlt,  and  bj  the  act  itself  and  its  results. 

It  is  a  fundamental  rule  of  evidence,  of  very  general  appli- 
cation, founded  upon  observation  and  experience,  that  a  man 
is  presumed  to  intend  the  natural  consequence  of  his  acts. 

In  this  case  death  ensued,  as  it  was  likely  to  ensue,  from 
the  act  of  the  prisoner. 

And  while  it  was  for  the  jury  to  determine  with  what 
intent  the  blow  was  inflicted,  we  cannot,  vrithout  doing  vio- 
lence to  common  sense,  say  that  the  prisoner  may  have 
intended  to  break  the  skull  of  Putnam  without  producing  death. 

Such  an  intent  cannot  be  predicated  of  his  act,  and  there  is 
no  evidence  to  establish  it. 

If  the  prisoner  acted  from  premeditation  he  may  have 
intended  to  kill  the  deceased  or  simply  to  do  him  a  bodily 
injury ;  but  that  he  intended  the  particular  injury  of  breaking 
the  skull  only,  cannot  be  inferred. 

If  a  blow  aimed  at  an  arm  is  by  accident  deflected  from  its 
course  and  inflicts  a  mortal  wound,  in  such  or  similar  cases, 
an  intent  to  maim  only  might  be  found  by  the  jury ;  and  if, 
in  this  case,  death  had  not  resulted  the  prisoner  might,  per- 
haps (assuming  that  the  fracture  of  the  head  was  a  maiming), 
have  been  convicted  of  an  intent  to  maim.  (East's  Pleas  of 
the  Crown,  title  "  Mayhem,"  Vict.  I,  400 ;  Hex  v.  Cookoy  1 
St.  Tr.,  64.) 

But  the  request  to  charge  was  irrelevant  and  inapplicable 
to  the  facts,  and  the  court  was  justified  in  refusing  to  grant  it. 

The  jury  have  by  their  verdict  found  that  the  prisoner, 
when  he  struck  the  blow,  intended  to  kill  the  deceased. 

By  necessary  inference  the  jury  must  have  found  that  the 
prisoner  was  not,  at  the  time  of  *the  act,  engaged  in  the  com- 
mission of  any  felony  other  than  the  homicide  of  which  he 
was  convicted. 

SicsaBLS — Vol.  V.  77 
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If  the  court  erred  in  refusing  to  charge  as  requested,  yet  it 
does  not  appear  that  the  prisoner  oould  have  been  pregudieed 
thereby ;  and  especially,  in  view  of  the  further  fact,  that  the 
court  charged  that,  unless  the  intent  to  kill  was  found,  the 
prisoner  could  be  convicted  of  manslaughter  only.  But  we 
prefer  to  rest  our  decision  upon  the  other  grounds  indicated. 

After  a  careful  consideration  of  the  questions  of  law  arising 
upon  this  record,  we  are  of  opinion  that  the  judgment  must 
be  affirmed. 

The  question  is  new,  and  the  case  is  a  proper  one  to  have 
been  brought  here  for  final  adjudication ;  and  while  no  errors 
are  trivial  in  a  judgment  involving  life,  it  is  to  be  remem- 
bered that  the  law  of  murder  is  designed  for  the  protection 
of  life  from  lawless  violence,  and  its  sanctions  ought  not  be 
weakened  by  reversing  convictions  upon  objections  whidi  are 
unsustained  by  reason  or  authority. 

The  judgment  is  affirmed. 

All  concur. 

Judgment  affirmed. 


50    610 

jS^Z      nEKBiETTA  Yatbs  Oohen,  Appellant,  V.  The  New  Yosk 
jJJ  Sb?  Mutual  Life  Insubance  Company,  Respondent. 

50   6101         _, 
154  4581        The  policy  of  the  law  is  to  mitigate  the  severitj  of  war,  and  to  velkve 

citizens,  as  far  as  consistent  with  the  interests  of  thegoyemment,  from 
the  hardships  incident  thereto. 
The  annual  premiums  paid  during  the  first  years  of  a  life  policy  of 
insurance  are  not  simply  payments  for  the  risk  incurred  fhxn  year 
to  year,  but  are  in  excess  of  the  actual  risk,  and  this  exeess  is  so 
much  paid  in  adyance  for  the  later  years,  in  case  of  a  prolonged 
life.  The  contract,  while  it  is  executed  by  the  insured,  by  the  pay- 
ment of  the  annual  premiums  from  year  to  year,  is  wholly  execu- 
tory upon  the  part  of  the  insurer.  It  is  a  continuing  contract,  in  the 
sense  that  it  is  to  be  performed  in  the  future,  but  it  is  not  a  contnet  of 
continuance  in  its  performance.  The  act  required  of  the  insured  la  a 
single  act,  to  be  performed  at  stated  periods,  and  that  to  be  performed  by 
,  the  insurer  is  single,  t.  e.,  the  payment  of  a  specified  sum  upon  the 

happening  of  a  certain  eyent.    Such  a  contract,  lawful  in  its  incepti(m, 
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between  the  citizens  of  different  States,  and  where  large  sums  have  been 
paid  for  preminms,  ia  not  dissolved  by  war  between  the  States.  The 
contract  remains;  the  remedy  simply  is  suspended,  but  reviyes  with  the 
return  of  peace. 

The  occurrence  of  war  between  the  two  States  forbids  and  prevents 
the  transmission  of  money  for  pajrment  of  the  premiums  from  3ne 
State  to  another,  and  legally  excuses  the  payment.  A  condition, 
therefore,  in  a  life  policy  forfeiting  it  and  all  payments  made  thereon 
in  case  of  non-payment  of  the  annual  premiums  as  they  fall  due,  is 
suspended  during  the  existence  of  the  war,  and  a  tender,  after  its 
termination,  of  the  premiums  unpaid,  with  interest  upon  each  from  the 
time  it  fell  dne,  revives  the  policy. 

An  incorporated  life  insurance  company,  althongh  organized  upon  the 
mutual  plan,  is  not  a  partnership,  and  when  it  has  policy-holders  in 
different  States  it  is  not  dissolved  by  war  between  the  States. 

Although  in  ordinary  cases  the  courts  will  not,  in  advance  of  any  present 
duty  declare  the  rights  and  obligations  of  suitors,  yet  they  will  do  so  where 
peculiar  circumstances  render  it  necessary  to  the  preservation  <rf  right 

Plaintiff's  complaint  alleged,  in  substance,  that  defendant,  a  corporation 
organized  in  the  State  of  New  York,  in  1849,  issued  to  plaintiff,  a  resi- 
dent of  the  State  of  Geoi^,  a  life  policy  upon  the  life  of  her  husband, 
which  policy  contained  a  clause  that,  in  case  of  non-pajrment  of  the 
annual  premiums,  "  the  said  policy  should  cease  and  determine,'*  and 
**  all  previous  payments  made  thereon  should  be  forfeited  to  the  com- 
pany ;"  that  the  annual  premiums  fell  due  upon  the  second  of  April  in 
each  year,  and  were  paid  regularly  up  to  and  including  the  year  1861 ; 
that  plaintiff  was  ready  and  willing  to  pay  the  premium  falling  due 
April  2d,  1862,  and  those  falling  due  during  the  existence  of  the  civil 
war ;  that,  in  consequence  of  the  war,  all  intercourse  was  interrupted 
and  forbidden  by  the  laws  of  the  United  States,  and  she  was  thereby 
prevented  from  making  payment ;  that,  as  soon  as  communication  was 
re-established  after  the  war,  she  tendered  payment  of  the  accrued  pre- 
miums, but  defendant  reftised  to  receive  them,  declaring  the  policy 
forfeited.  Plaintiff  asked  that  site  be  allowed  to  make  the  pa3rments 
and  the  policy  be  declared  vaUd,  or  that  defendant  be  compelled  to 
pay  back  the  premiums  paid,  with  interest,  and  the  dividends,  etc. 
Defendant  demurred,  that  the  court  had  no  jurisdiction,  and  that  com- 
plaint did  not  state  a  cause  of  action.  Judgment  was  rendered  sustain- 
ing demurrer.  Edd^  that  the  contract  was  not  dissolved,  but  suspended, 
by  the  war ;  that  the  payment  of  the  premiums  during  its  existence  was 
l^gaUy  excused,  and  the  tender  revived  the  policy;  that  although  there 
has  been  no  loss,  yet  as  there  is  an  actual  controversy,  and  the  only 
parties  to  it  are  before  the  court ;  as  the  present  rights  of  plaintiff  under 
the  contract  are  denied ;  as  the  contract  of  life  insurance  is  a  peculiar 
one ;  and  as  it  is  fit  and  proper  the  parties  should  know  their  rights 
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under  the  contract,  the  case  was  a  proper  one  for  the  exercise  of  the 
equitable  powers  of  the  court;  and  that  the  Judgment  was  therefore 
error. 

(Argued  September  14, 1871;  decided  December  24, 1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  affirm- 
ing order  of  Special  Term  sustaining  demurrer  to  plaintiff's 
complaint. 

The  complaint  alleged  in  substance  that  defendant  was 
a  corporation,  organized  under  the  laws  of  the  State  of 
New  York;  that  on  the  2d  of  April,  1849,  in  consideration 
of  $150  paid  them  by  plaintiff*,  and  of  annual  premiums  of 
that  amount,  to  be  paid  thereafter,  it  executed  and  issued 
to  her  a  policy  of  insurance  upon  the  life  of  her  hus- 
band, Octavus  Oohen,  in  the  amount  of  $5,000,  for 
the  term  of  his  natural  life;  that  the  policy  contained 
the  conditions  that  if  the  said  Octavus  Cohen  should 
enter  into  any  military  or  naval  service  whatever  (except 
the  militia  not  in  actual  service),  or  should  die  by  his 
own  hands,  or  in  consequence  of  a  duel,  or  by  the  hands  of 
justice,  or  in  known  violation  of  the  laws  of  any  of  the 
States,  or  of  the  United  States,  etc.,  then  said  contract  or  policy 
should  be  void.  Also,  if  plaintiff  should  not  pay  the  said 
annual  premiums,  on  or  before  the  several  days  mentioned  in 
the  contract,  then  the  company  should  not  be  liable  for  the 
sum  assured,  or  any  part  thereof,  and  that  said  policy  should 
cease  and  determine^  and  also  that  all  payments  made 
thereon  should  be  forfeited  to  the  company ;  that  plaintiff 
paid  the  annual  premiums,  as  required  by  the  policy,  up  to 
and  including  the  payment  due  April  2d,  1861 ;  that  she  was 
ready  and  willing  to  pay  the  premiums  falling  due  in  April, 

1862, 1863  and  1864,  but  that  she  being  a  resident  of  G^rgia, 
and  as  in  consequence  of  the  civil  war  then  pending  between 

the  southern  States  and  the  government  of  the  United  States 

all  intercourse  between  the  citizens  of  the  two  sections  was 

interrupted  and  forbidden  by  the  laws  of  the  United  States, 
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she  was  prevented  from  making  such  payments;  that,  as 
soon  as  eonmmnication  was  re-established,  and  in  December, 
1864,  she  tendered  to  defendant  the  premiums  that  had 
accrued  daring  the  war,  but  defendant  refiised  to  receive  the 
same,  and  declared  the  said  policy  canceled  and  forfeited. 
She  asked  as  relief  that  she  might  be  permitted  to  make  the 
payments,  and  that  her  policy  be  declared  valid,  or  that 
defendant  be  compelled  to  pay  back  to  her  all  sums  paid  upon 
the  policy,  with  interest,  and  all  dividends  declared  under  the 
policy,  or  for  such  other  and  further  relief,  etc. 

1.  That  upon  the  face  of  the  said  complaint  it  appears  that 
the  court  has  no  jurisdiction  of  the  subject  of  this  action. 

3.  That  upon  the  face  thereof  it  appears  that  the  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Joseph  H.  Dukes  for  the  appellant.  Mandamus  was  not  a 
proper  remedy.  {Bex  v.  Bank  of  England^  2  Bam.  &  Aid., 
620;  Bex  v.  London  Assurcmce  Co.,,  5  id.,  899;  Bex  v. 
Bencher  LvacdrCs  Inn^  4  B.  &  C,  865 ;  Befx  v.  Ba/ma/rd?s 
Inn^  5  Ad.  &  Ellis,  23  ;  People  v.  Supervisors  of  Chencmgo  Go.^ 
11  N.  Y.,  573;  Ex  parte  Fireman's  Ins.  Co.,  6  Hill.,  24; 
Angell  &  Ames  on  Corporations,  §  390 ;  King  v.  Freefisfier^s 
Co.y  7  East,  353;  Grant  on  Corporations,  290;  People  v. 
Mayor  of  N.  Y.y  10  Wend.,  395.)  This  case  is  a  proper  one 
for  the  exercise  of  the  equitable  powers  of  this  court.  (1 
Spence  Eq.  Jur.,  433 ;  2  Story  Eq.,  §  826 ;  Rochester  v.  Be  La 
Tour,  2  EDis  &  Black.,  679 ;  Grist  v.  Armour,  34  Barb.,  378 ; 
Bqfmison  v.  Cropsey,  2  Edw.  Ch.,  138.)  Plaintiff  is  not 
obliged  to  wait  until  the  death  of  the  assured  to  bring  this 
action.  {Taylor  v.  NeviUe,  3  Atkyns,  383 ;  BaU  v.  Coggs, 
1  Brown  Pari.  Cases,  140 ;  2  Chitty  Gen.  Practice,  853-855.) 
Acquiescence  and  lapse  of  time  would  be  a  bar  in  equity  to 
a  recovery  hereafter.  {Gibson  v.  Fletcher,  1  Rep.  Ch.,  32; 
Ooddard  v.  Ooddard,  id.,  74 ;  1  Spence  Eq.  Jur.,  631 ;  Story 
Eq.  Jur.,  §§  1520-1522.)  The  contract  was  not  dissolved  by 
the  war,  but  suspended,  and  the  non-payment  of  premiums 


614        CoHKN  V.  N.  Y.  MuTUAX  Life  Insurakcs  Co.     [Ded, 


Statement  of  case. 


during  the  war  was  legally  excused.  {Doughty  y.  Neal^  1 
Saunders  Rep.  [n.],  216 ;  Wdfe  v.  E(yum,  20  N.  Y.,  197 ; 
Jones  V.  Jvdd,  4  Coras.,  411 ;  Ori^  v.  Armoi^y  84  Barb., 
378 ;  Comwell  v.  Haigkty  21  N.  Y.,  462 ;  Orary  v.  Smithy  2 
Comst.,  60 ;  2  Wildman's  Int.  Law,  8, 15  ;  1  Kent  Com.,  74 ; 
act  congress,  July  18,  1861,  Laws  U.  S.,  vol.  12,  p.  257.  §96 ; 
President's  proclamation,  16  August,  1861;  8  PhilL  Int. 
Law,  729,  785  ;  MonongaJhda  Ina.  Co.  v.  Chester ^  43  Penn. ; 
Conway  v.  Oray^  10  East.,  536;  Wood  v.  Edwa/rdSy  19 
Johns.,  205.) 

H,  E.  Daviee  for  the  respondent.  The  proper  remedy  in 
this  case  is  by  mandamus.  {(yReiUy  v.  Mv;t,  Z.  Ins.  Co., 
BoBBBTBON,  Ch.  J.,  and  cases  dted.)  This  court  cannot 
declare  in  advance  defendant's  liability  upon  the  policy  held 
by  piaintiflEl  {Brooke  v.  Ld.  Kensmgiony  2  Kay  &  J.  R, 
753 ;  Orove  v.  Basta/rdy  2  Ph.  Ch.  Cases,  619 ;  Jenner  v. 
Jeimer,  Law  Rep.,  1  Eq.,  Pt.  Ill,  861 ;  Baylies  v.  Paysony 
5  Allen  Rep.,  488;  Bell's  Principles,  etc.,  §  2262;  8coU  v. 
OnderdonJcy  14  N.  Y.,  18.)  The  payment  of  the  premium 
specified  in  the  policy  is  a  condition  precedent  to  the  obliga- 
tion assumed  by  defendant.  (4  Kent  Com.,  141 ;  2  Black. 
Com.,  154 ;  Ughland's  Casey  7  Coke ;  Holdvpp  v.  Ol/wayy  2 
Saund.,  106 ;  French  v.  CampbeUy  2  H.  BL,  178 ;  Wood  and 
oihers  v.  Na^y  6  T.  Rep.,  710 ;  Oldmam,  v.  Bewiohe  ei  oZ., 
1  H.  Bl.,  577,  note ;  Boutledge  v.  BurreUy  id.,  254 ;  ScoU  v. 
TylsTy  2  Bro.  Ch.  C,  455;  Co.  Litt.,  206,  «,  ft;  217  ft;  218, 
a;  Popham  v.  Banfidd^  1  Vern.,  88 ;  Bertrie  v.  Ld.  Palh- 
landy  8  Ch.  Ca.,  129;  2  Vern.,  388;  Pike  v.  BuOeTy  4  N. 
Y.,  860 ;  Moore  v.  Western  F.  Ins.  Co.y  12  Wend.,  452 ; 
Fowler  v.  j£tna  Ins.  Co.y  6  Cowen,  678 ;  Ihmean  v.  Sun 
Fire  Ins.  Co.y  6  Wend.,  488 ;  7  Cowen^  649 ;  Norton  v.  R. 
and  S.  Ins.  Co. ;  C'omeU  v.  Le  Royy  9  W  end.,  168,  and 
authorities  cited  in  these  cases ;  Moaldey  v.  RiggSy  19  Johns., 
72;  Taylor  v.  CvReny  6  Cowen.  624;  Owen  v.  Fan*mer^ 
Joint  Stock  Co.y  57  Barb.,  518 ;  Van  Home  v.  Dorranocy  2 
Dal.,  817;  DermoU  v.  Jon^y  2  Wall.,  1 ;  Co.  Litt.,  206,  218 ; 
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1  Atkynsy  874,  576 ;  Com.  Bep.,  732 ;  Nightingale  v.  State 
Mut.  Im.  Co.,  5  B*  I.,  38 ;  Brown  v.  Overbv/yy^  34  Eng.  L. 
and  Eq.  Bep.,  610 ;  Scott  v.  Avery ^  86  L.  and  £q.  Bep.,  1 ; 
Campbdi  n.  Am.  Pop.  Ins.  Co.^  Transcript,  Feb.  11, 1871 ; 
Lathrop  y.  Qreenfidd  Ins.  Co.^  2  Allen,  82 ;  Beadle  y.  Che- 
nango Mut*  Ins.  Co.^  3  Hill,  161.)  All  conditions  are  strictly 
construed.  (Banyan  on  life  Insurance,  69,  165 ;  Vyee  r. 
Wakejfidd^  6  Mees.  &  Wels.,  442.)  When  the  premium  on 
the  policy  ceased,  the  insurance  also  terminated.  {PaUereon 
Y.  Powellj  9  Bing.,  329 ;  Bunyan  on  Insurance,  1,  66 ;  Wa/nt 
V.  Blunt,  12  East.,  183 ;  1  Bos.  &  P.,  471 ;  PhiUips  v.  Eae^ 
woody  L.  &  G.,  291 ;  Mtd.  Ben.  Life  Ins.  Co.  v.  Ruee,  8 
Ga.,  534 ;  1  Bigelow's  Bep.,  83 ;  Howell  v.  Knioherbodker 
Life  Ins.  Co.,  8  Bobertson,  282;  I  Bigelow's  Bep.,  578; 
Mdbert  v.  New  England  Mvl.  Life  Ins.  Co.,  Disney, 
853;  1  Bigelow,  634;  Catoir  v.  Am.  L.  dk  T.  Co.,  4 
Vroom,  487;  O'Reilly  v.  Mut.  Life  Ins.  Co.,  S.  0.,  Nov.  22, 
1868,  BoBSRTsoH,  C.  J.;  Cohen  y  Sam£,  S.  C,  June,  1868; 
Kodges  y.  Gua/rd/n.  L.  Ins.  Co.,  2  Lans.,  480.)  The  war  ter- 
minated the  policy,  and  no  act  to  be  done  during  its  continu- 
ance could  revive  or  continue  it.  (1  Duer's  M.  Ins.,  417, 
431 ;  Phil.  Ins.,  1,  §  223 ;  The  Emulous,  1  Galls.,  594 ;  3 
Kent  Com.,  255 ;  Burton  v.  Towers,  6  T.  R,  85 ;  Fv/rtado 
y.  Rogers,  3  Bos.  &  P.,  191 ;  OarrJba  v.  Le  Messurier,  4 
East,  407 ;  Bramlon  v.  CurUng,  id.,  410 ;  Bell  v.  Oibson,  1 
Bos.  &  P.,  345 ;  Odline  v.  Perm.  Ins.  Co.,  2  Wash.  0.  C.  E., 
821 ;  Cray  v.  Lewis,  3  id.,  280 ;  The  JvUa,  8  Granch,  181 ; 
The  Rapid,  id.,  160 ;  see,  also,  The  Caledonian,  4  Whea., 
100 ;  Carrington  v.  MerchanU^  Ins.  Co.,  8  JPeters,  495 ; 
Mindt  v.  Waters,  15  East,  260;  Barmon  v.  Kingston,  3 
Campb.,  153 ;  Potts  v.  Bell,  8  Term  Bep.,  548.)  The  tender 
of  the  premium  to  the  agent  gave  the  plaintiff  no  rights. 
{Howell  V.  Cordon,  40  Ga.,  802 ;  White  v.  Madison,  21  N. 
Y.,  117 ;  7}readwwy  v.  Ham.  Mut.  Ins.  Co.,  29  Conn.,  69 ; 
Mut.  Ins.  Co.  V.  Beam,  18  Md.,  48 ;  White  v.  Haigkt,  16  N. 
Y.,  310 ;  Hart  v.  Achilles,  28  Barb.,  576.)  Plaintiff  paid 
the  premiums  voluntarily,  and  she  cannot  maintain  an  action 
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for  them.  {Fleetwood  v.  City  of  New  York^  2  Sand.  8. 0.  B., 
476 ;  SUUmcm  v.  Wing^  7  Hill.,  169 ;  Supervisors  of  Onon- 
daga County  y.  BriggSy  2  Denio,  26-^9,  and  casee  there 
dted.) 

Allbn,  J.  A  decision  of  this  appeal  has  been  delayed  at 
the  request  of  parties  to  other  actions  pending  in  this  court, 
like  in  character  in  some  respects  to  this,  that  before  the 
questions  involved  should  be  decided,  their  appeals  might  be 
heard. 

The  importance  of  the  questions  at  issue  induced  the  court 
to  listen  to  the  request,  and  this  case  was  substantially  re-ar- 
gued, with/Simefo  V.  Tlie  New  York  Life  Ins.  Co.^  in  Decem- 
ber last.    {Post  page,  626.) 

The  legal  status  of  citizens  of  States  at  war,  and  the  relation 
they  mutually  occupy,  as  well  as  the  effect  of  a  state  of  war  upon 
contracts  and  obligations  of  the  subjects  of  litigant  States,  and 
their  right  to  contract  or  hold  intercourse  with  each  other, 
have  recently  been  so  frequently  the  subject  of  judicial  dis- 
cussion and  decision  in  the  State  and  federal  courts,  that  the 
leading  principles  by  which  the  intercourse  and  dealing 
between  enemies,  that  is,  between  the  inhabitants  of  States 
and  nations  at  war,  are  prohibited  or  restricted  and  r^ulated, 
and  the  effect  of  war  upon  their  mutual  contracts  and  obliga- 
tions, are  quite  familiar. 

They  have  been  so  often  repeated  in  different  forms, 
that  a  review  of  them,  or  a  reference  at  much  length  to  them, 
would  be  out  of  place. 

The  general  principles  and  doctrines,  as  found  in  the  treatises 
of  writers  upon  public  law  and  deducible  from  the  judgments 
of  courts,  are  firmly  established  and  cannot  be  ignored, 
or  essentially  modified  by  courts  at  this  day.  All  that  courts 
have  to  do  is  to  apply  the  principles  thus  recognized  and  set^ 
tied  to  cases  as  they  arise.  It  is  said  in  general  terms  that,, 
in  a  state  of  war,  ^^  the  individuals  who  compose  the  belliger- 
ent States  exist,  as  to  each  other,  in  a  state  of  utter  occlu-' 
sion,"  and  all  intercourse  between  them  is  forbidden.    (Per 
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JoHNBON,  J.,  Hie  Rapid^  8  Oranch,  155.)  This  proposition 
has  been  repeated  with  approval  in  several  later  cases.  Judge 
Nelson,  in  the  Prize  Cases  (2  Black.,  635,  687),  adopting 
the  language  of  approved  writers  on  international  law,  says 
that  one  of  the  legal  consequences  resulting  from  a  state  of 
war  is  that  ^^  the  people  of  the  two  countries  become  imme- 
diately the  enemies  of  each  other ;  all  intercourse,  commer- 
cial or  otherwise,  between  them  unlawful ;  and  all  contracts 
existing  at  the  commencement  of  the  war  suspended,  and  all 
made  during  its  existence  utterly  void.  The  insurance  of 
enemies'  property,  the  drawing  of  bills  of  exchange  or  pur- 
chase on  the  enemies'  country,  the  remission  of  bills  or  money 
to  it,  are  illegal  and  void ;  all  existing  partnerships  between 
citizens  or  subjects  of  the  two  countries  are  dissolved ;  and, 
in  fine,  interdiction  of  trade  and  intercourse,  direct  or  indi- 
rect, is  absolute  and  complete  by  the  mere  force  and  effect 
of  the  war  itself."  (See,  also,  Jecker  v.  Montgomery^  18 
How.,  110 ;  Hanger  v.  AVboUy  6  Wallace,  532 ;  The  Onor 
chitay  id.,  521;  Cfriswold  v.  Waddingtony  16  J.  R.,  438.) 
These  propositions,  general  and  far  reaching  as  they  are, 
were,  however,  made  in  cases  relating  to  commercial  inter- 
course, and  involved  the  question  as  to  the  legality  and  effect 
of  commercial  dealings  and  transactions;  and  the  general 
language  used,  in  legal  effect,  extends  only  to  intercourse 
and  dealings  of  that  character,  although  all  other  intercourse, 
clearly  within  the  mischief  intended  to  be  avoided,  would  be 
within  the  principle,  and  therefore  within  the  rule  itself.  I 
do  not  understand  that  it  has  been  *  authoritatively  adjudged 
that  all  private  contracts  without  exception,  made  between 
citizens  or  subjects  of  States  at  war,  are  necessarily  void, 
although  the  language  of  the  courts  has  been  sufficiently 
comprehensive  to  include  the  proposition  in  its  largest  extent. 
The  subject  is  elaborately  and  ably  considered  in  Kersha/iv  v. 
JSjdsey  (100  Mass.,  561),  and  the  authorities,  with  the  reason 
and  extent  of  the  rule  under  consideration,  reviewed  and  dis- 

* 

cussed ;  and  the  result  of  the  examination  was  that  the  law 
of  nations,  as  judicially  declared,  prohibits  all  intercourse 
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between  citizens  of  the  two  belligerents,  wbieh  is  inoonsistent 
with  the  state  of  war  between  those  oonntries.  This  was 
regarded  as  including  every  act  of  voluntary  submission  to 
the  enemy,  or  receiving  his  protection ;  any  act  or  contract 
which  tends  to  increase  his  resoorces,  and  every  kind  of 
trading  or  commercial  dealing  or  intercourse,  direct  or  indi* 
rect.  The  act  of  congress  of  July  13, 1861  (12  U.  S.  Stot.  at 
Large,  257),  and  the  proclamation  of  the  president,  pursuant  to 
that  statute,  only  prohibited  commercial  intercourse  between 
the  citizens  of  the  States  declared  to  be  in  insurrection  and 
the  citizens  of  the  rest  of  the  States. 

For  aU  the  purposes  of  this  action  it  may  be  assumed  that 
this  rule,  thus  restricted,  would  prohibit  the  making  of  a 
contract  during  a  state  of  war  for  the  insurance  of  the  life  of 
an  enemy.  This  was  rather  assumed  by  the  counsel  for  both 
parties  upon  the  argument.  It  would  certainly  forbid  the 
transmiflsion  of  money  for  the  pretmum  from  one  of  the 
States  at  war  to  the  other ;  and  it  is  said  that  the  life  of  an 
alien  enemy  cannot  be  insured  by  his  creditor,  although  the 
latter  be  a  subject  of  the  same  country  with  the  insurer. 
(Bunyon's  Life  Assurance,  19.)  The  authorities  cited  to  sus- 
tain this  proposition  were  all,  however,  cases  of  insurance 
upon  merchandise.  {Hiarman  v.  Emgston^  8  Camp.,  150 ; 
PoUs  V.  BeU,  8  T.  R.,  548 ;  FUndt  v.  Waters,  15  East,  260.) 
The  insurance  upon  the  life  of  the  husband  of  the  plaintiff 
was  a  valid  and  lawful  contract  at  the  time  it  was  made  in 
1849,  and  was  ^^  for  the  term  of  his  natural  life,"  in  considera- 
tion of  a  sum  paid  at  the  date  of  the  policy,  and  the  further 
consideration  of  the  annual  payment  of  a  like  sum  on  or 
before  the  second  day  of  April  in  every  year.  This  was  not 
a  policy  from  year  to  year,  but  an  insurance  for  life,  subject 
to  be  defeated  by  the  non-performance  of  the  condition  pre- 
scribed, to  wit,  the  payment  of  the  annual  premium.  It  is 
expressly  declared  in  the  contract  of  insurance  that  if  the 
annual  payments  should  not  be  made,  ^'  that  said  policy  should 
cease  and  determine,"  and  ^'  that  all  previous  payments  made 
thereon  should  be  forfeited  to  the  company."    It  was  a  life 
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policTf.  (Hodsdon  v.  Ghuardian  Life  Ins.  Oo.y  97  Mass.,  144; 
£ee86  v.  Mutual  Benefit  Life  Ins.  Co.,  26  Barb.,  556 ;  N. 
T.  Life  Ins.  Co.  v.  Olopton,  7  Bush.  [Ky.]  E.,  179.)  The 
conto'aet  was  not^  ae  to  all  its  stipulations  and  as  to  both  par- 
ties, executory.  It  was  executed  by  the  plaintiff  by  the  pay- 
ment of  the  annual  premiums  from  1849  to  and  including 
1861,  while  it  was  wholly  executory  on  the  part  of  the 
defendant,  its  undertaking  being  to  pay  the  amount  specified 
upon  the  death  of  the  insured.  It  is  no  answer  to  say  that 
the  plaintiff  had  only  paid  tor  the  risk  incurred  from  year  to 
year.  The  annual  premium  paid  during  the  first  years  of  a 
life  policy  is  in  excess  of  the  actual  risk ;  and  this  excess  is  so 
much  paid  in  advance  for  the  greater  risk  during  the  later 
years  in  case  of  a  prolonged  life.  The  insurers  would  be 
greatly  the  gainers  by  avoiding  all  life  policies  upon  young 
lives  after  the  payment  of  the  annual  premiums  for  ten  or 
fifteen  years,  terminating  the  risk  before  the  greater  hazard 
of  loss,  the  result  of  advanced  age,  has  been  incurred.  The 
contract  was  a  continuing  contract  in  the  sense  that  it  was  to 
be  performed  in  the  future;  but  it  was  not  a  contract  of  con- 
tinuance in  its  performance.  The  act  to  be  performed  by  the 
defendant  was  a  single  act,  the  payment  of  a  specified  sum 
upon  the  happening  of  a  certain  event,  and,  in  this  respect, 
was  like  a  covenant  or  promise  to  pay  a  sum  of  money  at  a 
day  certain,  or  upon  any  condition  lawful  in  itself.  There  is 
no  pretence  that  a  contract  of  the  latter  kind  would  be  dis- 
solved by  war.  The  contract  would  remain;  the  remedy 
would  be  suspended.  The  act  to  be  perfonned  by  the  plain- 
tiff was  a  single  act,  to  be  perfonned  at  stated  periods,  and 
was  not  like  the  contract  of  partnerships  and  some  other  con- 
tracts which  are  continuous  in  their  performance.  In  the 
case  of  a  marine  insurance,  or  a  contract  of  affreightment,  a 
war  might  act  as  a  dissolution  and  put  an  end  to  them.  The 
first  is  upon  enemies'  property,  and  an  insurance  is  in  support 
of  their  commerce,  and  entirely  inconsistent  with  the  allegi- 
ance due  to  the  government  of  the  underwriter.  As  to  such 
a  contract,  the  authorities  say  the  insurance  terminates  abso- 


620        Cohen  v.  N.  Y.  Mutual  Life  Insurance  Co.     [Dec, 

Opinion  of  the  Court,  per  Ajllbn,  J. 

lutely,  and  at  once,  by  the  very  act  of  war,  and  the  parties  are 
in  the  same  condition  as  if  no  contract  was  made ;  the  one 
loses  the  preminm,  and  the  other  his  security  against  loss. 
But  the  rule  will  hardly  apply  to  a  life  policy  when  large 
sums  have  been  paid  for  premiums.  There  is  nothing  in  the 
policy  of  the  law,  or  the  interests  of  the  public,  calling  for  an 
enforcement  of  the  law  of  confiscation  incident  to  a  state  of 
war,  after  the  war  has  ceased  and  the  people  of  the  two  bel- 
ligerent nations  have  again  become  one,  solely  for  the  benefit 
of  one  of  two  contracting  parties  by  the  forfeiture  of  the  rights 
of  the  other.  This  would  be  simply  a  confiscation  of  property 
after  war  had  ceased,  at  the  instance  and  for  the  benefit  of 
individuals.  By  the  payment  of  the  annual  premium  in 
April,  1861,  the  life  was  insured  until  April,  1862.  The 
engagement  of  the  defendant  was  then  lawful,  and  was  to 
the  efifect  that  the  company  would  pay  the  plaintiff  $5,000 
upon  the  death  of  her  husband  within  the  year.  A  promis- 
sory note  in  that  form,  made  upon  a  good  consideration, 
would  be  obligatory ;  and  if  the  death  occurred  within  the 
year,  although  after  war  had  intervened,  the  right  of 
action  would  be  suspended  during  the  war,  but  would  revive 
with  the  return  of  peace.  There  is  no  reason  apparent  why 
the  promise  to  pay  money  upon  the  termination  of  a  specified 
life  should  necessarily  be  terminated  by  the  happening  of 
war  between  the  States,  of  which  the  parties  are  respectively 
subjects,  as  unlawful  and  inconsistent  with  the  state  of  war 
merely  because  it  is  called  an  insurance  upon  life.  The 
policy  in  this  instance  protects  the  insurers,  and  makes  void 
the  policy,  if  the  insured  enter  any  military  or  naval  service 
or  dies  in  the  known  violation  of  the  laws  of  the  United 
States,  so  that  the  risk  was  not  increased  by  the  state  of  war, 
nor  the  ability  of  the  enemy  to  fill  up  the  ranks  of  its  army 
and  navy  affected  by  the  insurance  upon  the  life  of  its  citi- 
zens. Those  insured  would  rather  be  deterred  from  taking 
up  arms  against  the  United  States  lest  their  policies  should 
be  avoided. 

Had  the  insured  died  at  any  time  before  April,  1862,  I 
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think  there  can  be  no  doubt  that  the  contract  would  have 
been  regarded  as  one  of  those  which,  lawful  when  made  and 
executed  by  the  one  party,  are  not  dissolved,  but  merely  sus- 
pended by  the  existence  of  war,  and  that  a  recovery  could 
have  been  had  at  the  close  of  the  war.  The  contracts  between 
the  individuals  of  belligerent  States  are  necessarily  suspended 
during  the  war  of  those  States,  but  are  not  annulled.  (Phill. 
Int.  Law,  666;  per  Nelson,  J.,  JPrize  Caaesj  mpra.)  Mr. 
Wheaton  says  commercial  partnerships  are  dissolved  by  tlie 
mere  force  and  act  of  war,  though,  as  to  other  contracts,  it 
only  suspends  the  remedy.  (Wheat.  Int.  Law,  8th  ed.,  408, 
§  317.) 

This  is  upon  the  principle  that  the  State  and  not  the  indi- 
vidual wages  war.  The  question  then  remains,  whether  the 
non-payment  of  the  annual  premium  during  the  years  1862, 
1863  and  1864  involved  a  forfeiture  of  the  policy  and  of  ftU 
payments  before  then  made.  That  such  would  be  the  effect 
of  the  non-performance  of  the  condition,  unless  waived  or 
l^ally  excused,  is  not  disputed ;  and  unless  the  performance 
was  waived  by  the  defendant,  or  is  legaUy  excused  by  the 
existence  of  the  war,  the  plaintiff  must  fail  in  her  action  and 
submit  to  the  loss  resulting  from  the  forfeiture.  It  must  be 
borne  in  mind  that  the  war  was  the  act  of  the  States,  and 
that  individual  citizens  are  not  identified  with  their  govern- 
ments so  as  to  expose  them  to  the  rule  of  law  that  he  who, 
by  his  own  conduct,  prevents  the  fulfillment  of  a  contract  or 
renders  its  performance  impossible,  shall  not  take  advantage 
of  a  non-performance  on  the  other  side  or  excuse  the  non- 
performance upon  his  part.  {OdUn  v.  Ins.  Oo.  of  Pennsylr 
v<miay  2  Wash.  0.  0,  R,  312 ;  Fnmcia  v.  The  Ocean  Ins. 
Co.,  6  Cow.,  404 ;  8.  C,  in  error,  2  W.  R.,  64.)  The  condi- 
tion of  affairs  which  made  the  payment  of  the  premium  by 
the  plaintiff  during  the  years  named  unlawful,  and  therefore 
impossible,  was  not  created  by  the  act  or  default  of  the  plain- 
tiff but  resulted  from  the  acts  of  the  governments  of  which 
the  respective  parties  were  subjects.  There  is  a  manifest  dis- 
tinction between  mere  impediments  and  difficulties  in  the 
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way  of  the  performance  of  a  condition  and  an  imposBibilitj 
created  by  law  or  the  act  of  the  government.  This  is  clearly 
recognize  in  Wood  v.  Edwards  (19  J.  R.,  205) ;  People  v. 
JSardett  (3  Hill,  570).  An  individual  by  his  covenant  may 
undertake,  as  against  his  own  acts  and  the  acts  of  strangers^ 
but  not  against  the  acts  of  God  or  his  government  or  of  the 
obligee.  (See  per  Nelson,  Ch.  J.,  People  y,  BarUettj  supra.) 
In  Wa/e  V.  Sinoee  (20  N.  Y.,  197)  the  performance  of  the 
undertaking  became  impossible  by  the  act  of  God  in  the  death 
of  the  party,  and  performance  was  held  excused  upon  the 
ground  that  the  parties  must  be  deemed  to  have  made  this  an 
exception  by  implication.  So,  too,  a  party  is  excused  from  the 
performance  of  his  covenant  when  the  performance  is  made 
unlawful  by  act  of  parliament.  If  made  absolutely  unlawful, 
it  operates  to  repeal  the  covenant;  if  only  temporarily 
unlawful,  it  suspends  the  operation.  {Brewster  v.  Kitchin, 
1  Ld.  Raymond,  817.)  Lord  Alvaiitlet,  Ch.  J.  (in  ToiOeng 
V.  StMcM^dy  8  B.  &  P.,  291),  says :  "  But  when  the  policy  of 
the  State  intervenes  and  prevents  the  performance  of  the  con- 
tract, the  party  will  be  excused."  That  which  will  avoid  a 
covenant  will  nullify  a  condition,  and  vice  versa.  (Piatt  on 
Gov.,  669 ;  Doughty  v.  J^ealy  1  Saund.,  216,  note  2.)  The 
policy  of  the  law  is  to  mitigate  the  severity  of  wars  and 
relieve  citizens,  so  far  as  consistent  with  the  interests  of  the 
government,  from  the  hardships  incident  to  it ;  and,  afortioriy 
the  stringent  and  severe  rule  invoked  by  the  defendant  should 
not  be  applied  in  a  doubtful  case  so  as  to  produce  extreme 
hardship,  when,  by  adopting  a  milder  and  more  equitable  rule 
each  of  the  contracting  parties  will  secure  equal  and  exAct 
justice  and  all  their  legal  and  equitable  rights.  The  opera- 
tion of  the  statute  of  limitations  is  held  suspended  during 
the  period  of  the  war  by  reason  of  the  inability  to  enforce 
the  daim,  and  this  is  in. harmony  witii  the  benign  tendency 
of  the  age,  the  result  of  advanced  civilization.  Sanger  v. 
Abbott  (6  Wal.,  632),  Judge  Gliffobd  says :  ^^  Neither  laches 
nor  fraud  can  be  imputed  in  such  a  case."  At  the  time  of 
making  the  contract  in  this  case  the  plaintiff  had  the  1^^ 
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light  and  ability  to  make  the  annual  payments,  but  the  effect 
of  the  war  was  to  make  the  attempt  anlawfTiI  without  any 
fault  on  her  part.  The  operation  of  a  condition,  as  express 
and  absolute  as  in  this  case,  was  held  suspended  during  the 
war,  in  Semmee  v.  ffa/rtfard  Ins.  Go.  (13  Wal.,  158).  The 
condition  there,  as  here,  was  by  the  act  and  agreement  of  the 
party,  and  yet  its  performance  being  impossible  it  was  held  to 
be  inoperative  and  the  time  for  bringing  the  action  extended, 
notwithstanding  the  agreement  of  the  parties,  by  the  mere  act 
and  effect  of  the  war.  It  was  held  that  the  disability  to  sue, 
imposed  on  the  plaintiff  by  the  war,  relioTed  him  from  the 
consequences  of  failing  to  bring  suit  within  the  time  specified 
in  the  policy.  The  same  principle  would  relieve  the  present 
plaintiff  from  the  consequences  of  failing  to  make  the  annual 
payments  by  the  day.  She  was  guilty  of  no  laches,  and  why 
subject  her  to  a  forfeiture  ?  No  injustice  is  done  the  defend- 
ant in  this  case  by  permitting  the  plaintiff  to  make,  now,  t\ie 
payments  which  she  could  not  lawfully  make  between  1861 
and  1865. 

The  interest  will  compensate  for  the  non-payment  at  the 
time,  and  the  defendant,  in  legal  contemplation,  will  be  pre- 
cisely in  the  situation  it  would  have  been  had  the  money  been 
paid  on  the  law  day.  ManhaMcm  Life  Ins.  Co.  v.  Wa/rwick 
(20  Grattan,  614) ;  N.  T.  Life  Ins.  Go.  v.  Glopton  (7 
Bush  [Ky.  R],  179);  EamiUon  v.  N.  Y.  MuU  Ins.  Go.y 
recently  decided  in  the  Circuit  Court  of  the  United 
States,  in  the  southern  district  of  New  York,  are  precisely 
in  point,  and,  if  followed,  decisive  of  this  case.  The  rea- 
sonings of  the  prevailing  opinions  in  these  cases  abundantly 
sustain  the  judgments.  The  case  comes  before  us  on  demurrer 
to  the  complaint,  and  if  there  are  any  equities  or  any  facts 
which  woidd  deprive  the  plaintiff  of  the  rights  to  which  the 
case  made  by  the  coinplaint  entitles  her,  the  defendant  may 
set  them  up  by  answer. 

It  was  also  claimed  that  the  defendant  being  a  mutual 
company,  of  which  all  holders  of  policies  were  members,  it 
was  a  partnership  which  was  dissolved  by  the  war. 
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Trading  aud  commercial  partnerehips,  and  perhaps  all 
partnerships,  are  dissolved  by  war  between  the  States  of  the 
several  partners.    Bat  whatever  analiMrieB  there  may  be 

relation  of  the  members  of  the  two  organizations^' an  incorpo- 
rated company,  althongh  organized  npon  the  miittial  princi- 
ple, is  in  no  proper  or  legal  sense  a  partnership.  The  defend- 
ant is  a  body  politic  and  corporatei  capaUe  of  oontcacting  and 
of  ^ning  and  being  sned,  and  the  relation  between  the  plain- 
tiff and  the  corporation  is  that  of  insnred  and  insarer ;  and  Ae 
rights  and  duties  of  the  contracting  parties  are  to  be  govemed 
and  determined  by  the  teorms  of  the  policy  by  which  the 
insurance  is  effected,  as  in  other  cases^  Other  and  inddental 
rights  are  secured  to  the  plaintiff  as  a  member  of  the  company, 
one  of  the  corporators ;  but  this  does  not  make  the  members 
partners  as  between  themselves  or  affect  the  express  contract 
of  the  corporation.  If  it  was  a  partnership  as  claimed,  and 
dissolved  by  the  war,  the  plaintiff  has  not  forfeited  her  share 
in  the  assets  of  the  copartnership,  but  is  entitled  to  an 
accounting  as  of  the  day  of  the  dissolution,  and  to  her  due 
proportion  of  the  property  and  assets.  This  would  lead  to  a 
result  not  desired  by  the  defendant. 

The  defendant  also  objects  to  the  right  of  the  plaintiff  to 
maintain  an  action  at  tiiis  time,  there  having  be^i  no  loss, 
and,  therefore,  no  cause  of  action  upon  the  policy.  The  alle- 
gations of  the  complaint  are  tiiat  the  plaintiff  has  tendered 
tiie  premiums  due,  and  tiiat  tiie  defendant  refused  to  receive 
them,  and  declared  the  policy  canceled  and  forfeited.  This  is 
a  peculiar  case ;  and  there  are  many  reasons,  unless  there  is 
some  rigid  rule  forbidding  the  court  to  entertain  jurisdiction, 
why  it  should  determine  the  matters  in  controversy  at  this 
time.  1.  There  is  an  actual  controversy  existing,  and  the 
only  parties  to  it  are  before  the  court.  There  is  not  the 
reason  for  declining  jurisdiction  that  presented  itself  in 
some  of  the  cases  cited  by  the  defendant,  as  in  Orove  v.  Bfis- 
tard  (2  Phi.  [Eng.  Ch.,  22] ,  619),  that  all  the  parties  in  inte- 
rest could  not  be  heard  and  their  rights  determined.  2.  Present 
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rights,  nndei:  the  policy  and  incident  to  it,  are  denied  the 
plaintiff.  Her  policy  having  been  declared  forfeited  and 
canceled,  she  is  excluded  from  the  privileges  and  denied  the 
rights  which  belong  to  her  as  a  member  of  the  company. 
8he  is  entitled,  nnless  the  claim  of  the  defendant  is  well 
grounded,  at  once  and  at  aU  times  to  the  privileges  of  other 
policy-holders,  and  to  be  recognized  as  such.  8.  The  plaintiff 
is  entitled,  if  the  right  to  pay  the  premiums  and  continue  the 
policy  still  exists,  to  pay  the  arrearages  and  stop  the  accruing 
of  interest,  and  to  make  the  future  payments  as  they  accrue 
and  become  due  without  interest,  and  relieve  herself  as  well 
of  the  risk  and  burden  of  retaining  the  money,  which  of 
right  belongs  to  the  defendant.  4.  The  contract  of  insurance, 
where  the  policy  is  to  be  kept  alive  by  periodical  payments, 
is  peculiar,  and  the  duty  to  pay  and  the  obligation  to  receive 
are  mutual.  It  is  somewhat  different  from  a  simple  obliga- 
tion to  pay  money,  a  tender  to  perform  which  would  bar  an 
action  upon  it.  So,  too,  a  receipt  or  acknowledgment  of  the 
payment  is  customarily  given,  and  is  as  essential  as  evidence 
of  the  continuance  of  the  contract  as  is  the  original  policy. 
The  policy-holder  is  entitled  to  some  evidence  of  the  perform- 
ance of  the  condition  on  his  part,  if^  as  is  believed,  the  univer- 
sal usage  is  for  the  insurers  to  certify  in  some  way  the  fact 
that  the  annual  premiums  are  paid.  5.  It  is  fit  and  proper 
that  both  parties  to  the  contract  should  know  their  rights ; 
especially  is  it  important  to  the  plaintiff  and  the  insured  that, 
if  this  policy  is  avoided,  they  may  seek  insurance  elsewhere, 
and,  if  valid,  that  they  may  perform  the  conditions  of  the  policy. 

In  ordinary  cases  courts  will  not,  in  advance  of  any  present 
duty,  obligation  or  default,  declare  the  rights  and  obligations 
of  suitors ;  they  will  do  it  where  peculiar  circumstances  render 
it  necessary  to  the  preservation  of  right.  It  was  done  in 
Baylies  v.  Payson  (6  Allen,  473).  Courts  of  equity  depart 
from  the  ordinary  rules  by  which  their  jurisdiction  is  hedged 
in,  in  order  to  do  equity  between  suitors;  and  whether  a 
proper  case  is  made  for  the  exercise  of  the  equitable  powers 
of  the  court  necessarily  depends  upon  the  circumstances. 

SiCKKLS — ^VoL.  V.  79 
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(See  Ball  v.  Coggs^  Brown's  Pari.  E.,  296 ;  Bugtfton  v.  Lester^ 
3  Atk.,  383 ;  2  Story  on  Eq.  Jar.,  §  826.) 

Had  the  parties  made  a  case  containing  precisely  the  facts 
alleged  in  the  complaint  for  submission  under  section  872  of 
the  Code,  the  court  would  not  have  hesitated  to  entertain 
jurisdiction  and  pass  upon  the  merits  of  &e  oontroyersy. 

The  court  has  jurisdiction,  and  the  judgment  must  be 
reversed  and  judgment  given  for  the  plaintiff,  with  leave  to 
defendant  to  answer. 

Ohuboh,  Ch.  J.,  Feokham  and  Aitdsews,  JJ.,  concur. 

GfiOYBB,  FoLOEB  aud  Eapallo,  JJ.,  not  voting. 

Judgment  accordingly. 


Stefhania  Lucy  Sands,  Bespondent,  v.  The  New  Yobk 
Life  Insubanoe  Company,  Appellant 

The  rule  of  the  law  of  nations  which  annals  contracts  between  the  citizens 
of  two  States  upon  the  breaking  out  of  a  war  between  the  States,  has 
no  application  to  life  insurance,  unless  the  policy  insures  against  death 
while  the  assured  is  in  the  military  service  of  his  country.  It  is  only 
such  commercial  contracts  made  prior  to  the  war  as  give  aid  and  com- 
fort to  the  enemy,  or  such  as  are  forbidden  by  or  are  against  the  policy  of 
the  government,  that  are  dissolved.  It  is  the  settled  policy  of  govern- 
ment to  impur,  as  little  as  possible,  the  private  rights  of  citiaens  by 
national  differences. 

The  payment  of  premiums  upon  a  life  policy,  and  the  remedy  in  case  the 
policy  becomes  due  during  the  war,  are  simply  suspended  until  peace  is 
restored.  No  forfeiture  wiU  arise  for  the  non-payment  of  the  premiums 
during  the  war,  provided  they  are  j)romptly  paid,  with  proper  mterest, 
on  the  return  of  peace.  The  condition  in  a  policy  of  life  insurance  for- 
feiting the  policy,  in  case  of  non-payment  of  premiums  subsequently 
accruing  thereon,  is  a  condition  subsequent,  not  precedent* 

*  This  case  is  distinguishable  from  that  of  EomU  v.  The  KnicikerboekerlAfl 
I'M,  Co.  (44  N.  Y.,  376).  There  the  policy  was  for  one  year,  with  a  proviso 
tliatit  might  be  continued  from  time  to  time  until  the  decease  of  the 
assured,  provided  he  should  duly  pay,  or  cause  to  be  paid,  the  premium. 
It  was  there  held  that  payment  was  a  condition  precedent,  and  unless  per- 
formed the  policy  was  no  longer  in  force,  although  performance  was 
prevented  by  act  of  God. 
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Defendant  had  a  general  agent  residing  in  Mobile  at  the  time  of  the  break* 
ing  out  of  the  war  of  the  rebellion ;  his  authority  to  receive  premiums 
was  recognized  by  it  after  the  issuing  of  the  president's  proclamation 
forbidding  commercial  intercourse.  Plaintiff^  who  held  a  life  policy 
issued  by  defendant  upon  the  life  of  her  husband,  paid  to  such  general 
agent,  in  Confedente  currency,  the  premium  thereon  which  fell  due 
January  2d,  18Q2.    ifi^,  tliat  this  was  a  valid  and  efifectual  payment. 

(Argued  December  18, 1872 ;  decided  December  24, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judiml  department,  reversing  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee  and 
granting  a  new  trial.    (Beported  below,  59  Barb.,  656.) 

This  action  was  brought  by  the  plaintiff  as  assignee  of  a 
policy  of  life  insurance. 

The  defendant  issued  to  James  Sands,  of  Mobile,  a  life 
policy  for  $5,000  on  his  life,  dated  January  28, 1850,  in  which 
the  annual  premium  was  fixed  at  $160,  payable  on  tlie  18th 
of  January  in  each  year. 

The  annual  premiums  were  paid  to  James  M.  Muldon,  the 
defendant's  agent  at  Mobile,  and  were  duly  remitted  by  him 
to  the  defendant,  down  to  and  including  that  which  became 
payable  January  18,  1861. 

On  January  18, 1862,  Sands  paid  to  Muldon  $160  in  Oon- 
federate  notes,  which  the  latter  accepted  as  cash,  as  and  for 
the  premium  on  said  policy  which  fell  due  on  that  day. 

Sands  died  on  July  12, 1862 ;  due  proofe  of  death  were  fur- 
nished to  the  defendant  August  11,  1866 ;  they  refused  to 
pay  the  amount  insured.  The  policy  was  duly  assigned  to 
the  plaintiff  before  suit. 

Under  and  by  virtue  of  the  act  of  congress  of  July  13, 1861, 
and  the  president's  proclamation  of  August  16, 1861,  all  com- 
mercial intercourse  was  prohibited  between  the  citizens  of 
the  United  States  and  the  inhabitants  of  the  States  in  rebel- 
lion. Both  Sands  and  Muldon  resided  in  Alabama;  the 
former  was  not  in  any  way  connected  with  the  rebel  army  or 
engaged  in  active  hostilities  of  any  kind. 

Defendant,  by  letter  dated  August  21,  1861,  recognized  the 
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authority  of  Mnldon  to  receive  premiums,  and  directed  as  to 
the  disposition  thereof.  This  authority  was  canceled  some 
time  after  the  receipt  of  the  premium  upon  the  poKcy  in 
question. 

The  referee  found  that  8and9  and  defendant  became  )[>ublic 
enemies  from  and  after  August  16, 1861,  and  the  further  exe- 
cution of  the  contract  became  and  was  unlawful,  and  no  r^ht 
accrued  to  plaintiff  in  consequence  of  &e  death  of  8ands. 
That  by  the  war  the  authority  of  Muldon,  as  agent,  was 
revoked,  and  the  payment  to  him  of  the  premium  was  not 
a  payment  to  defendant,  and  ordered  judgment  for  defends 
ant,  which  was  entered  accordingly. 

JUToah  Davis  for  the  appellant.  From  August  16, 1861,  plaiur 
tiff  was  a  public  enemy  with  whom  all  intercourse,  commercial 
or  otherwise,  was  unlawM.  {The  Rapid^  8  Oranch,  155; 
Wheaton^s  Law  of  Nations,  548 ;  1  GaUison,  295 ;  Prize 
Cases^  2  Black,  678,  687 ;  Mrs.  Alexand^s  CotUm,  2  Wall., 
419 ;  BiUgery  v.  Branchy  8  Am.  Law  Reg.,  No.  6,  884 ; 
Woods  V.  WiMer^  43  N.  T.,  167, 168  ;  Bank  of  New  Orleans 
V.  Matthews^  Court  of  Appeals,  March,  1872 ;  McStea  v.  Mat- 
thews^ Court  of  Appeals;  JRobinson  v.  Jfutual  Ins.  Co.ji2 
N.  Y.,  54 ;  Swinnerton  v.  Columbian  Ins.  Co.y  87  id.,  174 ; 
In  re  WiUiam  Bagdey^  5  Wallace,  877 ;  Hanger  v.  AlhoU^ 
6  id.,  685;  United  States  v.  Orossmayer^  9  id.,  75.)  War 
annuls  and  makes  unlawful  all  insurances  upon  enemiesi' 
property.  1  Duel's  M.  Ins.,  478 ;  1  Phill.  Ins.,  §  228  ;  Fur- 
tado  V.  Rogers^  8  Bos.  &  Pull.,  191 ;  Gamba  v.  Le  Mesuriery 
4  East,  407 ;  Brandon  v.  Curling^  id.,  410 ;  Kdiner  v.  Ze 
MesurieTy  id.,  896  ;  Oddin  v.  Pmn.  Ins.  Co.y  2  Wash.  C.  0. 
E.,  821 ;  Gray  v.  Lewisy  8  id.,  280 ;  Leathers  v.  Com.  Ins. 
Co.y  2  Bush,  298 ;  Bunyan  on  Life  Insurance,  Law  Library, 
vol.  49,  side  page  19  ;  Flint  v.  WaterSy  15  East.,  260 ;  HaT- 
m>an  v.  Kvngstony  8  Campbell,  158 ;  Potts  v.  BeUy  8  Term 
Reports,  548 ;  MwnhaUam,  Life  Ins.  Co.  v.  Warwicky  2  Bige- 
low,  Lf .  &  Ac.  R.,  193.)  The  contract  sued  on  was  an  execu- 
tory contract,  and  its  continued  execution  during  the  war 
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would  have  been  illegal.  (1  Daer  oa  Ins.,  478 ;  Hanger  v. 
AtboUy  6  Wall.)  532;  Oreenfidd  v.  Mem.  Mut,  Life 
Ins.  Co.y  47  N.  T.,  436;  1  Bigdow  L..&  Ac.  E.,  199; 
RiAerU  v.  New  England  Mut.  Life  Ins.  Co.j  id.,  634 ; 
Woods  etoLy.  Wilder  est  oL^  43  K  Y.,  167 ;  Wlieaton's  Int. 
Law,  §  817;  1  Kent  Com-,  67 ;  Story  on  Cont,  §  608 ;  WhUe 
Y.  JSrandey^  2  How.,  249;  SchoUfidd  y.  EioheJberger^  7 
Peteis,  686 ;  United  States  v.  Orassmayer^  9  Wall.,  75.)  The 
war  operated  ^2>er  ^  as  a  revocation  of  the  authority  of  defend- 
ILut's  agent  at  Mobile.  {Hanger  v.  Abiottj  6  Wall.,  535 ; 
Story  on  Partnership,  §  316 ;  5  Wall.,  406 ;  2  Brush.,  298 ; 
Wood  et  al.  v.  Wilder  et  al.y  43  N.  T.,  sty[>ra ;  Story  on 
Agency,  §§  462,  481,  482,  499.)  The  payment  of  the  annual 
premium  was  a  condition  precedent  to  any  obligation  on  the 
part  of  defendant.  {Howell  v.  Knickerbocker  Life  Ins. 
Co.,  44  N.  T.,  276 ;  Oakley  v.  Morton,  11  id.,  25 ;  Catlm  v. 
Tobiasy  26  id.,  47 ;  Harmony  v.  Bingham,  12  id.,  99 ;  Tomr 
kins  V.  Dudley,  25  id.,  272 ;  Holdipp  v.  Otway,  2  Sand.  B., 
106 ;  Wood  V.  Nasby,  6  Term  E.,  710 ;  Oldman  v.  B&voick 
and  another,  1  Henry  Blackstone,  577,  note ;  RouUedge  v. 
JBwrrelly  1  id.,  254 ;  French  v.  Campbell,  2  id.,  178 ;  SooU  v. 
Tylevy  2  Bro.  Ch.  C,  455 ;  Popham  v.  Banfield,  1  Vem., 
«8 ;  Bertrie  v.  Id.  Falldamd,  3  Ch.  C,  129  ;  2  Vem.,  833 ; 
Wells  V.  Smilh,  2  Edw.  Ch.,  78 ;  Moore  v.  West.  F.  Ins.  Co., 
12  Wend.,  452 ;  Owens  v.  Fa/riner^  Jomt  Stock  Co.,  57  Barb., 
618 ;  2  Dallas,  317 ;  DermoU  v.  Jones,  2  Wall.,  8 ;  Nightin- 
gale V.  State  Mut.  Ins.  Co.,  5  E.  I.,  88 ;  Phillips  v.  East- 
wood, L.  &  G.,  291 ;  Mutual  BenefU  Life  Ins.  Co.  v.  Ruse, 

1  Bigelow,  83 ;  Bobert  v.  The  New  England  Mut.  Life  Ins. 
a?.,  id.,  634 ;  44  N.  Y.,  276 ;  Catoir  v.  Am.  L.  and  T.  Co.,  4 
Vroom,  487 ;  O'ReiUy  v.  The  Mut.  Life  Ins.  Co.  of  New 
York,  Superior  Court,  November  22,  1868,  per  Chief  Justice 
EoBEBTsoN ;  Cohans  v.  The  Mut.  Life  Ins.  Co.,  same  court, 
General  Term,  1868  ;  Kodgis  v.  The  Guardian  Life  Ins.  Co., 

2  Lansing,  480 ;  Taylor  v.  The  British  Commercial  Life 
Ins.  Co.,  which  is  referred  to  in  the  same  case.) 
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G.  Be  Forest  Lord  for  the  respondent.  The  parent  of 
the  premium  in  Confederate  currency  was  a  valid  payment. 
{JRohinson  v.  International  Life  Ass.  So.j  42  N.  T.,  64  [1870]  ; 
Thorington  v.  Smithy  8  Wall.,  1  [1868]  ;  PoUglass  r.  Oliverj 
2  Cr.  &  J.,  15  [1831].  A  contract  made  prior  to  a  war  is  a 
valid  existing  legal  obligation  when  the  war  breaks  out,  where 
it  does  not  involve  inter-territorial  intercourse,  or  lend  aid  or 
comfort  to  the  enemy.  {BeU  v.  Chaj>7na7i,  10  John.,  183 ; 
Mb  parte  BoumtaTcer^  13  Ves.,  Y02.)  This  rule  does  not 
apply  to  a  contract  of  insurance.  {Buchanan  v.  Cwrry^  19 
John.,  137 ;  Ward  v.  Smithy  7  Wall.,  447  [1868] ;  ManhaUan 
Life  Ins.  Co,  y.Warwicky  20  Grattan,  614 ;  jBamilionx.  MuL 
Life  Ins.  Co,^  U.  S.  Circuit  Court,  southern  district  N.  Y., 
January,  1872;  9  Blatchf.,  234;  Ruse  v.  Mutual  Ben^ 
Life  Ins.  Co.^  26  Barb.,  556 ;  Furtado  v.  Rogers^  3  Bos.  & 
Pull.,  193 ;  Eellner  v.  Le  Mesurier^  4  East,  896 ;  Gambav. 
Mesurier^  id.,  407;  Brandon  v.  Curling^  id.,  410.)  The 
courts  are  inclined  to  uphold  pre-existing  contracts,  so  far  asr 
can  be  done,  without  lending  aid  or  comfort  to  active  enemies,* 
or  without  conflicting  with  recognized  belligerent  rights ;  and 
in  no  case  needlessly  to  declare  them  void.  {ClarJce"^.  Mareyy 
10  Johns.,  69 ;  Bdl  v.  Chapman^  id.,  183 ;  BrodwM  v. 
Weeksy  13  id.,  1,  opinion  of  Yates,  J. ;  Cloptoh  v.  JVew  York 
Life  Ins.  Co.y  7  Bush,  179 ;  Manhattan  Life  Ins.  Co.  v.  War- 
wicij  20  Gratt.,  614 ;  Scholefieldv.  Eichdberger^  7  Peters,  686.) 
The  war  did  not  revoke  Muldon's  agency.  {Denniston  v. 
Imhrie,  3  Wash.  0.  C,  403 ;  Wa/rd  v.  Smith,  7  Wall.,  447 ; 
Conn.  V.  Penn.y  1  Pet.  C.  C.  E.,  524 ;  United  States  v.  Choss- 
mayer^  9  Wall.,  75 ;  Robinson  v.  International  Life  Ass.  So.j 
42  N.  Y.,  62.) 

Peokham,  J.  Action  to  recover  the  amount  of  a  policy  of 
insurance  issued  by  defendant  to  the  husband  of  the  plaintifE 
on  the  28th  of  January,  1850,  then  a  resident  of  Mobile,  in 
Alabama ;  whereby,  in  consideration  of  $160  then  paid,  and 
of  the  annual  payment  thereafter  of  a  like  sum  during  the 
continuance  of  the  policy,  the  defendant  agreed  to  insure  him 
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in  the  sum  of  $5,000  ^^for  the  term  of  hie  natnral  life." 
Sands  died  at  Mobile  in  July,  1862. 

It  is  admitted  that  all  premimns  were  paid  on  the  policy 
up  to  January,  1862 ;  and  it  is  proved  and  found  that  the 
premium  due  in  January,  1862,  was  paid  to  one  Muldon,  the 
agent  of  defendant,  at  Mobile,  appointed  prior  to  our  civil 
war,  and  through  whom  this  policy  was  issued ;  and  it  was 
paid  in  Confederate  treasury  notes,  then,  substantially,  the 
only  currency  of  the  so-called  Confederate  States  for  the  gene- 
ral business  of  those  States ;  and,  although  not  made  a  legal 
tender  for  the  payment  of  debts,  it  was  so  used,  and  was  then 
very  generally  received  at  par  in  payment  of  debts  and  for 
the  purchase  of  property,  although  it  was  at  a  discount  for 
gold  of  about  twenty  per  eent.  This  currency  was  received 
by  Muldon,  the  general  agent  of  the  defendant,  as  money. 

The  defendant  now  objects  to  the  paym^it  of  the  insurance 
upon  various  grounds.  Its  counsel  insist  that  the  war  made 
the  contract  void;  that  the  contract  was  executory,  to  be 
renewed  each  year  by  payment  of  the  premium  or  it  became 
void ;  and  hence  such  contract  became  utterly  void  by  the 
war ;  that  it  was  void  as  requiring  commercial  intercourse 
between  the  States  at  war;  that,  at  any  rate,  the  agency  of 
Muldon  was  avoided  by  the  war.  Hence,  that  he  had  no 
authority  to  receive  payment  of  the  premium  in  January, 
1862 ;  and  certainly  not  in  Confederate  notes. 

It  is  certainly  true  that  all  contracts  with  citizens  of  Con- 
federate States  are  not  made  void  by  the  war. 

It  is  against  sound  principle,  and  at  war  with  the  lights  of 
the  age,  that  the  debts  of  individuals  should  be  impaired  by 
national  diJSerences;  debts,  be  it  understood,  that  existed 
by  virtue  of  contracts  made  prior  to  the  war.  {Clarke  v. 
Moret/y  10  J.  E.,  78.) 

This  contract  of  the  parties  I  do  not  think  was  nullified  by 
the  war.  What  was  it }  As  presented  in  the  complaint  and 
found  by  the  referee,  it  is  a  contract  of  insurance  by 
defendant  for  the  life  of  the  insured  for  the  consideration  of 
so  much  money  received,  and  the  annual  payment  of  $160 
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daring  the  continnance  of  the  policy.  It  was  a  valid  policy 
^^  for  the  life  of  the  insured/'  to  beowne  void  by  the  omission 
to  pay  the  agreed  annuity.  In  principle,  I  do  not  tide  why  it 
is  not  like  a  lease  or  grant  of  land  in  fee,  res^ring  rent,  to 
become  void  if  the  rent  be  not  paid,  if  the  condition  subse- 
quent be  not  complied  with.  I  do. not  say  thut  it  would  bar 
the  plaintiff's  recovery  if  the  contract  were  as  the  defendant 
insists  it  is.  It  is  enough  to  say  that  such  is  not  tiiis  eontraot. 
The  agreement  is  to  insure  for  the  life  of  the  assured.  Sab^ 
sequent  failure  to  pay  the  annuity  when  due  defeats  ihe 
policy.    It  is  a  condition  subsequent,  not  precedent. 

Is  this  contract  criminal  or  Hl^al,  as  contravendng  the 
policy  of  the  government  t 

If  it  be,  if  it  give  aid  and  comfort  to  the  enemy,  it  is  nulli- 
fied by  the  war. 

It  is  insisted  that  it  is  void  because  it  intends  and  implies 
commercial  intercourse  between  citizens  of  hostile  States; 
^^  locomotive  '^  intercourse,  as  it  is  termed ;  and,  if  it  does,  it  is 
annulled  by  the  war.  (TTooefo  v.  WUdeTj  48  N.  Y.,  IW; 
Oriewdd  v.  WaddingUm,  16  J.  R.,  438 ;  Glarke  v.  Morey^ 
10  id.,  69 ;  United  States  v.  Cfr<f$emayerj  9  Wallace,  75.) 

Clearly  it  is  not  law,  nor  do  these  or  any  recognized 
authorities  intend  to  hold  that  a  valid  debt  by  note,  bond  or 
contract,  existing  when  the  war  began,  against  a  citizen  of  a 
Confederate  State  in  favor  of  a  citizen  of  a  northern  State  was 
nullified  by  the  war.  The  debt  is  suspended  until  peace 
returns.  It  is  not  destroyed.  {jBtU)hanan  v.  Curryj  19  J. 
R.,  137 ;  Bell  v.  OAapman,  10  id.,  188 ;  Clarke  v.  Moret/y  id., 
69;  Exi  parte  Baiieemaker,  ISVesey,  702;  Semmes  v.  Sort, 
Ins.  Co.j  18  Wallace,  158 ;  Prize  Casesy  2  Black,  687,  per 
Nelson,  J. ;  The  Protector,  9  Wal.,  687 ;  United  States  v. 
Wiley,  11  id.,  508.) 

Kor  would  it  make  the  least  difference  as  to  the  validity 
of  the  daim  by  contract  that  it  was  for  the  purchase  of  a 
farm  of  a  citizen  in  a  Confederate  State,  upon  which  contract 
large  payments  had  been  made  and  one  or  two  yet  remained 
unpaid,  even  though  it  were  expressly  stipulated  that  if  the 
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after  pajments  were  not  made  when  doe  the  contract  should 
be  Yoid,  and  t^e  purchaser  should  forfeit,  as  liquidated  dam- 
ages, all  paymouts  theretofore  made  thereon. 

The  wspr  would  auspend  such  a  contract  until  peace. 
{Semme^  .y«  JBart*  Fire  Ins.  Qo.^  dupraj  and  other  cases.) 

There  is  np  principle  upon  whidi  war  could  annul  it.  This 
is  fio,' irrospectiye  of  the  question  of  real  or  personal  estate 
involy^.  Bueh  a  contract  affords  no  aid  or  comfort  to  the 
enemy. 

It  rrequirea  no  '^  loeomotive ''  intercourse,  unless  such  inters 
course  be  required  by  a  bond  or  note  past  due. 

The  principle  involved  in  such  a  contract  would  be  the 
same  if  it  contained  no  provision  as  to  its  becoming  void,  but 
only  provided  for  the  execution  of  a  deed  upon  the  payments 
being  made  as  therein  provided. 

Yet  sqch  a  contract  would  be  nullified  by  the  war,  accord- 
ing to  some  text-books  and  by  the  dicia  of  some  judges.  The 
payments  not  being  all  made  when  the  war  commenced,  there 
was  no  vested  right  to  a  deed.  Some  acts,  therefore,  remained 
to  be  done  ^'  by  or  between  the  parties  during  the  war."  Hence, 
they  say  it  was  abrogated  by  the  war.  One  writer  says  it  is 
"  probably  "  void  **  as  to  all  acts  to  be  performed  during  the 
war."  (1  Duer  on  Ins.,  478.)  This  was  assuming  to  lay 
down  a  general  rule  after  discussing  Oriewold  y.  Waddmffton 
(16  J.  B,  438).  Some  dicta  of  judges  say  that  all  oantracts 
are  "  annulled  by  the  war." 

Authorities  sustain  neither  position.  It  is  really  of  no 
momest  whatever  whether  these  payments  were  optional  with 
or  obligatory  upon  the  assured,  as  to  this  question.  The  pay- 
ments were  all  to  be  made  by  virtue  of  and  under  a  contract 
made  before  the  war.  Such  a  contract  could  not  be  nullified  by 
the  war,  unless  it  was  hostile  to  the  policy  of  the  government, 
at  war  with  its  interests ;  dicia  of  judges  should  always  be 
construed  with  reference  to  the  case  then  before  the  court. 

The  general  rule  undoubtedly  is,  that  it  is  only  conmiercial 
contracts,  such  as  give  aid  and  comfort  to  the  enemy,  or  are 
forbidden  by  or  are  against  the  policy  of  the  government,  that 
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?  are  void  as  to  all  acta  to  be  done  during  the  war,  thongh  the 
.  contracts  were  made  before  the  war. 

Contracts  for  the  insurance  of  the  enemy's  property,  of 
a£&eightment  and  of  commercial  copartnerdiip,  are  avoided 
thereafter  by  the  breaking  out  of  the  war,  because  they  are 
inconsistent  with  the  war,  inconsistent  with  the  interests  and 
policy  of  government,  whose  purpose  is,  by  the  war,  to  destroy 
and  cripple  the  enemy's  property  and  commerce.  {Furtado  v. 
HodfferSy  8  Bos.  &  Pul.,  191 ;  KiUner  v.  Le  Mesurier^  4  East, 
395,  and  the  two  cases  following ;  Kershaw  v.  KeUey^  100 
Mass.,  661.) 

This  last  case,  in  an  able  review  of  the  authorities,  holds 
a  lease  made  by  a  citizen  of  Massadiusetts  in  a  southern  State, 
entered  into  tiiere  after  the  war  began,  to  be  valid,  and  that 
the  lessee  was  liable  for  the  unpaid  rent.  {Clarke  v.  Morey^ 
supra,) 

The  rule  that  makes  such  contracts  as  before  alluded  to 
void,  has  no  application  to  life  insurance. 

This  contemplates  no  commercial  intercourse,  no  aid  to  the 
enemy's  commerce,  no  aid  or  comfort  to  the  enemy,  no  vio- 
lation of  governmental  policy.  It  is  idle  to  say  that  it  fosters 
or  implies  commercial  intercourse. 

That  money  falls  due  annually  to  the  defendant  for  the 
premiums,  during  the  war,  does  not  make  the  contract  void 
any  more  than  would  installments  of  debt  falling  due  upon  a 
bond  or  note,  given  before  the  war,  render  the  bond  or  note 
void.    That  is  not  commerce  or  commercial  intercourse. 

The  law  does  not  presume  that  an  honest  debt  due  to  an 
alien  enemy  will  be  paid  over  to  him  during  the  war,  even 
though  paid  to  his  resident  agent.  {Bucha/Mxn  v.  Ourry^  19 
J.  R,  187 ;  Dennistm  v.  Irnbrie,  3  Wash.  C.  C,  403 ;  Waard 
V.  Smith,  7  Wall.,  447.) 

Nor  is  it  made  void  by  the  &ct  that  the  policy  itself  might 
become  payable  during  the  war.  It  would  be  no  more  void 
for  that  reason  than  if  a  note  or  bond  given  before  the  war 
should  so  fall  due.    The  right  to  receive  or  collect  it  by  the 
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representativee  of  the  assured  is  suspended  until  peace  is 
restored. 

Why  is  not  the  note  or  the  bond  giv^en  before  the  war  made 
void  by  the  war  t  Simply  beoanse  the  interests  of  govern- 
ment do  not  require  it  Their  validity  is  not  hostile  to  the 
government.  Because  it  is  the  settled  policy  of  government 
to  impair,  as  little  as  possible,  the  private  rights  of  citizens 
by  national  differences.  {Clarke  v.  Morej/y  10  J.  E.,  69; 
Bradwea  v.  Weeks^  3  J.  K.,  1 ;  Y  Peters,  886.)  That  this  con- 
tract of  insurance  cannot  possibly  operate  in  hostility  to  the 
government  or  its  policy  in  the  war,  I  think  is  entirely  plain. 

If  it  insured  the  enemy  against  death  in  the  enemy's  army, 
it  would  of  course  be  void ;  because  then,  althongh  it  gave  to 
the  assured  no  benefit  to  himself,  yet  it  gave  it  to  his  family 
by  his  death.  But  it  insured  against  no  such  loss.  An  excep- 
tion against  such  a  loss  would  be  implied  in  the  contract  as 
being  illegal,  but  it  is  plainly  expressed  here.  The  policy 
provides :  '^  If  he  should  enter  into  any  military  or  naval  ser- 
vice whatever,  or  if  he  should  die  in  the  known  violation  of 
any  law  of  the  United  States,  the  said  policy  shall  be  null 
and  void.''  ,  ^ 

It  is  insisted  that  men,  as  weU  , money,  are  necessary 
to  the  war.  True ;  but  this  insurance  is  a  direct  reward  to 
keep  men  out  of  the  war.  If  they  go  in,  the  policy  is 
instantly  void.  It  may  be  regarded,  therefore,  so  &r  as  it 
operates  at  all,  as  a  direct  premium  to  prevent  the  filling  up 
of  the  enemy's  army.  Again,  it  is  not  the  purpose  or  policy 
of  government  to  destroy  mere  non-combatants  in  the 
enemy's  country — civilians,  not  belonging  to  the  army.  It  is 
the  rule  of  all  civilized  warfare  to  protect  such  persons — ^to 
shield  them  from  injury.  Then  why  should  this  insurance  be 
condemned,  as  to  its  ultimate  object  ? 

Again,  it  would  not  be  claimed  that  an  annuity  purchased 
from  an  enemy  before  the  war,  and  paid  for,  was  made  void  by 
the  war,  though  payable  any  number  of  times  during  the 
year.  Yet  the  difference  in  principle  is  not  apparent  between 
that  and  the  case  at.  bar.    The  only  difference  in  form  is. 
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that  there  the  annuitant  paid  in  full  for  thc^  annuity,  and 
receives  back  his  annuity  in  installments.  Here  he  pays  by 
annual  installments)  and  receives  it  back  in  gross  by  his  jrepre- 
sentatives. 

If  it  be  unlawful  to  pay  the  annuity  during  the  war,  by 
inter-^erritorial  intercourse,  then  it  must  not  be  ,>paid  in  that 
way.  But  there  is  no  pretence  of  avoiding  such  an  annnity 
by  the  war,  because  it  might,  by  possibility,  like  any  other 
debt,  be  improperly  paid.  (Se^  JBuehanan  v.  Cwrry^  and 
other  cases,  «t(^rt{.)  Well  considered  cases  hold  that. pay- 
ment of  these  annual  installments  is  not  like  the  cases  made 
void  by  war  of  affreightment  and  commercial  copartnership, 
it  being  a  single  act,  or  an  annual  act.  Instead  of  a  continned 
business,  {Clapton  v.  iV^,  JT.  Z.  Ins.  Go.y  7  Bush.  [Ky.],  199 ; 
SamUton  v.  Mut.  Z.  Ins.  Go.y  by  Justice  ^Blatohfobd,  in 
southern  district ;  Manhattom  L.  Ins.  Co.  v.  WarmcJc^  20 
Orat.,  614.)  This  is  reasonable.  But  the  stronger  ground, 
in  my  opinion,  is,  that  the  contract  having  been  made  before 
the  war,  and  it  being  of  the  character  before  described,  its 
fulfillment  afterward  is  not  against  the  purpose  or  policy  of 
the  war.  Cases  of  i^arine  insurance,  of  insurance  against  cap- 
ture by  the  enemy  on  the  sea,  and  contracts  of  affreightment 
have  no  analogy  to  this.  This  contract  therefore  was  neither 
illegal  nor  criminal. 

It  is  urged  that  the  last  premium  was  not  paid,  and  hence 
the  policy  became  void.  If  it  were  not  paid  I  do  not  think 
the  consequences  claimed  would  follow.  The  war  suspended 
this  contract,  and  no  forfeiture  for  non-payment  would  arise 
while  the  war  lasted,  provided  the  premiums,  with  proper 
interest,  were  promptly  paid  on  the  return  of  peace. 

It  is  dear  that  this  state  of  things  was  a  surprise  to  both 
parties — they  made  no  provision  for  a  war.  If  they  had,  it 
is  equally  clear  that  they  would  never  have  provided  for  such 
an  inequitable  result  as  the  defendant  now  claims. 

It  is  argued  that  these  payments,  at  the  time  required,  are 
a  condition  precedent  to  the  right  to  the  insurance,  which 
nothing  can  excuse — ^not  even  an  act  of  Providence  can  dia- 
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pense  with.  Withont  stopping  to  question  this  position,  it  is 
clear  that  war  in  this  respect,  then,  can  accomplish  what  can- 
not be  done  otherwise.  War  extends  the  statute  of  limita- 
tions {The  Protectory  9  Wall.,  617 ;  Sanger  v.  AbboUy  6  id., 
532)  not  only  against  citizens,  but  against  the  United  States. 
( U.  S.  T.  Wilet/y  11  Wall.,  508.) 

It  is  equally  a  condition  precedent  to  a  right  to  recover  on 
a  policy,  that  the  action  shall  be  brought  within  the  time 
specified  in  the  policy.  The  parties  have  an  nndoubted 
right,  by  contract,  to  fix  a  short  statute  of  limitations,  obliga^ 
tory  in  the  gtren  case.  Tet  war  annuls  that  limitation,  if 
necessary,  and  the  action  may  be  brought  wholly  irrespective 
of  that  provision  of  the  policy.  So  held  in  Semmes  v.  Hart. 
Ins.  Co.  (18  Wall.,  158),  where  that  was  the  sole  point  of  the 
case.  If  such  be  its  eflTect  upon  that  provision,  there  is  no  rea* 
son  why  it  shall  not  save  from  forfeiture  this  condition 
of  payment  of  the  premium  when  due.  It  is  the  fault 
of  neitherparty  that  it  is  not  paid,  and  war  suspends  contracts 
like  this,  but  does  not  destroy  them. 

Nor  is  there  any  injustice  to  the  defendant.  Of  course 
there  is  none  in  the  present  case,  where  the  assured  had  con- 
fessedly paid  for  twelve  years  and  died  in  six  months  tliere- 
afler ;  in  fact^  had  paid  the  last  premium.  But  justice  is 
generally  done  by  requiring  the  payments  promptly  after  the 
war  ceases,  with  proper  interest.  The  companies  do  no  more 
than  invest  their  money  upon  interest.  If  some  fail  thus  to 
pay,  of  course  they  lose  all  they  have  paid,  which  cannot 
injure  the  company. 

Symptoms  of  war  are  usually  quite  plainly  visible  before  it 
comes,  and  insurers  may  observe  and  cease  to  insure,  so  that 
generally  a  reasonable  advance  in  premiums  is  made  by  the 
assured  before  the  war  comes.  Cases  may  possibly  occur 
where  the  company  might  lose  by  the  failure  to  pay  by  the 
assured  when  peace  is  restored.  In  ordinary  business  they 
would  be  rare.  But  the  great  injustice  would  be  generally 
to  the  assured  by  this  forfeiture.  It  is  sought  to  compare  it 
to  a  commercial  copartnership,  to  which  it  has  no  analogy. 
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Bat  even  such  a  partnership  is  avoided  only  as  to  the  future. 
Past  transactions  and  liabilities  are  valid.  But  here,  if  this 
contract  be  made  void,  all  past  transactions  are  made  void. 
The  assured  would  lose  all  his  payments  upon  the  grounds 
claimed  by  the  defence.  But  no  such  question  arises  here  as 
the  premium  was  paid. 

The  defendant  had  a  general  agent  in  Mobile  when  the 
payment  was  made,  as  it  lawfully  might,  to  receive  the 
demands  due  the  company.  That  it  had  an  agent,  in  fact,  in 
January,  1862,  when  the  premium  was  paid,  is  proved  and 
found  by  the  referee.  His  continuance  after  the  president's 
proclamation  was  expressly  recognized  by  the  defendant  by 
letter  of  the  21st  August,  1861.  That  he  was  lawfully 
defendant's  agent  is  settled.  (See  cases' before  cited ; 
Buchanan  v.  Curry ^  19  J.  B.,  137,  where  the  point  was 
involved ;  DennUton  v.  Irr^me,  3  Wash.  0.  C,  403 ;  Ward 
V.  Smithy  7  WaU.,  447 ;  Conn.  v.  Penn.^  1  Pet.  0.  C.,  624 ; 
United  States  v.  Orosdmayer^  9  "Wall.,  72;  RdbvMon  v. 
Inter.  Life  Ins.  Co.y  42  N.  Y.,  64 ;  Kershaw  v.  Kdsey^  100 
Mass.,  661.) 

It  is  urged,  as  a  ground  of  injustice  to  defendant,  that  if 
the  money  were  paid  to  defendant's  agent  at  Mobile,  it  might 
and  would  be  confiscated  to  the  enemy's  government.  True, 
so  might  any  debt  due  from  an  alien  enemy,  but  that  reason 
would  not  invalidate  the  debt.  That  the  payment  in  Con- 
federate notes  was  a  valid  payment  is  decided.  {Bobinsan  y. 
Inter.  Life  Ins.  Co.^sy/pra;  Polglass  v.  Oliver^  2  Cromp.  & 
Jer.,  151.)  That  a  contract  Uke  this  was  not  avoided  by  the 
war  is  adjudged  in  principle  in  the  cases  cited  of  Buchanan  v. 
Curry  (19  J.  it,  137),  which  has  never  been  overruled.  And 
the  following  authorities  are  in  point,  to  sustain  this  action : 
ClopUm  V.  N.  T.  Life  Ins.  Co.  (7  Bush.  [Ky.],  179) ;  J3am- 
Hion  V.  M.  L.  Ins.  Go.  (9  Blatch.,  234) ;  Manhattan  Life  Ins. 
Co.  V.  Wanoick  (20  Gratt,  626).  And  I  am  not  aware  of 
any  case  to  the  contrary. 
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The  order  should  be  affirmed  and  judgment  absolute  ren- 
dered against  defendant 

All  ooucur  except  Gboysb,  J.,  not  voting,  and  Rapallo,  J., 
not  sitting. 

Jadgmi^t  accordingly. 


Lswis  Bbooks,  Appellant,   v.  Joseph  Cubtis  et  al., 

Respondents. 

Adjoining  proprietors  have  eacli  an  easement  in  the  land  of  the  other 
covered  by  a  party  waU,  and  the  title  of  each  owner  is  qualified  by  the 
easement  to  which  the  other  is  entitleid.  This  easement  includes  the  right 
to  increase  the  height  of  the  wall,  provided  such  increase  can  be  made 
without  detriment  to  the  strength  of  the  waU,  or  to  the  property  of  the 
adjacent  owner.  The  party  making  the  addition,  however,  does  it  at 
his  peril ;  he  must  insure  the  safety  of  the  work,  and  if  injury  results 
he  is  liable. 

On  appeal  from  a  judgment  dismissing  complaint  in  an  equity  action,  with 
costs,  the  General  Term  modified  the  judgment  by  granting  a  portion 
of  the  relief  prayed  for,  and  affirmed  it  as  thus  modified.  BUd,  tSaX 
the  General  Term,  in  making  their  decision,  necessarUy  held  that  the 
Special  Term  should  not  have  dismissed  the  complaint,  but  should  have 
granted  that  portion  of  the  relief  sought  embraced  in  the  modification, 
and  that  the  form  of  the  judgment  was  technically  erroneous ;  but  that 
the  error  was  one  of  form  merely,  except  as  the  question  of  costs  was 
concerned;  and  as  costs  were  in  the  discretion  of  the  court  below,  this 
court  would  not  disturb  Uie  judgment  ui>on  that  groond. 

(Argued  December  9, 1872 ;  decided  January  21, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  modifying 
judgment  in  favor  of  defendants,  entered  upon  the  decision 
of  the  court  at  Special  Term,  and  affirming  judgment  as 
modified. 

This  action  was  brought  to  compel  defendants  to  remove 
certain  encroachments  alleged  to  have  been  placed  by  defend- 
ants upon  tlie  premises  of  plaintiff,  and  to  restore  the  pro- 
perty to  its  former  condition. 


lib    689 

50         689' 
e  75  AD1822 


640  Bbooks  v.  CuBTis  et  al.  [Jan., 


Statement  of  case.' 


The  parties  are  the  owners  of  adjoining  premises^  situate  in 
the  city  of  Eochester.  In  1846  one  Everard  Peck  owned 
both  premises.  He  deeded  to  plaintiff,  in  July  of  that  year. 
At  that  time  Peck  had  begun  the  construction  of  a  iJiree- 
story  brick  building  upon  the  lot.  The  easterly  line  of  the 
premises  conveyed  to  plaintiff  is  thus  given  in  the  deed: 
''  Beginning  at  a  point  on  the  north  of  Buffalo  street    *    * 

*  opposite  the  center  of  the  brick  wall  which  said  party 
of  the  first  part  is  now  erecting  as  the  west  wall  of  a  block  of 
stores ;  thence  northwardly  through  the  center  of  said  brick 
wall  seventy-nine  feet."  In  1855,  plaintiff  erected  a  three- 
story  building,  using  the  wall  as  the  east  wall  thereof.  In 
1856  the  defendants  acquired  title  from  the  executors  of 
Peck  to  the  balance  of  the  lot.  In  1866,  they  added  two 
additional  stories  to  their  building — ^building  up  the  party  wall 
for  that  purpose.  They  also  lowered  the  ceiling  of  the  upper 
story  of  the  building,  as  it  was,  some  six  feet,  letting  the 
joists  into  the  old  wall,  and,  to  secure  them,  passed  iron 
anchors  through  the  wall,  fitstened  on  the  west  &ce  of  the  wall 
by  nuts  and  plates.  The  anchors  were  inserted  with  the  ver- 
bal consent  of  plaintiff.  The  latter  gave  no  consent  to  rais- 
ing the  wall.  After  the  addition  was  completed,  ice  and  snow 
from  the  roof  of  defendants'  building  fell  upon  plaintiff's  roof, 
doing  some  damage. 

The  court  directed  the  dismissal  of  the  complaint,  and 
judgment  was  entered  accordingly. 

The  judgment  of  the  General  Term  was  as  follows :  '^  Judg- 
ment modified  so  as  to  restrain  the  defendants  from  maintain- 
ing  their  roof  in  such  manner  and  of  such  construction  that  the 
water  and  snow  from  it,  and  the  ice  formed  from  the  waters 
falling  from  it,  descend  upon  the  roof  of  the  plaintiff's 
adjoining  building.  As  thus  modified,  judgment  affirmed, 
without  costs  of  this  appeal  to  either  party." 

James  C.  Gochrame  for  the  appellant.  Plaintiff's  title  was 
absolute,  without  any  charge  upon  the  same.  (1  B.  S.,  748, 
§  1 ;  NiohoU  V.  N.  Y.  <6  Erie  B.  B.  Co.,  12  N.  Y.,  128; 
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£nrr  v.  Mills,  21  Wend.,  390 ;  Clark  v.  Baird,  9  N.  T., 
188 ;  Drew  v.  8mfi,  46  id.,  204.)  The  use  of  the  wall  by 
Peck  was  without  any  elaim  of  right,  and  under  a  license 
revocable  at  any  time.  (2  Wash,  on  Beal  Property,  §§  30, 
48 ;  Em>  v.  I>4l  VeochiOy  4  Dner,  63.)  In  party  walls  there 
eadsta  a  mntnal  eas^aent  for  their  support,  nothing  more. 
(Bendricki  v,  Utark,  37  N.  Y.,  110 ;  MaU  v.  Bmokins,  5 
Taunt,  20 ;  Partridge  v.  OHheH,  15  N.  Y.,  608,  614,  615.) 
Defendants  knew  they  were  building  on  plaintiff's  property, 
aiid  they  must  abide  the  consequences.  {Baboock  v.  AUetij 
82  How.,  489,  in  Court  of  Appeals ;  Vosbwrgh  v.  Seaion,  82  N. 
Y.,  566 ;  Jacobs  v.  M<mmge,  47  id.,  57.)  The  court  erred  in 
nonsuiting  the  plaintiff.  {Seofidd  v.  Henumdez,  47  K.  Y., 
318.) 

TF.  F,  (hgsweH  for  the  respondents.  The  wall  between 
the  buildings  of  the  parties  was  a  party  or  common  wall,  in 
which  each  party  had  a  common  interest.  (Washburn  on 
Easements,  642 ;  Partridge  v.  Gilbert,  15  N.  Y.,  601 ;  3 
Kent's  Com.,  438.)  Defendants,  as  owners  in  conmion  with 
plaintiff  had  aright  to  carry  up  the  wall,  and  to  insert  the  stays 
necessary  for  their  building.  (Washburn  on  Easements,  637, 
648 ;  Watts  r.  SawkinSy  5  Taunt.,  20 ;  Fno  v.  Del  Vecohio,  4 
Daer,  53 ;  6  id.,  17 ;  Sherred  v.  dsco,  4  Sandf.,  480 ;  Price 
V.  MoConndl,  27  Illinois  Bep.,  258 ;  Partridge  v.  Gilbert, 
15  N.  Y.,  601 ;  Carnpbell  v.  Messier,  4  Johns.  Ch.,  334,  and 
especially  at  the  foot  of  page  339  et  passim.)  Plaintiff  hay- 
ing allowed  defendants  to  cany  up  and  change  their  structure, 
is  estopped  from  denying  their  right  to  do  so.  (Washburn  on 
Easements,  90,  388,  389,  2d  ed. ;  63,  351,  1st  ed. ;  Wicker- 
sham  V.  Orr,  ^  Iowa,  260;  2  Eq.  Ab.,  522;  Angell  on 
Water-courses,  §§  418-429 ;  Herman  on  Estoppels,  427.)  A 
parol  license  to  enter  upon  lands  of  the  licensor,  and  make 
substantial  erections  for  the  benefit  of  the  licensee,  at  his 
expense,  is,  in  a  court  of  equity,  valid.  (Bdbcock  y.  Utter, 
1  Koyes'  Eep.,  397 ;  Mumford  v.  Whitney,  15  Wend.,  380 ; 
Washburn  on  Eeal  Property,  3d  ed.,  vol.  1,  pp.  542,  551, 
Sicj:»i,s— Voj^  V,        81 
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being  book  1,  chap.  12,  §  2,  title  "  Licenfie  f  Miller  v.  Plfittj 
6  Duer,  272 ;  ZohdeU  v.  Zobdell,  36  N.  T.,  327 ;  WhitmarBk 
V.  Walker,  1  Mete,  316;  Wood  v.  LeadMeier,  13  M.  &  W., 
838;  Wetmore  v.  WhiUy  2  Cainee'  Cases  in  Error,  87; 
Pierrepont  v.  Barnard^  2  Seld.,  279 ;  Wood  v.  Lake^  Sajre, 
8 ;  Winter  v.  BrochjoeU,  8  East,  808 ;  Tayhr  v.  WaUrs,  7 
Taunt.,  374.) 

Eapallo,  J.  The  deed  from  Everard  Peck  to  the  plaintiflE 
states  that  the  wall  in  controversy  was,  at  the  time  of  the  con- 
veyance, being  erected  by  Peck  as  the  west  wall  of  a  block  of 
stores.  The  center  line  of  the  wall  is,  by  the  deed,  made  the 
easterly  boundary  of  the  land  conveyed,  which  includes  the 
land  on  which  the  westerly  half  of  the  wall  stands.  It 
appears  that  Peck's  stores  were  afterward  completed,  and  the 
plaintiff  erected  a  building  upon  his  own  lot,  using  the  wall 
as  a  party  wall,  and  inserting  in  it  the  joists  of  his  building. 
Peck  afterward  conveyed  to  the  defendant,  who  made  the 
addition  to  the  height  of  the  wall. 

We  think  that  the  language  of  the  deed  and  the  acts  of  the 
parties  show  that  it  was  their  intention  that  the  wall  should 
be  a  party  wall  for  the  common  use  of  both  lots.  The  deed 
states  that  Peck  was  at  the  time  erecting  the  wall,  half  of 
which  was  conveyed,  and  that  it  was  to  be  the  west  wall  of 
his  block.  This  implies  that  the  wall  was  not  then  completed, 
and  that  Peck  was  to  have  the  right  to  complete  it  and  use 
it  as  the  west  wall  of  his  block.  If  the  deed  is  to  be  treated 
as  an  absolute  conveyance,  free  from  any  reservation,  ease- 
ment or  privilege  in  the  co-owner  of  the  wall.  Peck  would 
have  had  no  right  to  proceed  to  complete  it,  or,  at  least,  that 
part  which  was  beyond  his  line,  after  the  conveyance.  It 
cannot  be  supposed  that  such  was  the  intention  of  the  parties. 
Subsequently  to  this  conveyance  the  wall  has  been  used  for 
more  than  twenty  years  as  a  party  wall. 

Although  land  covered  by  a  party  wall  remains  the  several 
property  of  the  owner  of  each  half,  yet  the  title  of  each 
pwper  is  (jualified  \>j  the  easement  tp  which  the    other  i« 
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entitled  /and  an  important  question  in  this  case  is  whethei 
snch  easement  includes  the  right  to  increase  the  height  of  the 
wall,  provided  such  increase  can  be  made  without  detriment 
to  the  strength  of  the  wall  or  to  the  property  of  the  adjacent 
owner.    I 

This  question,  in  the  absence  of  statutory  regulations  upon 
the  subject,  does  not  seem  to  have  been  distinctly  settled  by 
authority ;  but  the  fact  appears  in  several  of  the  cases  relating 
to  party  walls  that  the  height  had  been  increased,  and  there 
is  no  intimation  that  such  increase  was  unlawful.  W(M  v. 
Hawkins  (5  Taunton,  20)  was  an  action  of  trespass.  The 
plaintiff  had  added  to  the  height  of  a  party  wall,  and  the 
defendant  tore  down  the  addition,  for  which  injury  the  plain- 
tiff brought  trespass.  The  only  point  decided  was  that  the 
parties  were  not  tenants  in  common  of  the  land,  and  there- 
fore the  action  of  trespass  could  be  maintained.  In  Camp- 
hell  V.  Mesier  (4  Johns.  Ch.,  334)  a  party  wall,  standing 
equally  on  two  lots,  having  become  ruinous,  tlie  owner  on  one 
side,  against  the  will  and  in  spite  of  the  prohibition  of  the 
adjacent  owner,  pulled  down  the  wall  and  rebuilt  it  higher 
than  it  was  originally.  It  was  held  that  the  adjacent  owner 
was  bound  to  contribute  to  the  expense  of  the  new  wall,  but 
not  to  the  extra  expense  of  making  it  higher  than  the  old. 
There  is  no  intimation  in  the  case  that  the  increase  of  height 
was  wrongful.  In  Partridge  v.  Gilbert  (15  N.  T.,  601)  the 
new  wall  built  by  the  defendant  was  not  only  higher,  but  its 
foundations  were  deeper  than  the  old  wall  which  it  replaced. 
The  right  to  make  these  additions  was  not,  however,  dis- 
cussed in  the  ease,  and  perhaps  there  was  no  occasion 
to  discass  it ;  the  action  being  brought  by  the  tenant  of  the 
adjacent  lot,  whose  goods  were  injured  in  making  the  repair, 
and  not  by  the  owner. 

In  JSno  V.  Del  Vecchio  (4  Duer,  53)  it  was  held  that  the 
owner  on  one  side  of  a  party  wall  might,  for  the  purpose  of 
improving  his  own  premises,  underpin  the  foundation  of  the 
wall  and  sink  it  deeper  if  he  could  do  so  without  injury  to 
the  building    on  th^  adjoining  lot;^  also,  that   he  might 
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increase^  within  the  limits  of  his  own  lot,  the  thickness, 
length  or  height  of  the  wall,  if  he  conid  do  so  without  injury 
to  the  building  on  the  adjoining  lot. )  Whether  he  could  raise 
the  whole  party  wall  higher  or  \^hether  any  additional  eleva- 
tion must  be  wholly  within  the  limits  of  his  own  lot,  the 
court  expressly  declined  to  decide. 

(We  think  that  the  right  of  either  of  the  adjacent  owners  to 
increase  the  height  of  a  party  wall,  when  it  can  be  done 
without  injury  to  the  adjoining  building,  and  the  wall  is 
clearly  of  suflScient  strength  to  safely  bear  the  addition,  is 
necessarily  included  in  the  easement.  ^  No  adjudication 
adverse  to  that  right  has  been  referred  to  by  counsel  or  found 
by  us.  The  party  making  the  addition  does  it  at  his  peril ; 
and  if  injury  results  he  is  liable  for  all  damages.  He  must 
insure  the  safety  of  the  operation.  But  when  safe  it  should 
be  allowed.  The  wall  is  devoted  to  the  purpose  of  being  used 
for  the  common  benefit  of  both  tenements.  In  Hendricks  v. 
Stark  (37  N.  Y.,  106)  it  is  held  that  a  party  wall  is  in  no 
sense  a  legal  encumbrance  upon  either  property;  that  the 
mutual  easements  of  adjoining  proprietors  in  such  walls  are 
a  mutual  benefit  to  each,  and  not  a  burden,  but  a  valuable 
appurtenant  which  passes  with  the  title  to  the  property. 
This  is  undoubtedly  correct,  provided  each  party  is  allowed 
to  derive  from  the  wall  all  the  benefit  which  it  is  capable  of 
affording  without  detriment  to  the  other.  But  if,  though  of 
sufiicient  strength,  it  cannot  be  used  by  either  party  in 
increasing  the  height  of  his  building,  it  may  prove  a  serious 
injury  to  the  property  of  one  desiring  to  make  that  improve- 
ment ;  an  improvement  which  is  very  usual  and  often  very 
necessary  in  crowded  cities.  tThe  fairer  view,  and  the  one 
generally  adopted  in  legislative  provisions  on  the  subject  in 
this  and  other  countries,  is  to  treat  a  party  wall  as  a  struc- 
ture for  the  common  benefit  and  convenience  of  botli  of  the 
tenements  which  it  separates,  and  to  permit  either  party  to 
make  any  use  of  it  which  he  may  require,  either  by  deepen- 
ing the  foundation  or  increasing  the  height,  so  &r  as  it  can 
be  done  without  injury  to  the  other,  \  The  party  mf^king  the 


1878.]  Bbooks  v.  CuBns  et  al.  645 

Opinion  of  the  Court,  per  IUpallo,  J. 

change,  when  not  required  for  purposes  of  repair,  is  abso- 
lutely responsible  for  any  damage  which  it  occasions  {Eno  y. 
Del  Vecchio,  6  Duer,  17) ;  but  in  so  far  as  he  can  use  the  wall 
in  the  improvement  of  his  own  property,  without  injury  to 
the  wall  or  the  adjoining  property,  there  is  no  good  reason 
why  he  should  not  be  permitted  to  do  so. 

The  judge  has  found  that  the  wall  was  sufficiently  strong 
to  be  of  the  increased  height  without  any  injury  thereto. 
He  has  ftirther  found  that  the  carrying  up  of  the  wall,  under 
daim  of  right,  was  with  the  knowledge  of  and  without  objec- 
tion from  the  plaintiff;  and  that  the  anchors  were  inserted 
with  his  verbal  assent.  We  think  the  judge  was  right  in  his 
conclusion  of  law,  that  the  plaintiff  was  not  entitled  to  relief, 
so  far  as  the  carrying  up  of  the  wall  and  insertion  of  the 
anchors  were  concerned. 

The  court  at  General  Term,  however,  modified  the  judg- 
ment in  respect  to  the  roof,  so  as  to  restrain  the  defendants 
from  maintaining  it  of  such  construction  as  to  cause  water, 
snow  and  ice  to  fall  upon  the  roof  of  plaintiff's  building. 
This  modification  is  not  appealed  from.  In  making  it,  the 
General  Term  necessarily  held  that  the  Special  Term  should 
not  have  dismissed  the  complaint,  but  should  have  granted 
that  part  of  the  relief  prayed  for  which  is  embraced  in  the 
modification,  and  should  have  denied  the  residue ;  and  it  is 
claimed  that  the  judgment  of  the  General  Term  is  erroneous 
in  affirming  the  dismissal  of  the  complaint  with  the  modifica- 
tion referred  to.  .  The  appellant  is  technically  correct  in  this 
claim.  The  more  proper  form  would  have  been  simply  to 
modify  the  judgment,  and  render  such  judgment  as  the  Spe- 
cial Term  should  have  rendered.  But  the  objection  is  one  of 
form  merely,  except  so  far  as  the  question  of  the  costs  awarded 
at  Special  Term  is  concerned.  This  being  an  equitable  action, 
costs  were  in  the  discretion  of  the  court  below ;  and  it  had 
power,  either  at  Special  or  General  Term,  to  decree  costs  in 
favor  of  the  defendants,  although  some  part  of  the  relief  prayed 
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for  was  granted.    We  will  not,  therefore,  disturb  the  judgment 
on  that  ground. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Patbioe  Bogebs,  Appellant,  v.  Habbiet  Sutsheimsb, 

Respondent. 

S.,  owning  two  adjoining  lots,  erected  a  house  on  each,  with  a  party  wall 
between  them.  He  conveyed  one  lot  to  plaintiffs  and  one  to  defend- 
ant's grantor,  by  deeds  recorded  the  same  day.  The  description  in  the 
former  deed  conveyed  the  party  wall  and  two  inches  beyond.  Plaintiff 
brought  action  to  recover  possession  of  the  strip  from  the  centre  of  the 
party  wall  to  the  boundary  line.  HM^  that  plaintiff's  premises  were 
charged  with  a  servitude  of  having  the  wall  stand  as  an  exterior  wall 
to  defendant's  house  and  as  a  support  to  its  beams  so  long  at  least  as  the 
buildings  should  endure ;  that  the  right  to  use  the  party  wall  necessarily 
carried  with  it  the  right  to  occupy  the  two-inch  space  with  the  timbers 
which  were  to  find  support  in  the  waU,  and  to  have  the  buildings  and 
wall  remain  as  they  were  at  the  time  of  the  conveyances  from  S.,  while 
they  endure;  that  actual  possession,  therefore,  could  not  be  given  to 
plaintiff. 

As  to  whether  an  action  of  ejectment  would  lie  in  such  case,  quere.  At 
least  all  plaintiff  could  recover  would  be  the  fee,  subject  to  the  ease- 
ment. 

(Argued  December  11, 1872 ;  decided  January  21, 1878.) 

Appbal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  jadicial  department,  reversing  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee,  and 
granting  a  new  trial. 

This  action  was  brought  to  recover  possession  of  a  strip  of 
land  in  the  city  of  Brooklyn,  six  inches  wide. 

About  nineteen  years  before  the  commencement  of  this 
action  J.  S.  T.  Stranahan  was  the  owner  of  two  adjoining  lots  of 
land  in  said  city,  and  built  thereon  two  houses,  separated  by  an 
eight-inch  party  wall.    He  conveyed  the  easterly  lot  to  Hiram 
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Travis  and  the  westerly  one  to  Kathaniel  Travis.  The  deeds 
were  recorded  at  the  same  time.  The  description  in  the  deeds 
gave  courses  and  distances.  No  reference  was  made  to  the 
party  wall.  There  was  a  controversy  as  to  the  starting  point 
in  the  deeds ;  bat,  assuming  it  to  be  as  was  claimed  by  plain- 
tiff (which  daim  was  substantially  admitted  upon  the  trial),  the 
deed  to  Hiram  Travis  carried  his  title  two  inches  west  of  the 
party  walL  Plaintiff  acquired  title  through  several  mesne 
conveyances  to  the  lot  deeded  to  Hiram  Travis,  and  defend- 
ant was  the  owner  and  in  possession  of  the  westerly  lot  as 
grantee  of  Nathaniel  Travis. 

A.  Dickinson  for  the  appellant.  Defendant  cannot  claim 
title  adverse  to  plaintiff  under  her  deed,  for  it  does  not 
include  the  premises.  (5  Denio,  426;  9  Wend.,  517;  13 
Barb.,  147;  14  id.,  450;  33  id.,  277;  53  id.,  247.)  No  ease- 
ment is  established.    {Butterworth  v.  Ora/wfardy  46  N.  T., 

849.) 

• 

Ira  D.  Wcmren  for  the  respondent.  Plaintiff's  premises 
are  charged  with  the  servitude  of  having  the  wall  stand  as 
an  exterior  wall  to  defendant's  house  as  long  as  the  buildings 
endure.  (Washbume  on  Easements  and  Servitudes,  2  ed.,  76, 
78-80 ;  Lampnum  v.  MUfcs,  21  N.  Y.,  518, 514 ;  HuUemeier 
V.  AlbrOy  18  id.,  48 ;  Eno  v.  Dd  VecchiOj  4  Duer,  53 ;  Part- 
ridge V.  Oilbertj  15  N.  T.,  601;  Lasala  v.  Holbrooke  4 
Paige,  169 ;  Thayer  v.  Payne^  2  Cush.,  327 ;  UTiderwood  v. 
Carney^  1  id.,  85 ;  HmdHck  v.  Sta/rJcs^  87  N.  T.,  106 ;  Kil- 
gov/r  V.  Ashcom^  5  Harr.  &  J.,  62 ;  Seymour  v.  Zewisy  13 
N.  J.,  439;  Mlhoffv.  SaUee,  14  Ohio,  10;  Jackson  v.  Oard- 
ner,  8  John.,  394 ;  Jackson  v.  Van  Corlear^  11  id.,  123 ; 
Fettrech  v.  Leamy^  9  Bosw.,  510 ;  2  Wash,  on  Eeal  Estate, 
1  ed.,  78 ;  La/oerty  v.  Moore^  33  N.  Y.,  658 ;  Keteltas  v.  Pen- 
ford^  4  E.  D.  Smith,  122.)  Courses  and  distances  must  give 
way  to  natural  or  ascertained  objects  or  bounds  called  for  by 
a  grant.  {WardeU  v.  Jackson^  8  Wend.,  183;  Jackson  x. 
Ivesy  9  Cow.,  661;  Smith  v.  McAUister,  14  Barb.,  434; 
Jackson  v.  Cain^y  1  Cow.,  605.) 
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Bapallo,  J.  From  the  facts  f onnd  and  admitted  it  appears 
that  the  two  houses  and  lots,  now  owned  by  the  parties  to  this 
action  respectively,  were  originally  owned  by  one  Stranahan. 
He  h*ad  erected  the  two  honses  thereon,  and  made  the  wall  in 
question  a  party  wall,  between  them.  By  two  deeds,  both 
dated  and  recorded  at  the  same  time,  he  conveyed  the  easterly 
lot  to  the  grantor  of  the  plaintiff,  and  the  westerly  lot  to  the 
grantor  of  the  defendant,  by  a  description  which  is  claimed 
by  the  plaintiff  to  have  so  located  the  line  of  division  as  to 
throw  the  whole  of  the  wall,  and  two  inches  of  land  on  the 
westerly  side  thereof,  within  the  boundaries  of  tlie  plaintifPs 
lot. 

Assuming  that  the  plaintiff  is  right  in  his  construction  of 
the  description,  yet  the  wall  being  a  party  wall,  and,  at  the 
time  of  the  conveyance,  serving  as  a  support  for  the  beams  of 
the  house  erected  on  the  lot  now  of  the  defendant,  the  premi- 
ses now  owned  by  the  plaintiff  were  charged  with  the  servi- 
tude of  having  the  beams  of  that  house  supported  by  the  wall 
in  question,  and  of  having  the  wall  stand  and  serve  as  an 
exterior  wall  for  the  defendant's  house,  so  long,  at  least,  as 
the  buildings  should  endure. 

This  servitude  was  both  continuous  and  apparent ;  being 
one  which  would  be  discovered  on  an  inspection  of  the  premi- 
ses by  one  reasonably  familiar  with  the  subject.  {JSttUer- 
worth  V.  Oraw/ordy  46  N.  T.,  349.)  A  mere  measurement 
of  the  house  would  have  disclosed  it.  Consequently,  on  the 
severance  of  the  two  properties,  the  grantee  of  the  westerly 
lot  acquired  an  easement  corresponding  with  the  servitude  to 
which  the  easterly  lot  was  subject.  {Lampman  v.  MUkSj  21 
N.  T.,  505,  509, 513 ;  SSlgay/r  v.  Asheom^  5  Harr.  &  Johns., 
32.)  The  right  to  use  the  wall  as  a  party  wall  necessarily 
carried  with  it  the  right  to  occupy  the  space  of  two  inches 
intervening  between  the  wall  and  the  easterly  boundary  of 
the  defendant's  lot  with  the  timbers  which  were  to  find  sup- 
port in  the  wall,  and  to  have  the  building  and  wall  remain  as 
they  were  at  the  time  of  the  conveyance  from  Stranahan,  at 
least  so  long  as  the  building  and  \^all  should  endure. 
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The  title  of  the  plaintiff  to  the  Btrip  in  controversy,  if  he  ' 
has  one,  is  therefore  sabject  to  this  eaeement,  and  a  judgment 
awarding  to  him  the  unqualified  possession  of  the  land  was 
erroneous.  Actual  possession  could  not  be  given  to  the  plain- 
tiff without  interfering  with  the  defendant's  easement.  The 
conclusion  of  law  of  the  referee  was,  that  the  plaintiff  recover 
possession  of  the  land  described  in  his  complaint,  and  judg- 
ment was  entered  accordingly.  That  judgment  would  have 
entitled  the  plaintiff  to  the  ordinary  writ  of  possession,  and 
justified  the  removal  of  the  wall,  and  so  much  of  the  defend- 
ant's house  as  stood  on  the  east  side  of  her  true  line. 

The  General  Term  was  clearly  correct  in  reversing  that 
judgment.  It  is  vety  doubtful  whether  an  action  of  ejectment 
lies  in  this  case ;  the  land  being  subject  to  an  easement,  incon- 
sistent with  actual  possession  being  taken  by  the  plaintiff. 
BroncUige  v.  Warmer  (2  Hill,  145)  is  an  authority  against 
such  an  action.  {Bradbury  v.  Coney ^  59  Maine,  494.)  Blake 
V.  Hem,  (58  id.,  430)  and  authorities  cited  seem  to  sustain 
the  action.  But,  at  all  events,  the  only  interest  the  plaintiff 
could  recover  would  be  the  fee  subject  to  the  easement ;  and 
the  nature  and  extent  of  his  interest  must  be  specified  in  the 
verdict  or  finding.  (2  E.  S.,  303,  §§  2,  3 ;  id.,  307,  §  30 ; 
GoodtUle  V.  Alkevy  1  Burr,,  133.) 

Without  deciding  that,  in  any  case,  a  plaintiff,  not  entitled 
to  actual  possession,  can  maintain  ejectment,  we  hold  that  in 
this  case  the  plaintiff  was  not  entitled  to  the  absolute  judg- 
ment for  possession  which  was  rendered  on  the  report  of  the 
referee,  and  that  such  judgment  was  properly  reversed  at 
General  Term.  K  the  plaintiff  desired  to  test  his  right  to 
recover  a  qualified  possession  of  or  interest  in  the  land,  he 
should  have  gone  to  a  new  trial. 

The  order  of  the  General  Term  must  be  reversed,  and  judg- 
ment  absolute  entered  against  the  plaintiff  on  his  stipulation, 
with  costs. 

All  concur. 

Judgment  accordingly 
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The  East  New  York  aiid  Jamaica  Eailboad  CompakYi 
Bespondent,  v.  James  H.  Elmose,  Appellant. 

(Aigued  Maj  80, 1872 ;  decided  June  20, 1872.) 

Samiid  Hand  for  the  appellant. 

John  E.  Parsons  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed. 


Mabt  C.  Maitland,  Executrix,  etc.,  et  al.,  Appellants,  t;. 

Amelia  M.  Whitlogk,  Respondent. 

(Aigned  Jane  10, 1872 ;  decided  June  20, 1872.) 

Ashbd  Oreen  for  the  appellants. 

(?.  M.  Speir  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed. 


JoHK  D.  LooKE,   Respondent,    v»    William  B.   Borrows. 

Appellant. 

(Argued  June  10, 1872 ;  decided  June  20;  1872.) 
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WiUiam  D.  Booth  for  the  appellant. 

Benjamin  W.  Downing  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed. 


Maby  McDonald,  Respondent,  v.  Thb  Matob,  Aldebmek 
Ain>  Oo]icMONALTr  OF  THE  OrTT  OF  Albany,  Appellants. 

Thomas  Rhatigak,  Respondent,  v.  Ths  Same,  Appellants. 

Masy  Cullen,  Respondent,  v.  The  Same,  Appellants. 

AiTDSBW  Kean,  Respondent,  v.  The  Same,  Appellants. 

James  Judge,  Respondent,  v.  The  Same,  Appellants. 

Babtholomew  Hannan,  Respondent,  v.  The  Sams,  Appel- 
lants. 

John  Lysatt,  Respondent,  v.  The  Same,  Appellants. 

KsLsoi^f  W.  Chambbblain,  Respondent,  v.  Thb  Same,  Appel- 
lants. 

Behx^et  Welch,  Respondent,  v.  The  Same,  Appellants. 
Patbiok  a.  White,  Respondent,  v,  Thb  Same,  Appellants. 

Michael  Nolan,  Respondent,  v.  The  Same,  Appellants. 
Michael  McObain,  Respondent,  v.  The  Same,  Appellants. 

Thomas  O'Haba*,  Respondent,  t;.  The  Same,  Appellants. 
Thomas  Tiebnan,  Respondent,  v.  The  Same,  Appellants. 

John  Flanigan,  Respondent,  v.  The  Same,  Appellants. 

[These  fifteen  causes  were  argued  and  decided  together.] 

(Aigoed  June  10, 1872 ;  decided  June  20,  1872.) 
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So/mud  Hand  for  the  appellantB. 

Amasa  J,  Parker  for  the  respondents. 

All  concur  for  affirmance.     No  opinion. 
Judgment  affirmed. 


The  Niagaba  ELirrATiNa  Company,  Respondent,  *o,  Dennis 

McNahara,  Appellant. 

(Aigued  June  8, 1872 ;  decided  June  20, 1872.) 

This  action  was  for  the  recovery  of  possession  of  7,000 
bushels  of  barley  malt,  levied  upon  and  taken  by  defendant  as 
collector  of  unpaid  taxes  for  one  of  the  wards  of  the  city  of 
Buffalo,  by  virtue  of  a  warrant  issued  to  him  as  such  by  the 
comptroller  of  said  city.  The  warrant  was  in  the  proper 
form.  Attached  to  it  was  a  transcript  from  the  first  and 
second  parts  of  the  city  tax  roll.  In  the  column  headed 
"  persons'  names  "  appeared  "  Niagara  Elevating  Company," 
in  the  next  column  headed  "  valuation  of  personal  property," 
opposite  this  name  was  ^^  $250,000,"  and  opposite  this  in  the 
column  headed  "tax"  was  "$5,182.00."  The  levy  was 
made  to  collect  the  sum  last  named.  Plaintiff  claimed  that 
the  assessment,  in  the  manner  and  form  it  appeared  upon  the 
roll,  was  void;  that  the  plaintiff,  being  a  corporation,  should 
have  been  assessed  upon  its  capital  stock  in  the  manner  and 
form  prescribed  by  the  statute.  By  the  second  section  of  title 
5  of  the  charter  of  the  city  of  Buffalo  the  board  of  assessors  are 
directed  to  prepare  an  annual  assessment  roll  of  each  ward  in 
the  city,  and  to  proceed  as  near  as  may  be  in  the  manner 
required  by  town  assessors,  except  as  thereby  provided.  By 
the  third  section  each  assessment  roll  for  each  ward  is  to  con- 
sist of  two  parts.  The  first  is  to  contain  the  assessment  of  the 
taxable  land  in  the  ward  and  the  second  is  to  contain  "  the 
assessment  of  the  taxable  personal  property  and  corporate 
capital  of  the  ward"  (Sess.  Laws  of  1853,  chap.  230,  title  6,  § 
3,  p.  473) ;  in  which  shall  be  arranged  in  alphabetical  order 
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the  names  of  the  inhabitants  of  the  ward  deemed  taxable,  and 
of  all  corporations,  etc.,  deemed  liable  to  taxation  in  the  ward. 
In  1859  there  was  an  amendment  to  the  charter  (chap.  388, 
Laws  of  1859),  which  provided  that  incorporated  companies 
located  in  that  city  should  be  taxable  under  and  according  to 
the  provisions  of  chap.  456  of  1857  (§  1),  and  that  the  assess- 
ment rolls  should  be  made  out  in  accordance  with  the  provi- 
sions of  that  act  (§  2). 

Held^  that  the  purpose  of  the  act  of  1859  was  not  to  affect  the 
form  of  the  roll,  but  to  direct  the  method  of  arriving  at  the 
real  value  of  the  capital  stock  as  distinguished  from  its  nominal 
value,  and  that  the  provision  in  the  act  of  1859  directing  the 
rolls  to  be  made  out  according  to  the  act  of  1857  was  not 
intended  to  direct  as  to  form,  but  as  to  the  process  to  reach 
the  desired  result,  and  that  therefore  the  provisions  of  the 
charter,  as  far  as  form  is  concerned,  are  not  affected  by  the  acts 
of  1857  and  1859 ;  that  the  provisions  of  section  2  of  the  char- 
ter did  not  make  the  provisions  of  the  Revised  Statutes  as  to 
the  form  of  making  up  the  roll  obligatory  upon  the  city 
assessors,  inasmuch  as  that  was  "  otherwise  provided  "  by  sec- 
tion 3 ;  that  the  fact  that  the  roll  did  not  show  in  express 
terms  that  the  $250,000  was  a  valuation  of  the  capital  stock  of 
plaintiff,  but  that  the  same  was  placed  in  a  column  headed 
"  valuation  of  personal  property  "  was  not  such  an  indication 
to  defendant  of  erroneous  action  upon  the  part  of  the  assessors 
as  made  the  warrant  void ;  he  had  the  right  to  suppose  the 
valuation  was  of  the  capital  stock  classed  under  its  generic 
name  of  personal  property ;  and  that  the  warrant  and  roll 
did  not  apprise  him  of  any  lack  of  jurisdiction  or  of  any  vital 
error  on  the  part  of  the  board  of  assessors,  and  therefore  pro- 
tected him  in  making  the  levy. 

George  B.  Hihhard  and  D.  F,  Day  for  the  appellant. 

John  QoAMon  for  the  respondent. 

FoLGEB,  J.,  reads  opinion  for  reversal  and  new  trial. 

All  concur. 

Judgment  reversed  and  new  trial  granted. 
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Emily  Cook,  Appellant,  v.  Isaac  Banker  et  al.,  RespoDdents. 

A  specific  equitable  lien  upon  lands  will  not  be  preferred  to  a  prior  Hen  by 
Judgment  thereon,  and  this  is  so,  although  the  lands  are  acquired  by  the 
debtor  after  the  recovery  of  the  Judgment.  Nor  does  the  fact  that  the 
foundation  of  the  equitable  lien  is  moneys  used  to  improve  and  save  the 
property,  entitle  it  to  priority. 

The  expenditure  of  the  money  of  one  upon  the  lands  of  another,  or  in 
which  that  other  has  a  prior  interest,  if  it  be  without  the  I'equest  or 
sanction  of  the  latter,  express  or  implied,  creates  no  legal  or  equitable 
right  that  will  override  his  estate  or  interest 

(Argued  June  11, 1872 ;  decided  June  20, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judgment 
entered  upon  the  decision  of  the  court  at  Special  Tei*m. 

In  the  year  1868  defendants,  Banker  and  Reeve,  recovered 
judgment  against  defendant,  Erafb.  On  the  Ist  of  May, 
1867,  EIraft  leased  certain  premises  for  the  term  of  nineteen 
years.  He  erected  a  building  thereon,  borrowing  the  money 
for  that  purpose  and  executing  mortgages  upon  his  interest  as 
security  for  the  loans.  Plaintiff  purchased  and  took  an  assign- 
ment of  one  of  these  mortgages,  and  subsequently  purchased 
and  took  an  assignment  of  the  lease,  assuming  and  paying  the 
other  mortgages  without  knowledge  of  the  judgments,  and 
she  also  paid  large  sums  to  redeem  the  property  from  sales 
for  unpaid  taxes.  The  complaint  asks  a  decree  declaring 
defendant's  judgments  to  be  subsequent  liens  to  that  of  the 
mortgages,  and  subsequent  to  the  alleged  equitable  lien  for 
"the  moneys  expended  by  her  to  redeem  the  property.  Upon 
trial  at  Special  Term  the  court  decided  in  favor  of  plaintiff 
substantially  in  accordance  with  the  prayer  of  the  complaint. 
JBeldj  as  stated  above. 

Thomas  Da/rlington  for  the  appellant. 

J9.  M.  Porter  for  the  respondents. 

FoLQEB,  J.,  reads  for  affirmance. 
All  concur. 
/  Order  affirmed  and  judgment  absolute  against  plaintiff. 
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Geobob  W.  RATHBtnsr  2d,  Respondent,  v.  Thb  Nobthkrit 
OsNTBAL  Railway  Company,  Appellant. 

A  foreign  railway  corporation  cannot  claim  the  benefit  of  the  statute  of 
limitations  of  this  State  in  an  action  of  which  the  courts  of  this  Btate 
have  jurisdiction^  although  it  has  before  the  commencement  of  the 
action  for  the  time  specified  in  the  statute  continuously  operated  and 
carried  on  a  railroad  in  this  State,  having  a  large  amount  of  property 
for  all  that  time  within  the  Btate  and  having  a  managing  agent  resident 
therein. 

(Submitted  June  12,  1872;  decided  June  20,  1872.) 

This  action  was  commenced  in  Angnst,  1869,  to  recover 
damages  for  injuries  received  by  plaintiff  when  a  passenger 
on  the  railroad  of  defendant,  a  corporation  chartered  by  the 
State  of  Pennsylvania,  from  a  disaster  thereon  in  Jane,  1863, 
caused  by  the  alleged  negligence  of  defendant's  agents  and 
employes. 

The  answer  alleged  that  for  more  than  six  years  prior  to 
the  action  the  defendant  was  the  lessee  of  a  railroad  in  Kew 
York,  running  from  the  northern  line  of  Pennsylvania  to  the 
city  of  Elmira,  N.  T.,  and  had  property  within  this  State 
and  a  managing  agent  of  the  demised  railway  and  property 
residing  at  Elmira,  who  kept  an  office  of  the  Northern  Cen- 
tral Railway  Company;  therefore  claiming  that  the  action 
did  not  accrue  within  six  years  before  suit  brought. 

To  this  answer  the  plaintiff  interposed  a  demurrer,  in  sub- 
stance that  defendant  being  a  foreign  corporation  the  sta- 
tute of  limitations  did  not  &pply.  Upon  argument  the 
demurrer  was  overruled  at  Special  Term.  On  appeal  to 
General  Term,  this  order  was  reversed  and  judgment  directed 
on  the  demurrer. 

Afterward  the  cause  was  tried  before  the  court  without  a 
jury,  and  judgment  rendered  and  perfected  for  the  plaintiff 
for  $2,500  with  costs,  which  on  appeal  was  affirmed  by  the 
General  Term  of  the  second  judicial  department.  Seld^  that 
defendant  could  not  claim  the  benefit  of  the  statute  of  limita- 
tions and  that  the  demurrer  to  answer  was  properly  sus- 
tained. 
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George  M.  Dvoen  for  the  appellant. 

George  W,  HatMnm  for  the  respondent. 

FoLGEB,  J.,  readfi  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


Edwabd  HmoKSN  et  al..  Executors,  etc.,  Eespondents,  v.  Thb 
Mutual  BENSFir  Life  Insubanob  Compaity,  Appellant. 

(Aigaed  June  18, 1872;  decided  June  30, 1872.) 

This  action  was  upon  a  policy  of  life  insurance  for  $10,000 
upon  the  life  of  Peter  Bice,  which  sum  was  agreed  to  be  paid 
^^  within  ninety  days  after  due  notice  and  proof  of  interest 
and  of  the  death  of  said  Peter  Bice."  Upon  the  trial  the 
only  evidence  of  compliance  with  this  condition  was  in 
response  to  the  following  question,  asked  a  witness  by  defend- 
ant's counsel :  "  Did  you  deliver  preliminary  proofs  F  The 
witness  answered  that  he  did,  at  defendant's  office,  and  fixed 
the  time  more  than  ninety  days  before  the  commencement  of 
the  suit.  At  the  close  of  the  evidence  defendant's  counsel 
moved  to  dismiss  the  complaint  upon  the  ground  that  plain- 
tifis  were  bound  to  produce  in  evidence  the  proofs  served,  or 
some  proo&,  to  show  a  performance  of  the  condition  prece- 
dent, furnishing  due  proof  of  Bice's  death  ninety  days  before 
suit  brought. 

The  motion  was  denied  and  plaintiffi  obtained  a  verdict. 
JSeldy  that  the  fact  that  preliminary  proofs  had  been  delivered 
was  some  evidence  of  the  performance  of  the  condition  prece- 
dent, and  these  proofe  being  in  defendant's  possession,  and  it 
not  having  accounted  for  or  produced  them,  and  having 
received  and  retained  them,  as  far  as  appears,  without  objec- 
tion, it  would  not  be  assumed  that  they  were  defective,  and 
that  the  evidence  was  sufficient  to  sustain  the  verdict. 

•  SicKELs — You  V.        83 
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AMn  O.  Bradley  for  the  appellanf. 

Oearge  Q.  Reynolds  for  the  refipondentB. 

Allen,  J.,  reads  for  affirmanoek 
All  concur. 
Judgment  affirmed. 


Hiram  Campbell,  Respondent,  v.  Alanson  S.  Page,  Presi- 
dent, etc..  Appellant. 

(Argoed  June  14, 1872 ;  decided  June  20, 1872.) 

This  appeal  presented  for  review  an  order  denying  a  motion 
for  a  new  trial,  which  motion  was  made  upon  the  ground  that 
the  evidence  did  not  support  the  verdict,  aad  that  the  dam- 
ages were  ezooflsive.  Dismissed  upon  the  ground  that  an 
appeal  to  this  court  from  such  an  order  does  not  lie. 

B.  B.  <&  Q.  N.  Bvai  for  the  appellant. 

Samuel  Hand  for  the  respondent. 

Allen,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


-goTon  Mabt  Ann  Ejllip  et  al.,  Bespondente^  v.  Michael  Metzhn 


et  al..  Appellants. 
(Argaed  September  11, 1871 ;  decided  June  20, 1872.) 

This  was  an  action  to  compel  defendants  to  deliver  up  and 
cancel  a  mortgage  given  bj  plaintiff  under  the  following  cir-  j 

cumstances :  Defendants  contracted  to  furnish  the  materials 
and  to  build  a  house  upon  plaintiflEs'  premises  for  a  specified 
sum,  to  be  paid  by  installments  as  the  work  prc^ressed. 
Defendants  proceeded  with  the  work  until  thoy  had  earned 
two  installments,  but  upon  plaintiffs  refusing  to  make  the 
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payments  thej  abandoned  it.  Subsequently  it  was  agreed 
between  the  parties  that  plaintiffs  should  execute  and  deliver 
to  defendants  a  bond  and  mortgage  for  an  amount  equal  to 
the  original  contract-price^  and  for  certain  expenses  for  insu- 
rance, etc.,  payable  six  months  from  date.  Defendants  agreed 
to  complete  the  building  according  to  the  plans  and  specifica- 
tions of  the  original  contract,  provided  the  title  to  the  mort- 
gaged  premises  should,  upon  examination,  prore  satisfactoiy. 
If  not  they  were  to  hold  the  bond  and  mortgage  for  the  work 
already  done.  The  bond  and  mortgage  were  executed,  and 
defendants  proceeded  to  complete  the  building ;  but  before  it 
was  finished  it  was  blown  down  and  destroyed  by  a  violent 
storm.  Defendants  declined  to  erect  a  new  building.  The 
court  below  decided  that  plaintiffs  were'  entitled  to  have  the 
mortgage  delivered  up  and  canceled.  Hdd  (Allsn  and 
FoLOEB,  JJ.,  dissenting),  that  by  the  new  contract  defendants 
did  not  reinstate  the  original  contract  or  resume  its  perform- 
ance and  risks ;  that  there  was  no  express  or  implied  surren- 
der of  the  absolute  right  acquired  by  plaintiffs'  default,  and 
that  defendants  were  totitled  to  hold  the  bond  and  mortgage 
as  security  for  the  work  performed  under  the  original  con- 
tract. 

Amasa,  J.  Pa/rker  for  the  appellants. 

George  C.  StiU  for  the  respondents. 

AsBBEWs,  J.,  reads  opinion  for  reversal  and  new  triaL 
All  conour  except  Allen  and  Folgeb,  JJ.,  dissenting. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 


FxQST  National  Bank  of  Whitbhall,  Respondent,  v.  Jakes 

Lajkb  et  al..  Appellants. 

Same,  Respondent,  v.  Sake,  Appellants. 

These  two  cases  w^e  argued  and  decided  with  I^vrst 
Na/tional  BcmJc  of  Whitehall  v.  Lamh  et  al,^  {cmte  p.  95). 


660  MEMORANDA  OP 

Jaoob  S.  Jaokson,  Appellant)  v.  Gbaoe  Shbrtdan  et  al^ 

Beepondents. 

Argued  April  39, 1872 ;  decided  November  12, 1872.) 

This  case  was  argued  with  Hoitse  v.  Jackson  {ofUey  p.  161)« 
It  had  reference  to  the  same  title  and  presented  the  same 
questions  as  were  considered  and  disposed  of  in  Moore  v. 
Zittd  (41  N.  Y.,  66),  and  was  decided  upon  the  authority  of 
that  case. 

K  P.  Wheeler  and  K  J.  Mthian  for  the  appellant 

D.  P.  BcMmard  for  the  respondents. 

Feckham,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Mart  H.  Fowebs,  Respondent,  v.  EvEBErr  F.  Wheeleb  et  aL, 

Appellants. 

(Argued  April  29, 1872 ;  decided  November  12, 1872.) 

jE  p.  Wheeler  and  K  J.  Fithicm  for  the  appellants. 

JP.  P.  Barnard  for  the  respondent. 

This  case  presented  the  same  questions,  and  was  argued^  and 
decided  with  House  v.  Jackson  {fmte^  p.  161). 

Judgment  modified  and  affirmed  as  modified. 
All  concur. 


John  M.  Cabpbnteb  et  al..  Respondents,  v.  Anka  M. 

O'Dougheety,  Appellant. 

(Argued  June  6, 1872 ;  decided  November  12, 1872.) 

Decided  on  authority  of  Com  EDchange  Ins.  Co.  t.  Baih 
cock  (42  N.  Y.,  618). 
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Stwrhuoh  dk  Scmyer  for  the  appellant. 

Sarrmd  Hcmd  for  the  respondents. 

Peokhah,  J.,  reads  opinion  for  affirmance. 

All  concur. 

Judgment  affirmed^  with  costs. 


William  S.  Edsall  et  al.,  Appellants,  v.  The  Caicdek  and 
Amboy  Raileoad  Am)  Teanspoktation  Co.,  Respondent. 

No  presumptions  wUl  be  indulged  in,  in  favor  of  exemptions  from  com- 
mon law  liability. 

While  it  is  competent  for  common  carriers  to  provide  by  contract  for  sucb 
exemptions,  it  most  be  done  in  clear  and  unambiguous  terms,  and  the  rule 
that  the  language  of  contracts  if  ambiguous  is  to  be  construed  against 
the  party  using  it  should  be  rigidly  applied  to  such  contracts. 

(Argued  June  6, 1872 ;  decided  November  13, 1872.) 

This  action  was  brought  to  recover  for  a  quantity  of  wool 
destroyed  by  fire  while  on  the  defendant's  pier  in  New  York, 
The  wool  was  shipped  at  Fort  "Wayne,  Indiana,  by  the  Pitts- 
burgh and  Ohicago  Railway  Company.  By  the  bill  of  lading 
that  company  agreed  to  transport  the  wool  to  its  station  at 
Pittsburgh  (the  company  to  be  exempted  from  loss  by  fire), 
and  to  deliver  it  to  the  connecting  carrier,  where  its  responsi- 
bility as  common  carrier  should  cease.  The  company  guaran- 
teed that  the  through  rate  should  not  be  over  $1.33  per  100 
pounds.  It  carried  the  property  to  Pittsburgh  and  there 
delivered  the  same  to  the  Pennsylvania  Railroad  Company, 
which  company  delivered  it  to  defendant,  who  carried  it  to 
New  York.  Judgment  below  was  ordered  for  plaintiffs.  The 
General  Term  reversed  the  judgment  and  ordered  a  new  trial. 

It  is  decided  here  upon  authority  of  ^tna  Ins.  Co.  v. 
Wheeler  (4»  N.  Y.,  616)  and  Bdbcock  v.  L.  8.  and  M.  S.  B. 
R.  Co.  (49  id.,  491).  The  opinion  also  lays  down  the  general 
proposition  stated  above. 
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H.  E.  Knox  for  the  appellantB. 
Chanrles  F.  Scmford  for  the  respondent 

Ohuboh,  Oh.  J.|  reads  opinion  for  reversal.  AllxHi  Gbo- 
YEB  and  Rapallo,  J  J.,  concnr;  Peckham  J.,  not  sitting. 
FoLGEB  and  Ain>BEWB,  JJ.,  did  not  hear  argnment* 

Order  reversed  and  judgment  below  affirmed,  with  costs. 


William  Bajley,  Respondent,  v.  Augustus  Bubll  et  aL, 

Appellants. 

(Argued  June  11»  1872 ;  decided  November  12, 1872.) 

This  action  was  brought  against  defendants  as  assessors  of 
the  town  of  East  Bloomfield,  Ontario  county,  to  recover  dam- 
ages for  an  alleged  illegal  assessment. 

Plaintiff  was  assessed  by  defendants  in  1867  the  snm  of 
$188.66.  He  was  not  in  fact  a  resident  of  the  town.  Having 
failed  to  pay  the  tax  to  the  collector,  the  same  was  returned 
by  him,  and  in  August,  1868,  the  supervisor  of  the  town 
instituted  supplementary  proceedings  under  ehap.  361  of  tiie 
Laws  of  1867,  and  on  the  19th  of  September,  1868,  an  order 
was  granted  by  the  county  judge  of  Ontario  county,  directing 
plaintiff  to  pay  the  tax  or  an  execution  would  be  issued 
against  him  for  the  amount. 

On  being  served  with  a  copy  of  said  order,  plaintiff  paid 
the  amount  and  costs  to  the  county  treasurer  through  his 
attorney.  A  verdict  was  rendered  for  plaintiff  and  excep- 
tions ordered  to  be  heard  at  General  Term.  ■  The  General 
Term  directed  judgment  on  the  verdict.  Held  (Gbotbb,  J., 
dissenting),  that  the  order  of  the  county  judge  was  not 
authorized  by  the  statute,  and  was  void ;  that  the  payment 
was  not  compulsory  or  made  under  legal  duress,  but  was  vol- 
untary, and  plaintiff  therefore  could  not  recover. 

H.  O.  Ghea^yro  for  the  appellants. 

E.  A.  Nash  for  the  respondent. 
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Allek,  jr.,  reads  opinion  for  reversal  and  new  trial. 
All  ooncnr  except  Gbotbb,  J.,  dissenting,  and  Peokham, 
J«,  not  voting. 
Judgment  reversed  and  new  trial  ordered. 


Mabgabbt  Budd,  Appellant,  v.  Bobbbt  A.  SinolaiB| 

Bespondent. 

(Ajgaed  June  13, 1873 ;  dedded  November  1%  1878.) 

Defendaiit  contracted  to  sell  certain  premises  to  plaintifiPs 
assignor  and  to  pay  all  taxes  up  to  a  certain  date.  He  had 
no  title,  bnt  a  contract  to  purchase  from  one  Lowrj,  the 
owner.  Plaintiff  accepted  a  deed  from  Lowry.  This  action 
was  brought  to  recover  unpaid  taxes.  Defendant  proved  that 
Lowry  had  agreed  to  pay  the  taxes,  and  offered  to  prove  that 
it  was  agreed,  both  before  and  after,  and  at  the  time  of  sign- 
ing the  contract  in  suit,  that  he  should  not  personally  be 
called  upon  to  pay  the  taxes,  but  that  the  vendee  agreed  to 
look  to  Lowry.  This  was  excluded,  and  a  verdict  was  directed 
for  plaintiff.  Seldy  no  error ;  that  the  evidence  offered  was 
imj^roper  to  vary  the  written  agreement,  and  no  consideration 
for  any  subsequent  agreement  was  offered  to  be  shown ;  that 
the  word  ^^  agreed,"  as  used,  simply  meant  a  promise,  and  that 
no  consideration  could  be  implied  therefrom.  Also,  that  the 
fact  of  plaintiff's  receiving  a  deed  from  Lowry  did  not  affect 
defendant's  liability. 

Joshua  M.  Van  Cott  for  the  appellant. 

John  B.  BvrnU  for  the  respondent. 

PsoKHAM,  J.,  reads  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  Congbegahon  Shaabb  Habh  Mom,  Bespondent,  v.  Wnr 

UAH  Hallabay,  Appellant 

• 

Where  a  contract  for  the  sale  of  lands  contains  restrictions  resi>ecting  the 
use  to  which  the  premises  are  to  be  applied  by  the  vendee,  the  vendor 
has  the  right  to  insert  in  the  deed  tendered  in  performance  of  the  con- 
tract suitable  provisions  either  in  the  form  of  a  condition  or  a  covenant 
to  preserve  and  effectuate  these  provisions  of  the  contract.  If  he  inserts 
them  in  the  form  of  a  covenant  and  the  grantee  is  entitled  to  a  change 
in  the  form,  or  if  he  has  the  right  to  elect  that  a  condition  be  substituted 
for  a  covenant,  it  is  his  duty  to  make  his  election  or  to  provide  the 
modification  required  before  he  can  rescind  the  contract  and  sue  to 
recover  back  the  purchase-money  paid.  A  mere  general  objection  and 
refusal  to  accept  the  deed  tendered  is  insufficient.  (Chubch,  Ql  J., 
and  Pbckham,  J.,  dissenting.) 

(Argued  June  18, 1872 ;  decided  November  12, 1872.) 

Appeal  from  a  jadgment  of  the  G-eneral  Term  of  the 
Superior  Court  of  New  York,  affirming  a  judgment  in  favor 
of  plaintiff,  rendered  on  the  report  of  a  referee. 

This  action  was  brought  to  recover  $1,000  paid  by  plain- 
tiffs to  defendant,  on  the  execution  of  a  contract,  by  which 
the  defendant  agreed  to  sell  to  plaintiff  a  lot  of  land  on  the 
corner  of  Fourteenth  street  and  Second  avenue.  The  residue 
of  the  purchase-money  was  to  be  paid  on  the  1st  day  of  May, 
1864,  when  the  deed  was  to  be  delivered.  By  the  terms  of 
the  contract  the  defendant  was  to  sell  the  land  to  plaintiff,  a 
Jewish  congregation,  ^^  to  be  used  for  a  Jewish  synagogue ; 
the  building  to  be  erected  to  recede*  eight  feet  from  the  line 
of  the  lot  on  Second  avenue." 

At  the  time  of  performance  defendant  tendered  a  deed  oon* 
taining  this  covenant :  '^And  the  said  parties  of  the  second 
part,  for  themselves  and  their  successors, -covenant  and  agree 
with  the  said  parties  of  the  first  part,  their  heirs  and  assigns, 
that  any  building  which  may  be  erected  upon  said  premises 
shall  be  set  back  eight  feet  from  the  line  of  Second  avenue, 
and  that  said  premises  shall  be  occupied  for  a  Jewish  syna- 
gogue." 

This  plaintiff  refused  to  accept  without  specifying  any 
objection  or  proposing  any  modification.    Hdd  (Chubch,  Ch. 
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J.,  and  Peoeham,  J.,  dissenting),  that  the  deed  tendered  was 
a  substantial  offer  of  performance,  and  that  defendant  was  not 
bonnd  to  tender  any  different  one  onless  plaintiff  pointed  out 
some  specific  valid  objection,  and  offered  to  accept  a  deed 
with  the  daHse  in  such  form  as  it  could  show  would  be  more 
appropriate,  and  until  defendant  was  thus  put  in  default  the 
action  could  not  be  maintained. 

Amam  J.  Parker  for  the  appellant. 

Sam/ud  Hwad  for  the  respondent. 

Rapallo,  J.,  read' opinion  for  reversal  and  new  trial* 
All  concur  except  Ohxjboh,  Oh.  J.,  and  Peokham,  J.,  dis- 
senting. 
Judgment  reversed  and  new  trial  granted. 


Patrick  Morgan  et  al.,  Respondents,  'o,  James  Mullioan  et 

al.,  Appellants. 

(Argued  June  17,  1872;  decided  November  12, 1872.) 

The  prominent  point  raised  upon  this  appeal  was  that  the 
findings  of  the  referee  before  whom  the  case  was  tried  were 
defective,  in  that  he  omitted  to  find  upon  certain  issues  pre- 
sented by  the  pleadings.  Hddj  that  the  proper  remedy  of 
the  party  would  have  been  to  apply  to  the  court  below  for  an 
order  requiring  the  referee  to  pass  upon  the  questions  and 
re-settle  his  report  as  prescribed  in  Van  Slyke  v.  HyaM  (46  N. 
Y.,  259) ;  that  the  objection  cannot  be  made  in  this  court, 
but  the  presumption  is  that  the  referee  has  found  in  harmony 
with  the  conclusions  of  the  report  upon  all  questions  where 
the  evidence  is  capable  of  that  construction. 

J.  M.  Smith  for  the  appellants. 

Sa/mud  Hamd  for  the  respondents. 
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Caimm,  Ch«  J.^  reads  opinion  for  affirmance. 
All  Goncnr. 
Judgment  affirmed. 


John  Johnbon^  Bespondent,  v.  Fbsdsbio  Db  Petstsb, 

Appellant. 

(Aigued  June  17, 1872 ;  decided  Kovember  12, 1872.) 

This  was  an  action  npon  a  building  contract.  The  princi- 
pal question  below  wag  as  to  whether  plaintiff,  the  contractor, 
had  substantially  performed  his  contract.  The  referee  found 
this  issue  in  his  favor  upon  conflicting  evidence.  He  also 
found  that  defendant  sustained  damage  from  insufficient  and 
defective  work  to  the  amount  of  $150,  which  he  allowed  as 
recoupment.  JSisldy  that  the  question  whether  the  defects 
were  so  trivial  and  insignificant  as  to  justify  the  finding  that 
the  work  was  substantially  performed  was  a  question  of  &cty 
and  that  the  amount  allowed  was  not  such  as  to  show  that  the 
finding  of  substantial  performance  was  imsustained  by  evi- 
dence ;  also  held  that  evidence  of  usage,  as  to  measurements 
in  the  locality  where  the  building  was  built,  was  competent, 
and  became  part  of  the  contract.  If  one  of  the  parties  was 
ignorant  of  the  usage  it  was  not  binding,  but  that  was  for 
him  to  prove. 

John  N,  Whiting  for  the  appellant. 

Samtid  Sand  for  the  respondent. 

"Gbovbb,  J.,  reads  opinion  for  affirmance. 
All  concur,  except  Pjsokham,  J.,  not  voting. 
Judgment  afiirmed. 


S.  Baldwin  Ohafhan,  Appellant,  v.  Andbbw  S,  Wheeleb, 

Eespondent. 

(Submitted  June  11, 1872  ;  decided  November  12, 1872.) 
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A.  H.  and  W.  E.  Odbum  for  the  sppeHoBt. 

HagMT  and  Ooadge  for  the  respondent. 

Agree  to  affirm. 
Ko  opinion. 
Order  affirmed. 


I    So    667 
Andbxw  S.  W^kslbb,  Bespondenty  v.  Patsiok  Soullt  et  al.,         ^^^   ^^^ 

Defendants,  ALBXAin>EB  A.  Cabbb,  Purchaser,  Appellant. 

The  service  of  stuimioiiB  by  publication  in  an  action  for  f oredoeure  under 
the  provisions  of  sabdivision  6  of  section  135  of  the  Code,  which  pro- 
vides for  service  upon  unknown  parties  having  an  interest  in  the  mort- 
gaged premises,  is  valid  and  binding,  although  it  appears  that  the 
unknown  party  is  an  in&nt. 

(Submitted  June  11, 1872;  decided  Noyember  Id,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  district,  affirming  an  order  of 
Special  Term  directing  appellant,  the  purchaser  upon  a  mort- 
gaged sale  herein,  to  complete  the  purchase,  or  in  case  of  his 
refusal  directing  a  resale,  holding  him  liable  for  any  deficiency. 

This  was  an  action  for  the  foreclosure  of  a  mortgage  exe- 
cuted by  defendant,  Patrick  Scully.  Shortly  after  making 
the  mortgage,  and  in  1853,  the  mortgagor  left  the  State  and 
"  has  not  since  been  heard  from.  Service  of  the  summons  was 
made  by  publication  under  subdiyision  6  of  section  186  of 
the  Code,  proyiding  for  service  upon  unknown  parties  having 
an  interest.  Judgment  was  perfected,  and  upon  the  sale  the 
premises  were  bid  off  by  Cabre,  the  appellant.  He  refused 
to  take  title  and  complete  the  purchase  upon  the  ground  that 
from  the  length  of  time  which  had  elapsed  it  was  to  be  pre- 
sumed that  the  mortgagor  was  dead ;  that  it  was  as  much  to 
be  presumed  that  his  heirs-at-law  were  infants  as  that  they 
were  adults ;  and  if  infants  the  judgment  did  not  bar  them, 
as  the  service  of  summons  was  not  sufficient  as  against  infants. 
Whereupon  motion  was  made  to  compel  him  to  complete  the 
purchase.    Seldy  that  if  it  be  conceded  that  the  presumption 
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was  that  the  mortgagor  was  dead  (as  to  which  the  court 
expressed  doubts),  and  if  the  unknown  heirs  were  infants, 
they  were  bound  by  the  service,  as  subdivision  6  of  section 
135  made  no  exception  in  case  the  unknown  defendants  were 
in&nts.  But  if  otherwise,  there  was  no  presumption  that 
they  were  infants ;  and  this  was  for  the  puachaser  to  show,  in 
order  to  justify  his  refusal. 

S.  W.  Oames  for  the  appellant. 

A.  H.  and  W.  E.  Oshum  for  the  respondent. 

FoLosB,  J.,  reads  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Abian  M.  Hancock,  Bespondent,  v.  Bafhael  M.  Gomez  et 

al.,  Appellants. 

An  agent  employed  bj  a  trustee  to  coUect  a  claim,  the  subject  of  the  trust, 
has  no  right  to  undertake  the  discharge  of  the  trust,  and  in  an  action 
against  him  by  his  principal  for  refusal  to  pay  upon  demand  the  moneys 
collected,  it  is  no  defence  that  he  has  paid  it  to  one  claiming  to  be  the 
eeglui  que  tru9L 

(Submitted  June  18, 187SJ ;  decided  November  13,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  of  the  first  judicial  depailment,  reversing  a  judgment 
in  favor  of  defendants  and  granting  a  new  trial. 

On  July  26,  1862,  at  Malaga,  Spain,  the  plaintiff,  who  was 
United  States  consul,  received  from  James  H.  Hevritt,  master 
of  the  barque  Eeindeer,  belonging  to  W.  A.  Sale  &  Co.,  of 
New  York,  an  order  on  Sale  &  Co.  for  the  payment  to  the 
plaintiff  of  $176.33^,  balance  of  wages  due  one  John  H.  Han- 
son, as  mate  of  said  barque,  which  order  the  plaintiff  subse- 
quently sent  to  the  defendants,  with  his  consular  certificate 
attached,  and  a  direction  to  Sale  &  Co.  to  pay  said  amount  to 
the  defendants.  Defendants  received  the  same,  and  collected 
of  Sale  &  Co.  the  amount  of  money  therein  mentioned,  gave 
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a  receipt  therefor,  placed  it  to  plaintiff's  credit,  and  acknow- 
ledged to  plaintifE  that  they  had  received  it. 

Some  two  or  three  monthfl  after,  a  woman,  calling  herself 
Mrs.  John  H.  Hanson,  and  claiming  to  be  the  widow  of  said 
Hanson,  came  to  said  Sale  &  Co.  and  claimed  that  she  was 
entitled  to  said  money;  wherenpon  Sale  &  Co.  notified 
defendants,  who  paid  the  money  back,  and  they  paid  it  to 
her.  There  was  no  evidence  of  the  death  of  Hanson  or  that 
the  woman  was  his  wife.  Some  time  in  April,  1863,  a 
demand  of  the  money  was  made  of  defendants  on  behalf  of 
plaintiff  and  payment  thereof  refosed. 

Sieldj  that  plaintiff  held  the  money  officially  as  United 
States  consnl  for  whoever  might  be  entitled  thereto,  and  that 
defendants,  his  agent,  had  no  right  to  undertake  to  discharge 
the  trust ;  that  the  &ct8  were  no  justification  for  the  return  of 
the  money,  and  that  defendants  were  liable. 

Erastua  Cooke  for  the  appellants. 

B.  F.  Watson  for  the  respondent. 

Gboveb,  J.,  reads  opinion  for  affirmance  of  order. 

All  concur. 

Order  affirmed  and  judgment  absolute  against  defendants. 


HoMSB  MAnmEYiLLE,  Respondent,  v.  Hknby  A.  Qvzbsbzy^ 

Appellant. 

(Aigued  April  25, 1872;  decided  November  12, 1872.) 

Oeorgs  B.  Bradley  for  the  appellant. 

John  W.  Dimny  for  the  respondent. 

For  affirmance — Chuboh,  Ch.  J. 
Allen,  Pboeham  and  Andrews,  JJ.,^  concur. 
For  reversal — Groves,  Folgeb  and  Bafallo,  J  J. 
Judgment  affirmed.    Ko  opinion. 
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Archibald  M.  Aubktok  et  b1.^  Appellants,  ^.  Sakbsl  W. 

Allbbton,  Beepondent 

Tbfi  mte  tbat  he  who  aeek9  lo  iQSdiMl  an  agreemeni  upcm  the  grouid  of 
fraud  must  place  the  other  party  in  as  good  a  situation  as  that  in  which 
he  was  when  the  agreement  was  made,  is  satisfied  if  the  judgment  asked 
for  will  accomplish  that  resnlt,  and  in  such  a  case  no  offer  to  return  that 
which  was  readved  is  aeoesMiy. 

Accordingly,  heb^  tbut  whete  plalntUb  were  induced  l^  the  fnmdulenk 
representations  of  defendant,  thdr  partner,  to  sell  out  their  interest  in 
the  partnership  property  for  a  sum  paid  in  cash,  and  where  the  com- 
plaint alleged  and  it  appeared  that  defendant  had  reoeived  more  thaft 
the  amoimt  paid  out  of  the  avails  of  the  property,  and  the  Judgmenl 
asked  for  was  that  defendant  accoant  for  the  nonejB  rooeiTad  and  paj 
oyer  the  surplus  after  deducting  the  sum  paid,  that  it  was  not  neoeasajy 
to  allege  or  show  an  offer  to  return  the  money  received  on  the  sale, 

(Argned  June  11, 1890;  decided  November  18, 1673,) 

The  complaint  alleged  that  plaintifTs,  defendant  and  one 
McFherson  were  partners  in  conducting  certain  stock  yards 
at  Pittsburg,  Fennsylvauia ;  that  plaintiffs,  induced  by  the 
fraudulent  lepresentationB  of  defendant  (who  had  the  manage- 
ment of  the  business)  that  the  business  was  not  profitiAle,  and 
tiiat  he  in  conjanotion  with  them  would  sell  out  to  McFher- 
son, consented  to  unite  with  him  in  such  sale  upon  being 
refunded  the  amount  inyested  by  them,  and  that  thereafter 
defendant  represented  that  he  had  sold  out,  and  paid  to 
plaintiffs  the  moneys  advanced  by  them;  that  in  taxit  defend* 
ant  did  not  sell,  but  retained  his  interest,  and  aahsequantly 
acquired  McFherson's  interest ;  that  the  business  was  profit- 
able, and  defendant  had  received  large  gains  and  profits. 
Plaintiffs  asked  that  the  sale  be  declared  void,  that  defendant 
account  for  all  moneys  reoeived  by  him,  and  that  they  have 
judgment  for  their  portion  of  the  profits  under  the  agree- 
ment, less  the  amount  they  had  received.  The  case  was 
tried  by  the  court,  who  found  the  fraud  as  alleged,  and 
decided  that  plaintiffs  were  entitled  to  the  share  of  the 
profits  to  which  they  were  originally  entitled,  less  the 
amount  received  by  them  on  the  sale,  and  that  defendant 
execute  a  re-transfer   to   plaintifis   of   the   interest   they 
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had  prior  to  the  sale.  Judgment  was  entered  upon  the 
decision,  which  was  reversed  by  the  General  Term  and  com- 
plaint dismissed.  The  General  Term  decided  that  no  fraud 
in  &ct  was  shown ;  that  plainti£b'  interests  were  several,  not 
joint ;  that  HcPherson:  or  his  representatives  shonld  have 
been  joined  as  defendants,  and  that  phuntiflb  dionld  have  ten- 
dered back  the  sums  received  by  them  on  the  sale.  HddL, 
that  the  fraud  alleged  in  complaint  was  established ;  that  no 
tender  of  the  amount  received  was  necessary  before  suit 
brought,  as  the  judgment  sought  for  and  given  allowed  it  to 
defendant,  and  tiiis  was  in  £eu^  an  actual  return  of  the  oon- 
fiideration  paid;  that  the  question  as  to  the  mi^oinder  or 
non-joihder  of  parties,  not  having  been  raised  by  the  pleadings 
or  upon  the  trial,  could  not  be  ndsed  upon  appeaL 

Homer  A.  NAaon  for  the  appellants. 

J.  M'  Knox  for  the  respondent. 

FoLQBB,  J.,  reads  opinion  for  reversal  of  judgment  of  Gene- 
ral Term  and  affirmance  of  that  of  Special  Term. 
All  concur,  except  Chitboh,  Oh.  J.,  not  voting. 
Judgment  accordingly. 


WnjJAK  Watson,  Appellant,  v.  David  L.  Gaedinkr,     m  m 

Respondent. 

A  judgmBiit  should  not  be  set  aside  on  acooont  df  an  improper  taxation 
of  costs,  or  a  taxation  withoat  notice.  A  readjustment  should  \m 
ordered,  and  the  amount  of  redaction,  if  any,  be  deducted  from  the 
Judgment 

Where  two  causes  of  action  are  set  forth  in  Ibe  complaint,  and  the  defend- 
ant sueeeeds  in  his  defence  to  one  of  them,  but  a  Judgment  is  obtained 
against  hhn  upon  the  other,  he  is  not  ^ititled  to  costs  for  the  suooessful 
defence. 

Where,  in  a  case  tried  by  a  referee,  there  is  ^o  stipulation  as  to  referee 
fees,  it  is  incumbent  upon  the  party  succeeding  to  show,  affirmatiyelyi 
that  the  referee  was  personally  present,  engaged  in  the  reference,  for 
days  enough  to  make,  at  the  rate  of  thre^  dollars  per  day,  the  sur 
charged  in  the  bill  of  costs. 
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An  allowance  of  ten  dollars  motion  coets,  to  abide  the  eyent  in  an  order 
granting  a  reference,  Sa  proper. 
(Aigued  November  Id,  1^73 ;  decided  NoTember  19, 1872.) 

Appbal  from  order  of  the  Greneral  Term  of  the  Superior 
Court  of  the  dty  of  New  York,  reversing  an  order  of  Special 
Term,  which  set  aside  a  judgment  in  favor  of  plaintiff,  and 
directed  a  readjustment  of  costs  therein. 

The  complaint  contained  two  causes  of  action  for  profes- 
sional services  of  plaintiff  as  attorney.  The  referee  decided 
the  first  in  fJEtvor  of  plaintiff  and  sustained  the  defence  to  the 
second.  Upon  the  taxation  of  costs  defendant  presented  a 
bill  of  costs,  claiming  he  was  entitled  to  them  under  3  B*  S.^ 
617,  §  26.  He  also  objected  to  the  charge  in  plaintiff's  bill 
for  referee  fees.  The  charge  was  $275.  No  stipulation  was 
made  as  to  his  fees.  Ko  proof  was  made  by  plaintiff  as  to 
the  number  of  days  employed  by  him*  It  was  shown  by 
defendant's  afSdavit  that  but  thirty-ei^ht  days  were  expended 

ence,  ten  dollars  costs  of  motion  were  allowed,  to  aUde  ev^it* 
The  derk  taxed  plaintiff's  costs  as  presented,  and  refused  to  tax 
defendant's  costs,  and  judgment  was  perfected  accordingly. 
The  Special  Term,  upon  motion,  set  aside  the  judgment, 
referred  back  plaintiffs  costs  for  readjustment,  directing  that 
the  referee's  fees  be  taxed  according  to  the  time  occupied  by 
him,  and  to  be  app<^oned  between  the  parties  according  to 
the  time  devoted  to  each  cause  of  action ;  that  neither  party 
be  allowed  the  ten  dollars  motion  costs,  and  that  defendant 
be  allowed  his  costs  incurred  upon  the  cause  of  action  wherein 
he  succeeded.  JBUd^  that  the  judgment  should  not  have 
been  set  aside,  but  a  readjustment  ordered ;  that  sections  30 
and  305  of  the  Code  superseded  the  provisions  of  2  B.  S*, 
617,  §  26  (afilrming  decision  in  Stoddard  v.  Gla/tkey  9  Abb. 
[N.  S.],  310),  and  defendant  was  not  entitled  to  costs ;  that 
the  referee  was  only  entitled  to  three  dollars  per  day  for  the 
time  employed,  which  plaintiff  should  show  afSrmatively,  and 
that  plaintiff  was  entitled  to  the  ten  dollars  motion  costs, 

A.  R.  Dyatt  for  the  appellant      ' 

WiUicmh  Watson  for  the  respondent. 
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Per  curiam  opinion  for  modifying  order  of  Greneral  Term 
as  follows :  Said  order  to  stand  affirmed  as  far  as  it  reverses 
that  portion  of  the  order  of  Special  Term  setting  aside  plain- 
tiff's judgment,  giving  costs  to  defendant  and  refusing  ten 
dollars  motion  costs  to  either  party ;  and  reversed  so  far  as  it 
reverses  the  other  part  of  the  order  of  Special  Term,  without 
costs  to  either  party  in  this  court. 

All  concur. 

Ordered  accordingly. 


Chablbs  Abebnbtht,  Respondent,  y.  Gbosob  T.  Enight, 

Appellant. 

(Aigaed  April  28, 1873 ;  decided  November  19, 1872.) 

All  concur  for  affirmance,  except  Folobb  and  Gbovbb,  JJ., 
dissenting. 
I  Ko  opinion. 

Judgment  affirmed. 


Thb  Fabmebs'  National  Bank  of  Fobt  Edwabb,  Eespond- 
ent,  V.  Wabsen  Lbland  et  al..  Appellants. 

(Aigaed  November  18, 1872 ;  decided  November  19, 1872*) 

Appbal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  an  order  of 
Special  Term  striking  out  defendant's  answer  as  sham.  The 
action  was  upon  a  promissory  note,  alleged  to  have  been  trans- 
ferred to  plaintiff,  for  value,  before  maturity.  Defendants 
denied  the  transfer  upon  information  and  belief,  and  alleged 
if  transferred  it  was  after  maturity,  and  set  up  as  recoupment 
damages  for  breach  of  contract  upon  which  note  was  given. 
The  motion  to  strike  out  answer  was  made  upon  affidavits, 
showing  the  transfer  of  the  note  before  maturity,  for  a  valu- 
able consideration,  without  notice.  The  order  appealed  from 
was  reversed  upon  authority  of  Wayland  v.  Tyeon  (45  N.  Y., 
281),  and  Thompson  v.  JSrie  B.  H.  Co.  (id.,  468). 
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Pond  <&  French  for  the  appellants. 
Z.  H.  Norihmp  for  the  respondent. 
Order  reversed ;  no  opinion. 


Thomas  L.  Pabkeb,  Jr.,  et  ah,  Respondents,  'O.  Martin  W. 

Bbeti  et  al.,  Appellants. 

(Argued  November  14, 1873;  decided  November  19, 1872.) 

Dbgidsd  upon  the  evidence,  and  upon  qneations  as  to  the 
reception  and  rejection  of  evidence. 

WHUam  G.  Cooke  for  the  appellants. 

F.  C.  Benedict  for  the  respondents. 

Peokham,  J.,  reads  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Henry  WHrmr,  Respondent,  v.  Charles   H.  PsNDBaAST 

et  al.,  Appellants. 

(Aigued  November  16, 1872 ;  decided  November  19,  1878.) 

Plaintiff  delivered  to  defendants,  common  carriers  at 
Charleston,  fifty  bales  of  cotton  to  be  transported  to  New  York 
in  their  steamer  Star  of  the  South.  The  bill  of  lading 
acknowledged  '^  receipt  on  board,"  and  the  referee  so  found. 
In  fact,  it  was  on  land,  and  a  portion  was  sent  by  another 
ship.  Plaintiff  received  from  this  ship  thirteen  bales.  The 
Star  of  the  South  was  disabled  on  the  voyage ;  was  taken 
to  Baltimore  and  there  discharged  her  cargo.  Plaintiff 
authorized  one  Cole  to  demand  and  receive  from  defendants  at 
Baltimore  thirty-seven  bales.  He  made  the  demand  and  paid 
the  freight  but  received  only  twenty-two  bales,  that  being 
all  the  purser  could  identify  as  belonging  to  plaintiff.  A 
number  of  bales,  not  identified,  were  taken  possession  of  by 
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agents  of  parties  claiming  cotton  by  this  ship  and  were  for- 
warded to  New  York,  and  of  this  plaintiff  received  twelve 
bales,  leaving  him  three  bales  short,  for  which  he  brought 
suit  and  obtained  judgment.  Hdd^  that  variance  between 
the  finding  of  the  referee,  that  the  cotton  was  ^^  on  board," 
and  the  fact,  was  immaterial.  The  gravamen  of  the  action 
was  the  non-delivery  of  the  three  bales  in  New  York  in  pur- 
suance of  the  contract  Th^t  plaintiff  could  accept  delivery 
at  an  intermediate  port  and  such  acceptance  would  terminate 
the  voyage  and  defendants'  liability,  but  that  no  such  delivery 
and  acoeptance  appeared  in  this  case.  1st.  There  was  no 
finding  and  no  fact  to  authorize  it  that  the  cargo  of  the  Star 
of  the  South  included  the  thirty-seven  bales.  2d.  Plaintiff 
was  not  bound  by  any  act  of  Cole  in  accepting,  in  common 
with  other  claimants,  cotton  not  identified  as  a  delivery,  as 
his  authority  was  simply  to  demand  and  receive  the  thirty- 
seven  bales. 

John  N.  Whiting  for  the  appellants. 

WaUer  Ed/voards^  Jr.^  for  the  respondent. 

Andrews,  J.,  reads  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


John  B.  Matbnbobg,  Appellant,  i;.  Stephen  Haynes, 

Respondent. 

The  declaration  of  A.  to  B.,  not  made  with  the  purpose  or  belief  that  it 
would  be  communicated  to  C.  or  would  influence  his  action,  constitutes 
no  estoppel  upon  A,  although  C.  afterwards  hears  of  it  and  acts  upon  it. 

(Argued  November  16, 1872;  decided  November  10, 1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  in  the  City 
Court  of  Brooklyn  and  granting  a  new  trial. 

The  action  was  upon  a  promissory  note  made  by  defendant. 
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The  defence  was  that  it  was  an  acoommodation  note  and  was 
receired  by  plaintiff  after  maturity.  The  note  waa  made  for 
the  accommodation  of  one  Hopke,  nrho  transferred  it  to  one 
Kngeler  as  security  for  an  antecedent  debt.  The  latter  trans- 
ferred it  to  plaintiff  after  maturity.  Kngeler  testified  that 
when  the  note  became  dne  he  presented  it  to  defendant  for 
payment^  who  replied  in  substance  that  he  would  see  about  it 
in  two  or  three  days.  This  oonvensation  was  related  to 
plaintiff  when  he  purchased  the  note^  and  the  latter  testified 
that  he  supposes  he  would  not  have  tak^i  the  note  if  this  had 
not  been  stated  to  him.  The  court  below  charged  that  if 
defendant  promised  to  pay  the  note,  and  that  fact  was  com- 
municated to  plaintiff  and  he  took  the  note  upon  the  strength 
of  the  communication,  believing  it  to  be  truOi  it  would  con- 
stitute an  estoppel.  Defendant's  counsel  excepted  to  that 
portion  of  the  charge,  *^  that  if  the  plaintiff  made  any  advances 
on  the  faith  of  the  representations  made  to  him  at  the  time 
he  took  the  note,  then,  I  think,  it  would  constitute  estoppel." 
The  appellant's  counsel  claimed  that  this  was  not  a  sufficient 
exception  to  the  charge.  Mdd,  that  the  exception  brought 
to  the  attention  of  the  court  the  matter  complained  of  and 
was  sufficient,  that  the  declaration  of  defendant  to  Kugeler 
constituted  no  estoppel  and  the  charge  was  error. 

J.  T.  JUarean  for  the  appellant. 

Samud  Hand  for  the  respondent. 

FoLGBS,  J.,  reads  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


GERTEUDft  W.  Stabket,  Respondent,  v.  Johk  Kkllt, 

Appellant. 

The  fact  that  at  the  time  of  making  an  ante-nuptial  contract  the  mtended 
husband  is  indebted  to  a  lai^  amount  does  not,  in  the  absence  of  fraud, 
invalidate  the  contract. 


CAUSES  NOT  REPORTED  IN  PTJLI..  677 

In  an  action  for  the  nnlawful  taking  and  conversion  of  a  quantity  of  house- 
hold fOmlture,  Inchiding  catpets,  etc.,  upon  the  question  of  damages 
as  to  the  carpeta,  the  court  charged  that  the  rule  was,  "  what  would  be 
the  Talue  to  a  pttrty  if  he  wanted  to  get  the  same  articles  again."  Held, 
no  error ;  that  it  was  proper  to  include  not  only  their  wor&  in  market, 
but  also  the  value  of  the  labor  in  cutting,  making  and  putting  down. 

(Aj^gued  IVoveniber  90, 1972 ;  decided  November  SO,  1879.) 

Appeal  from  judgment  of  the  General  Term,  affirming  a 
judgment  in  &vor  of  plaintiff  entered  upon  a  yerdict. 

This  action  was  brought  to  recover  damages  for  an  alleged 
unlawful  taking  and  conversion  of  a  quantity  of  hoosehold 
fiirnitm*e. 

Plaintiff  was  the  wife  of  Marquis  D.  L.  Starkey.  Prior  to 
their  miirriage  the  ante-nuptial  contract  was  executed,  by 
which  said  Starkey  agreed  to  provide  plaintiff  with  money 
sufficient  to  purchase  a  house  and  lot  and  furniture  for  the 
same.  In  accordance  with  the  agreement  a  house  was  pur- 
chased, and  also  the  furniture  in  question,  which  was  placed 
tlierein.  The  same  was  levied  upon  by  defendant,  as  sheriff, 
by  virtue  of  an  execution  issued  to  him  upon  a  judgment 
against  said  Starkey.  Evidence  was  given,  upon  the  part  of 
defendant,  tending  to  show  that  at  the  time  of  the  purchase 
Starkey  was  largely  indebted,  and  that  the  debt  upon  which 
the  judgment  was  rendered  then  existed,  and  upon  the  part 
of  plaintiff  that  Starkey  was  then  worth  $350,000  over  all 
his  debts.  The  court  below  charged  that  if  the  ante-nuptial 
contract  was  in  reality  executed,  as  claimed,  prior  to  the 
marriage,  and  the  goods  were  afterwards  bought  under  it, 
there  was  no  defence  to  the  action ;  also,  in  reference  to  the 
carpets,  that  the  rule  would  be,  what  would  be  the  ralue  to  a 
party  if  he  wanted  to  get  the  same  articles  again ;  that  the 
jury  must  get  at  the  value  the  best  way  they  can.  To  these 
portions  of  the  charge  defendant's  counsel  excepted. 

Seldy  that  the  ante-nuptial  contract  was  valid,  unless  tainted 
with  fraud,  which  was  not  shown.  That  the  fact  that  the 
intended  husband  was  indebted  to  a  large  amount,  did  not 
invalidate  it;  and  whether  his  indebtedness  exceeded  his 
assets  or  not  was  immaterial ;  it  did  not  prevent  the  making  of 
a  valid  contract.    That  the  charge,  therefore,  in  reference  to 
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the  contract,  was  correct,  as  was  also  the  rule  of  damages 
laid  down ;  that  as  it  appeared  the  carpets  were  in  use  in 
plaintiff's  honse,  they  were  worth  to  her  not  only  their  valne 
as  goods  in  market,  bat  aUo  the  value  of  the  labor  in  cutting, 
making  and  putting  down ;  in  fine,  just  what  the  same  artidea 
would  cost  in  the  same  place  where  and  condition  in  which 
they  were  taken.  That  the  last  clause  in  the  charge  was  not 
a  direction  or  permission  to  speculate  or  guess  at  the  value, 
but  simply  a  direction  to  get  at  the  value  from  the  testimony. 

J.  Sterling  Smith  for  the  appellant 

WiJliam  A.  Oowt^en  for  the  respondent. 

FoLOEB,  J.,  reads  opinion  for  affirmance. 
All  concur,  except  Gboveb,  J.,  not  voting ;  Pjbokhah,  i^ 
not  sitting. 
Judgment  affirmed. 


CflABLES  W.  Weeks,  Appellant,  'o.  Dybb  D.  8.  Bsowv, 

Bespondent. 

(Axgaed  November  21, 1872 ;  decided  Kovember  26, 1872.) 

Decided  upon  the  facts  in  the  case. 

Amasa  J.  Parker  for  the  appellant. 

Ely  <&  Husbands  for  the  respondent. 

Gbovbb,  J.,  reads  opinion  for  affirmance. 
All  concur;  except  Eapallo,  J.,  not  voting. 
Judgment  affiirmed. 


Henby  B.  Eibelakd  et  al..  Appellants,  v.  Abthub  Least, 

Bespondent 

(Argued  November  21, 1872 ;  decided  Novenber  26, 1872.) 
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Appsal  diBmiesed  upon  anthority  of  Wright  v.  Hunter 
(46  N.  Y.,  409) ;  alfio  affirming  doctrine  of  Downing  y.  KeUey 
(48  N.  Y.,  488),  that  resort  cannot  be  had  to  opinion  of  Gene- 
ral Term  to  determine  whether  new  trial  waa  granted  upon 
questions  oi  law  or  fact. 

WiUiam  F.  Sh^pard  for  the  appellants. 

John  Berry  for  the  respondent. 

AiTDBEws,  J.;  reads  opinion  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


JoHJv  CoNBALus  et  al.,  Respondents,  'o.  Thohas  H.  Maohsb 

et  al.,  Appellants. 

(Argued  Noyember  21, 1872 ;  decided  November  26,  1872.) 

Dboided  upon  the  facts  in  the  case;  the  court  holding 
that  various  rulings  as  to  rejection  and  reception  of  evidence 
claimed  to  be  erroneous  could  not  have  affected  the  judgment. 

Charles  Jones  for  the  appellants. 

E.  F.  BuUa/rd  for  the  respondents. 

Per  CuBiAH.    Opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Joseph  Johnson,  Respondent  v.y  Edwabd  Fsibl,  Appellant. 

Whiere  one,  under  a  contract  with  a  municipal  corporation,  has  made  an 
excavation  in  a  public  street  or  highway,  and  refilled  the  same,  it  is  his 
duty  to  know  the  natural  qualities  of  earth  thus  thrown  out  and  replaced 
(i.  0.,  that  it  will  shrink  a^id  settle  when  soaked  with  water),  to  anticipate 
the  result  upon  it  of  a  rain-&ll,  and  to  see  that  during  and  after  a  rain  it 
is  in  a  proper  and  safe  condition,  or  to  take  such  measures  of  prudent 
forethought  as  will  protect  the  public  passing  by  from  damage,  and  for 
neglect  of  this  duty  he  is  liable  to  the  party  injured. 

« 

(Argued  November  22, 1872;  decided  November  26, 1872.) 
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I  M    670 

iSL^       Abohibald  M.  Allsbton  et  al.^  AppellaBlSi  i>.  SAinnn.  W. 
118  30^1  Allbbton,  BeBpondent 

60    670 
123    870 

^^         Tbe  rule  tliat  he  who  aedw  lo  nosdiid  a&  agreement  upon  the  ground  of 


127  B68|  fraud  must  place  the  other  party  in  as  good  a  situation  as  that  in  which 

132  ^SAJ  ^^  ^^  when  the  agreement  was  m  ade,  is  satisfied  if  the  judgment  asked 

^^"^  for  will  accomplish  that  result,  and  in  such  a  case  no  offer  to  retnm  that 

which  was  raaeived  is  sMessaiy. 
Accordingly.  iM,  that  whece  plajnttflw  were  induced  by  the  f raodulcm 
representations  of  defendant,  their  partner,  to  sell  out  their  interest  in 
the  partnership  property  for  a  sum  paid  in  cash,  and  where  the  com- 
plaint alleged  and  it  appeared  that  defendant  had  reoeiyed  more  thaB 
the  amount  paid  out  of  the  avails  of  the  propeity,  and  the  Judgment 
•  Qsked  for  was  that  defendant  account  for  the  monejs  reoeiied  and  pay 
over  the  surplus  after  deducting  the  sum  paid,  that  it  was  not  neceaswqr 
to  allege  or  show  an  offer  to  return  the  money  received  on  the  sale. 

(Argued  June  11, 18VB;  decided  November  18, 1879,) 

Thb  complaint  alleged  that  plaintift,  defendant  and  one 
McPherson  were  partners  in  conducting  certain  ^iock  yards 
at  Pittsburg,  Pennsylvania;  that  plaintiffs,  induced  by  the 
fraudulent  representatioiiB  of  defendant  (who  had  the  manage- 
ment of  the  business)  that  the  business  was  not  profitable,  and 
that  he  in  conjunction  with  them  would  Bell  out  to  McPher- 
son, consented  to  unite  with  him  in  such  sale  upon  being 
refunded  the  amount  inyested  by  them,  and  that  thereafter 
defendant  represented  that  he  had  sold  out,  and  paid  to 
plaintiffs  the  moneys  advanced  by  them;  that  in  fact  defend- 
ant did  not  sell,  but  retained  his  interest,  and  aubflequeotly 
acquired  McPherson's  interest;  that  the  business  was  profit- 
able, and  defendant  had  received  large  gains  and  profits. 
Plaintiffs  asked  that  the  sale  be  declared  void,  that  defendant 
account  for  all  moneys  received  by  him,  and  that  they  have 
judgment  for  their  portion  of  the  profits  under  the  agree- 
ment, less  the  amount  they  had  received.  The  case  was 
tried  by  the  court,  who  found  the  fimud  as  alleged,  and 
decided  that  plaintiffs  were  entitled  to  the  share  of  the 
profits  to  which  they  were  originally  entitled,  less  the 
amount  received  by  them  on  the  sale,  and  that  defendant 
execute  a  re-transfer   to   plaintiffs   of   the   interest   they 
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had  prior  to  the  sale.  Judgment  was  entered  upon  the 
decision,  which  was  reversed  by  the  General  Term  and  com- 
plaint dismissed.  The  G-eneral  Term  decided  that  no  fraud 
in  fact  was  shown ;  that  plaintifb'  interests  were  several,  not 
joint ;  that  McPherson  or  his  representatives  shonld  have 
been  joined  as  defendants,  and  that  plaintifib  shonld  have  ten- 
dered back  the  sums  received  by  them  on  the  sale.  Hdd^ 
that  the  frand  alleged  in  complaint  was  estabUshed ;  that  no 
toider  of  the  amonnt  received  was  necessary  before  snit 
brought,  as  the  judgment  sought  for  and  given  allowed  it  to 
defendant,  and  tiiis  was  in  fiust  an  actual  return  of  the  con- 
sideration paid;  that  the  question  as  to  the  miq'oinder  or 
non-joikder  of  parties,  not  having  been  raised  by  the  pleadings 
or  upon  the  trial,  could  not  be  raised  upon  appeal. 

Samer  A.  Ndson  for  the  appellants. 

J.  M»  Knox  for  the  respondent. 

EoLOBB,  J.,  reads  opinion  for  reversal  of  judgment  of  Qene^ 
lal  Term  and  affirmance  of  that  of  Special  Term. 
All  concur,  except  Chitboh,  Gh.  J.,  not  voting. 
Judgment  accordingly. 


"WnxiAM  Watson,  Appellant,  v.  David  L.  Gabdinbb,     m  ml 

Respondent. 

A  judgment  diouKl  net  be  set  aside  on  aooount  of  an  improper  taxation 
of  coBtB,  or  a  taxation  without  notice.  A  readjustment  should  tie 
ordered,  and  the  amount  of  reduction,  if  any^  be  deducted  from  the 
Judgment 

Where  two  causes  of  action  are  set  forth  in  the  complaint,  and  the  defend- 
ant sueoeeds  in  his  defence  to  one  of  them,  but  a  judgment  is  obtained 
against  him  upon  the  oUier,  he  is  not  entifkad  to  costs  for  the  suooesafal 
defence. 

Where,  in  a  case  tried  by  a  referee,  there  is  ^o  stipulation  as  to  referee 
fees,  it  is  incumbent  upon  the  party  succeeding  to  show,  afflrmatiyely, 
that  the  referee  was  personally  present,  engaged  in  the  reference,  for 
days  enough  to  make,  at  the  rate  of  thre^  dollars  per  day,  the  suit 
charged  in  the  bill  of  C0st& 
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reason  of  the  aforesaid  contract.^'  Walbridge  assigned  his 
interest  to  Peterson.  The  work  was  resumed  subsequently, 
and  completed  by  Peterson,  who  settled  his  accounts  therefor. 
By  chapter  875,  Laws  of  1871^  the  legislature  authorized  the 
canal  board  to  open  the  final  accounting,  readjust  the  same, 
and  allow  ^^  Mills  or  his  assigns  "  such  sums  as  should  be  just 
and  equitable.  Under  this  power  the  canal  board  awarded  to 
^' Mills  or  his  assigns"  $3,616,  the  amount  of  the  fifteen  per 
cent  upon  the  work  done  by  Mills  before  the  assignment,  with 
interest  thereon;  also,  $656  and  interest  for  materials  fur- 
nished and  used  by  Mills  prior  to  the  assignment.  An 
appropriation  was  made  to  pay  this  award.  The  motions  for 
mandamus  were  heard  together,  as  were  also  the  appeals.  The 
Special  Term  decided  that  Mills  was  entitled  to  the  whole 
sum ;  granted  his  motion  for  a  mandamus,  and  denied  that  of 
Peterson.  The  General  Term  decided  that  Peterson  was 
entitled  to  the  fifteen  per  cent  and  interest,  and  Mills  to  the 
residue,  and  modified  the  orders  accordingly.  Hdd^  that  in 
all  respects,  save  the  option  of  the  contractor  to  do  the  work 
under  it  in  case  the  State  resumed,  the  contract  was  termi- 
nated by  the  suspension,  and  the  fifteen  per  cent  thereby 
became  due  and  was  due  at  the  time  of  the  assignment,  and 
that  therefore  Mills  was  entitled  to  the  whole  award. 

Samud  Rand  for  Mills. 

Amaaa  J,  Pa/rker  for  Peterson. 

Oboveb,  J.,  reads  opinion  for  reversal  of  order  of  General 
Term,  and  affirmance  of  that  of  Special  Term. 
All  concur,  except  Ohubch,  Ch.  J.,  not  voting. 
Ordered  accordingly. 


.WiLLUH  H.  Cabpenteb,  Eespondent,  v.  Elmobs  P.  Boss, 

Appellant. 

(Argued  November  21,  1872;  decided  December  8,  1872.) 
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Frcmcis  Kema/n,  for  the  appellant. 

J,  R.  Cox  for  the  respondent.    . 

Agree  to  affirm ;  no  opinion. 
Judgment  affirmed. 


Eliza  O'Lbabt,  Appellant,  t).  Akthont  Waltbb,  Sheriff,  etc.. 

Respondent. 

(Argued  November  24, 1872 ;  decided  December  8, 1872.) 

Thb  prominent  question  presented  was  npon  exception  to 
the  charge  of  the  court.  The  exception  was  general. 
Hdd^  insufficient ;  that  a  general  exception  to  a  charge  in 
which  several  distinct  propositions  are  stated,  some  of  them 
correct,  brings  before  the  appellate  court  no  one  proposition 
of  law  which  may  be  claimed  to  be  erroneous. 

WernfAergh  cfi  ReiUey  for  the  appellant. 

.  J,  H.  Bergen  for  the  respondent. 

Allen,  J.,  reads  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


fin 

Edward  B.  Asnold,  Appellant,  t;.  John  M.  RobxbtsoKi   in^  6^ 

Respondent. 

The  rulings  of  this  court,  that  error  of  law  cannot  be  alleged  upon  appeal 
from  an  order  and  decision  of  an  Inferior  court  granting  or  refusing  a 
new  trial,  where  the  trial  was  by  Jury,  and  the  ihcts  as  well  as  the  law 
were  before  the  court,  having  been  made  sufficient! j  public  to  render  them 
obligatory  npon  the  public  and  the  profession,  if  appeals  from  orders 
granting  new  trials  are  persisted  in,  instead  of  dismiraals  thereof,  Judg- 
ments absolute  wiU  be  rendered  against  the  appellants,  in  pursuance  of 
their  stipulations  upon  appeal.  (Allcf,  J. ;  Peckhah  and  Rapallo, 
JJ.,  concurring.) 

(Submitted  November  27, 1872 ;  decided  December  8, 1872.) 
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Appeal  from  order  of  the  General  Term  of  the  Oonrt  of  Com- 
mon  Pleaa  for  the  city  and  coonty  of  New  York,  reyersing  a 
jadgment  in  favor  of  plaintiff  eotared  upon  a  verdict,  and 
reversing  an  order  denying  a  motion  for  a  new  trial,  and  grant- 
ing a  new  trial.  The  court  dismissed  the  appeal  in  accordance 
with  the  rulings  in  Wright  v.  HufUer  (46  N.  Y.,  400)  and 
Scmds  V.  Crook  (46  id.,  564),  holding  that  for  the  present  it  was 
proper  to  follow  the  practice  adopted  in  thoso'cades.  Allen, 
J.,  who  wrote  opinion,  held  that  sufficient  publicity  had  been 
given  to  the  rulings  in  those  cases,  and  that  in  accordance 
with  the  intimation  in  Dickson  v.  B.  dk  S.  A.  S.  H.  Co.  (47 
N.  Y.,  507),  the  privilege  of  a  dismissal  should  now  cease, 
and  that  where  parties  persisted  in  such  appeals  they  should 
be  held  to  their  stipulations,  and  judgments  absolute  should 
go  against  them  in  this.  Peokham.  and  lUpiXLO,  JJ*,  con- 
curred. 

George  W.  Wmgate  for  the  appellant. 

J.  M.  Rdbertsony  respondent  in  person. 

Allen,  J.,  read  opinion  for  affirmance  of  order  and  judg- 
ment absolute  against  plaintiff.  Pbokhah  and  Rapallo,  JJ., 
concurred. 

For  dismissal,  Chuboh,  Ch.  J. ;  Gboveb,  Folgbs  and 
Andrews,  J  J. 

Appeal  dismissed. 


The  People  ex  reL  The  OoiocDSSiONiBBS  ov  HiaHWATS  or 
THE  Town  of  Annsville,  Oneida  County,  Appellants,  t;. 
WiLLLAJC  WmncAN  et  al.,  Bespondents. 

(Submitted  December  3, 1872 ;  decided  December  10, 1873.) 

SUas  L.  Snyder  for  the  appellants. 

A.  H.  Bailey  for  the  respondents. 

All  concur  for  affirmance.    No  opinion. 
Judgment  affirmed. 
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BsTH  A.  Bbattie,  Respondent,  t;.  Ths  Niagara  Oomrnr 

SAviHoe  BAim,  Appellant. 

(Aigued  Deoember  2, 1878;  decided  December  10, 1873.) 

8.  F.  Bawtn  for  the  appellant. 

A.  W.  JSruese  for  the  respondent. 

All  concur  for  affirmance.    No  opinion. 
Judgment  affirmed. 


Tmrs  B.  Eldbidob,  Respondent,  t^.  Sahusl  0.  Rsed  et  al.^ 

Appellants. 

(Axgoed  May  a^  1878;  decided  December  10, 18781) 

W.  A.  Beach  for  the  appellants. 

John  IT.  Porter  for  the  respondent. 

All  concur  for  reversal,  except  Rapallo^  J.,  not  voting. 
No  opinion. 

Judgment  reversed. 


Louisa  0.  Koehlbok,  Respondent,  v.  John  G.  Koehlbb, 

Appellant 

(Submitted  December  0, 1878 ;  decided  December  17, 1878.) 

Menry  D.  BirdeaU  for  the  appellant 

Philip  ReiO/y  for  the  respondent. 

All  concur  for  affirmance.    No  opinion. 
Judgment  affirmed. 
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Jonathan   A.  Sooyillb   et  al.,  Refipondents,  v.  Ho&aob 

Landon,  impleaded,  etcij  Appellant. 

An  appeal  does  not  lie  to  this  court  from  an  order  granting  or  refusing  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  {Traqf  v.  AUmaper^ 
46  N.  Y.,  598,  distinguished.) 

One  who  has  the  possession  of  a  negotiable  promissory  note,  with  all  the 
evidence  of  owhership  by  the  act  and  consent  of  the  owner,  may  deal 
with  the  maker  in  respect  to  it,  and  the  owner  will  be  bound  by  the  acts 
and  agreements  of  the  possessor  and  apparent  owner. 

Possession  by  the  executor  of  the  payee  of  a  note,  payable  to  the  order  of 
the  testator  and  not  indorsed,  is  evidence  of  ownership. 

An  extension  of  the  time  of  payment  by  a  valid  agreement  between  the 
holder  and  maker  of  a  promissory  note,  without  the  consent  of  an 
indorser  who  has  indorsed  the  note  as  the  surety  and  for  the  accommo- 
dation of  the  maker,  will  discharge  the  surety. 

(Argued  December  9, 1872;  decided  December  17, 1872.) 

Appbal  from  order  of  the  Oeneral  Term  of  the  Supreme 
Court  in  the  eighth  judicial  district,  affirming  an  order  deny* 
ing  a  motion  for  a  new  trial  made  on  the  ground  of  newlj 
discovered  evidence;  also  appeal  from  judgment  affirming 
judgment  in  &vor  of  plaintifis  entered  upon  a  verdict. 

The  action  was  brought  upon  a  promissory  note  made  by 
George  Bunco,  payable  to  Samuel  G.  Scoville  or  order.  The 
note  was  indorsed  by  defendants  for  the  accommodation  of 
Bunco  before  delivery  to  the  payee,  and  the  ground  of  defence 
was  that  time  of  payment  had  been  extended  without  the 
consent  of  defendants.  Scoville  died,  and  plaintiflb,  together 
with  Samuel  C.  Scoville,  son  of  the  deceased,  were  his 
executors.  Evidence  was  given,  on  the  part  of  defendants, 
showing  that  at  the  time  the  note  became  due  the  note  was 
in  the  hands  of  the  executor,  Samuel  G.  Scoville,  unindorsed. 
The  latter  made  a  valid  agreement  with  the  maker  to  extend 
the  time  of  payment  for  one  year.  Plaintiffs  claimed  title  to 
the  note  under  an  alleged  contract  with  their  father,  made 
three  days  prior  to  his  death.  The  court  charged  the  jury 
that  if  they  found  that  plaintifiEs  owned  the  note,  there  was 
no  evidence  upon  which  they  were  authorized  to  find  that 
there  was  an  extension  of  the  time  of  payment  of  the  note. 
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Hdd^  that  the  order  was  not  appealable ;  the  court  citing 
LoLvyrence  v.  Ely  (38  N.  T.,  42) ;  Beddl  v.  Ghase  (34  id., 
386) ;  Sdden  v.  D.  and  H.  Canal  Co.  (29  id.,  634),  and  stat- 
ing that  in  Tracy  v.  AUmayer  (46  N.  Y.,  698)  the  doctrine  is 
recognized  that  the  order,  when  motion  is  heard  npon  the 
merits,  is  not  appealable.  But  in  that  case  the  order  was 
reve]*sed  beeanse  the  conrt  below  erred  in  refnsing  to  enter- 
tain jurisdiction  of  the  motion.    Also  hdd^  as  stated  above. 

E.  B.  Vedder  for  the  appellant. 

John  Oaaiaon  for  the  respondents. 

Allen,  J.,  read  opinion  for  dismissal  of  appeal  from  order 
and  for  reversal  of  judgment  and  granting  new  trial. 

All  concur  for  dismissal  of  appeal  from  order,  and  all  concur 
for  reversal,  except  Gbovsb,  J.,  who  dissents  upon  the  ground 
that  it  did  pot  sufficiently  appear  by  the  evidence  that  the 
exiecutor,  by  whom  it  .is  claimed  the  agreement  was  made 
to  extend  time  of  payment,  had  it  in  his  possession  at  the 
time,  or  that  the  maker,  in  making  the  agreement,  relied  upon 
such  possession  or  evidence  of  ownership. 

Appeal  from  order  dismissed,  and  judgment  reversed  and 
new  trial  granted. 


EnwABD  K.  Collins,  Respondent,  v.   Chaslkb  I.  Hall, 

Appellant. 

(Argued  December  9, 1873 ;  decided  December  17, 1872.) 

Appkal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  on  a  verdict. 

Plaintifif,  being  the  owner  of  a  certain  patent  right,  entered 
into  a  contract  with  defendant  by  which  he  authorized  the  latter 
to  make,  use  and  vend  the  patented  article,  to  sell  and  convey 
territory,  and  to  license  others  to  make,  use  and  vend,  and 
generally  to  control  the  patent  as  if  he  were  patentee ;  defend- 
ant agreeing  to  pay  plaintiff  one-half  the  net  profits  as  fast  as 
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received,  upon  demand.  It  was  also  agreed  the  plaintiff 
might,  on  or  before  January  Ist,  1870,  elect  to  take,  in  lieu 
of  the  other  provisions,  $1,600  for  his  whole  interest  in  the 
letters  patent,  which  defendant  agreed  to  pay,  with  interest, 
after  February  1st,  1869,  deducting  all  sums  recdved  by  plain- 
tiff under  the  contract.  The  contract  was  left  in  defend- 
ant's possession.  In  November,  1869,  plaintiff  served  upon 
defendant  a  notice,  electing  to  take  the  $1,500,  which  he 
required  defendant  to  pay  January  1st,  1870,  with  interest 
for  one  year.  Plaintiff  called  upon  defendant  after  the  1st 
of  January,  offered  to  make  out  a  deed  of  the  patent,  and 
expressed  himself  ready  to  fulfill  the  contract,  and  demanded 
the  money.  Defendant  denied  making  the  contract  and 
refused  to  perform.  Plaintiff  brought  action  to  recover  the 
$1,500.  Defendant  alleged  that  the  contract  was  never  exe- 
cuted or  delivered.  Upon  the  trial,  the  notice  served  by 
plaintiff  was  offered  in  evidence.  It  was  objected  to  gene- 
rally. It  appeared  that  plaintiff  took  possession  of  and 
retained  the  letters  patent,  and  papers  referring  thereto.  He 
testified,  and  the  evidence  tended  to  show,  that  he  so  took 
possession  after  defendant  repudiated  the  contract.  Defend- 
ant testified  that  it  was  before.  Defendant's  counsel  requested 
the  court  to  charge  that,  if  plaintiff  took  possession  before 
January  Ist,  1870,  it  was  a  material  circumstance  for  the 
jury  to  consider  on  the  question  of  delivery  of  the  contract. 
This  the  court  refused  to  do,  but  charged  that  plaintiff  waa 
entitled  to  the  papers  until  the  money  was  paid  to  him  and 
deed  executed.  Defendant's  counsel  also  asked  for  a  non- 
suit, upon  the  ground  that  there  was  no  assignment  or  offer 
to  assign  the  letters  patent  to  defendant,  which  was  denied. 
Sddy  that  no  specific  defect  in  notice  having  been  pointed 
out,  defendant  could  not,  upon  appeal,  raise  the  question 
that  it  was  defective  in  that  it  asked  for  interest  firom 
January  1st  instead  of  February  Ist ;  that  it  was  not  material 
upon  the  que^on  of  delivery  of  the  contract  when  plaintiff 
took  possession  of  the  papers;  and  that  the  charge  of  the> 
judge,  that  he  had  a  right  to  retain  them,  was  proper ;  also, 
that,  assuming  that  the  delivery  of  a  deed  for  the  patent 
and  the  payment  of  the  money  were  dependent  covenants, 
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the  plaintiff  having  expressed  a  willingness  to  perform,  and 
defendant  having  repudiated  the  contract  and  refused  to  pay, 
a  formal  tender  of  a  deed  was  nnneceseary. 

Jamee  O.  Coekrcme  for  the  appellant. 

W.  F.  Cogswell  for  the  respondent 

Pbokham,  J.,  reads  opinion  for  affirmance. 
AH  concur,  except  Chuboh,  Oh.  J.,  not  sitting. 
Judgment  affirmed. 


Ohaslbs  Baskeb,  Appellant,  v.  John  J.  Cookb,  et  al., 

Bespotndents. 

W^ere  an  action  is  brought  against  two  or  more  upon  a  joint  contract,  an 
equitable  defence  i)eculiar  to  one  defendant  being  set  up  by  him,  the 
court  may  give  Judgment  for  the  plaintiff  against  the  other  defendants, 
and  for  tlw  one  defendant  against  the  plaintiff. 

Upon  argument  of  demurrer  to  defendants  answer,  the  Special  Term 
ordered  that  defendant  have  judgment  on  the  demurrer,  with  leave  to 
plaintiff  to  amend  his  complaint  or  reply,  on  payment  of  costs.  Upon 
appeal,  the  CtoneralL  Term  affirmed  the  order,  and  directed  that  defend- 
ant have  Judgment  on  the  demurrer,  as  provided  in  the  order  of 
Special  Term.  Upon  this  defendant  entered  what  purported  to  be  a 
judgment,  adjudging  that  the  order  of  Special  Term  be  affirmed,  and 
that  defendant  recover  an  amount  named  as  costs.  Held^  that  this  was 
not  a  final  judgment  in  the  action,  and  was  not  appealable  to  this  court. 

(Argued  December  18, 1872 ;  decided  December  17, 1872.) 

This  was  an  action  against  defendants,  who  were  formerly 
oopartners,  to  recover  $3,300  loaned  to  the  firm.  The 
answer  of  defendant  Oocks  alleged  that  plaintiff  and  another 
ezecniied  to  him  their  joint  and  several  bond,  in  a  penalty  of 
$5,000,  a  copy  of  which  was  annexed  to  answer.  The  bond 
eontained  a  recital  of  the  former  existence  of  the  copartner- 
ship between  defendants,  and  the  dissolution  thereof,  and  that 
certain  of  its  assets  had  been  transferred  to  defendant  Boker 
for  collection  and  sale.  The  condition  of  the  bond  was  that 
Boker  should  pay  to  Cocks  the  amonnt  which  he  should  be 
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entitled  to  receive  from  the  assets,  and,  upon  final  acconntingy 
should  pay  over  such  sums  as  he  (Cocks)  should  be  entitled  to 
receive.  The  answer  then  alleged  an  action  brought  by 
defendant  Cocks  upon  the  bond,  and  a  recovery  thereon  of 
$3,699.80,  besides  interest  and  costs.  That  plaintiff,  when 
sued  upon  the  bond,  owned  the  claim  sought  to  be  recovered 
here,  and  could  have  availed  himself  of  it  by  way  of  set-off,  or  in 
reduction  of  the  amount  to  be  recovered,  and  was  bound  so  to 
use  it,  and,  having  failed,  could  not  recover  against  defendant 
Cocks  in  this  action.  That  defendant  was  ignorant  of  plain- 
tiff's claim  until  the  commencement  of  this  suit,  and  that 
defendant  Boker  was  and  is  insolvent.  Said  defendant  also 
set  up  the  bond  as  a  counter-claim,  claiming  the  difference 
between  the  penalty  and  the  recovery  thereon. 

Plaintiff  demurred  to  the  answer.  On  argument  at  Special 
Term  it  was  ordered  that  said  defendant  have  judgment  on 
the  demurrer,  with  leave  to  plaintiff  to  amend  his  complaint 
or  reply  to  the 'answer,  on  payment  of  costs.  Upon  appeal 
to  the  General  Term,  its  order  was  that  the  order  of  the 
Special  Term  be  affirmed  with  costs,  and  that  defendant  have 
judgment  on  the  demurrer,  as  provided  in  the  order  of  the 
Special  Term,  with  costs.  Upon  this  order,  what  purported 
to  be  a  judgment  was  entered,  ordeiing  and  adjudging  that 
the  order  of  Special  Term  be  affirmed,  and  that  defendant 
Cocks  recover  $132.18  costs,  and  that  he  have  execution  there- 
for. Hdd^  that  the  claim  of  plaintiff  should  have  been  paid 
out  of  the  assets  of  the  firm.  If  it  had  been  so  paid,  or  if  in 
this  action  upon  the  bond  plaintiff  here  had  proved  the 
claim,  the  recovery  of  defendant  Cocks  would  have  been 
reduced  by  one-half  the  claim,  i.  a.,  $1,660.  In  either 
case,  the  claim  would  have  been  satisfied.  That  plain- 
tiff could  have  availed  himself  of  his  claim  in  the  formei 
action,  as  his  debt  was  a  lien  in  equity  upon  the  assets 
in  the  hands  of  Boker ;  that  it  was  his  duty  to  have  so 
done,  and  lis,  by  his  negligence  or  willful  act,  his  claim 
was  kept  out  of  the  adjustment  in  the  suit  upon  the 
bond,  and  as  defendant  Cocks  is  without  remedy,  unless 
entitled  to  it  in   this  action,    he    has  an  equity  entitling 
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him  to  the  interposition  of  the  court  of  equity ;  and  as  the 
Supreme  Court  has  jurisdiction  in  this  action  of  this  equita- 
ble defence,  it  has  the  power  to  give  him  a  several  judgment 
against  the  plamtiff,  and  the  plaintiff  a  several  judgment 
against  defendant  Boker ;  that  the  demurrer  was,  therefore, 
properly  overmled. 

It  was,  however,  held  that  the  paper  purporting  to  be  a 
judgment  of  the  General  Term  was  not  a  final  judgment  in 
the  action,  and  was  not  appealable  to  this  court. 

John  H.  Bergen  for  thp  appellant. 

George  W.  Parsons  for  the  respondent 

FoLGEB,  J.,  reads  opinion  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


John  Gbaham,  Appellant,  v.  Adia  A.  Sbloveb,  Respondent. 

(Argued  December  18, 1872 ;  decided  December  17, 1873.) 

Decided  upon  the  facts  in  the  case. 

Joseph  A.  Shoudy  for  appellant. 

Oolcs  Morris  for  the  respondent. 

Pbokhasc,  J.,  reads  opinion  for  affirmance. 
All  concur. 
Judgment  afl^rmed. 


Andrew  R.  Culveb  et  al.,  Appellants,  v.  The  WEsnaar 
Union  Telegbaph  Company,  Respondent. 

(Axgaed  December  16,  1872 ;  decided  December  24, 1872.) 

Appeal   from  judgment  of   the  General  Term  of   the 
Supreme  Court  in  the  second  judicial  department,  affirming 
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a  judgment  in  &yor  of  plaintiff^  entered  upon  a  verdict 
directed  by  the  court. 

Defendant  executed  to  Oulver,  one  of  the  plaintiffsi  who 
were  custom-house  lookers  and  partners,  a  power  of  attor- 
ney, which,  after  reciting  that  the  United  States  collector 
of  customs,  of  the  port  of  New  York,  charged  and  exacted  a 
duty  in  excess  of  that  allowed  by  law  upon  telegraph  wire 
imported  by  defendant,  appointed  Culver  its  attorney,  and 
authorized  him  to  endeavor  to  recover  by  suit  or  other- 
wise such  excess  of  duties  which  had  been  or  might  hereafter 
be  exacted ;  plaintiffs  to  pay  all  expenses,  and  to  receive  as 
compensation  one-half  the  sums  so  recovered.  Under  this 
power  plainti&  obtained  a  refund  of  duties  upon  two  cargoes 
of  wire,  and  received  the  stipulated  compensation.  Two 
other  cargoes  arrived  subsequently.  The  collector  refused  to 
enter  them,  except  upon  payment  of  the  excessive  duty. 
Defendant  thereupon  directed  the  dismissal  of  plaintifEs  and 
the  employment  of  other  brokers.  It  appeared  that  the  sum 
thus  fixed  by  the  collector  was  not  a  determination  of  what 
should  finally  be  paid ;  that,  after  the  entry  of  goods^  they 
are  to  be  examined  by  appraisers,  whose  duty  it  is  to  deter- 
mine the  quality  and  value  and  rate  of  duty  to  be  charged ; 
that,  after  this  is  done,  the  amount  of  duty  is  computed  by 
the  liquidating  clerk,  and  this  computation  determines  the 
amount  to  be  paid.  This  was  done  in  this  case.  The  amount 
of  duty  so  ascertained  was  as  claimed  by  defendant ;  and  the 
excess  of  duty  charged  was  refunded,  as  in  all  cases  where 
the  amount  received  upon  entry  was  found  to  be  in  excess 
of  what  was  thus  found  to  be  payable.  Plaintiflb  claimed 
that  the  deduction  in  this  case  was  made  for  the  reason  that 
a  letter  from  the  treasury  department,  directing  what  rate 
should  be  charged  upon  that  kind  of  goods,  was  received  by 
the  collector,  the  writing  of  which  was  induced  by  an  appeal 
made  by  plaintiffs'  for  other  parties.  Held^  that  the  duty  could 
not  be  regarded  as  charged  and  exacted  within  the  meaning 
of  the  power  of  attorney  until  the  amount  was  determined 
and  liquidated  in  accordance  with  the  usual  custom ;  that  the 
contract  embraced  only  cases  where  the  duties  had  finally 
been  fixed  and  charged  by  the  custom-house  authorities,  and 
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where  Bomething  was  necessary  to  be  done  after  their  action 
was  completed,  either  by  suit  or  appeal  to  the  treasury 
department  to  obtain  a  refund.  Also,  held  that,  the  power 
of  attorney  was  revocable.  In  case  of  revocation  after  com- 
mencement of  services  to  procure  a  refund,  defendant  would 
be  liable  to  pay  for  services  already  rendered  by  plaintiflfs 
upon  the  basis  of  the  agreement,  i.  e,y  one-half  of  the  amount 
that  could  have  been  obtained,  less  the  real  value  of  the  ser- 
vices thereafter  necessary  to  be  performed  in  obtaining  it. 

Oeorge  W.  Soren  for  the  appellants, 

John  H.  Bergen  for  the  respondent. 

Gbovek,  J.,  reads  opinion  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


Nblson  W.  Footb,  Respondent,  i?.  The  Nbw  York  Okntral 
AND  Hm)60K  RrvEB  Rahboad  Company,  Appellant. 

Mabt  a.  Nobbis,  Respondent,  v.  Same,  Appellant. 

Thomas  Bitlgeb,  Respondent,  v.  Same,  Appellant. 

Daniel  G.  Eastman,  Respondent,  'o.  Sajcb,  Appellant. 

James  Lesteb,  Respondent,  ^?.  Same,  Appellant. 

MuBDT  B.  Smfth,  Respondent,  t;.  Same,  Appellant. 

(Argued  December  17, 1872 ;  decided  December  24, 1872.) 

A.  P.  Lammg  tor  the  appellant. 
George  W.  Cothran  for  the  respondents. 

JtHDOMENT  reduced  to  one  penalty,  and  excess  of  £are  paid 
without  costs  to  either  party.    No  opinion. 

These  cases  presented  the  same  question  as  in  FUJter  v. 
N.  T.  C.  and  H.  R.  R.  R.  Co.  (46  N.  Y.,  644). 
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William  M.  Bacon,  Respondent,  v,  Thb  New  Yobk  Cesttrill 
Aim  Hudson  Rivbb  Railboad  Compant,  Appellai^. 

RoBBBT  S.  KooH,  Respondent,  v.  Samb,  Appellant. 
(Argued  December  16, 1872 ;  decided  December  24, 1872.) 
A.  P.  Zanmg  for  the  appellant. 
George  W.  CotArcm  for  the. respondent. 

JuDGMBNTB  fioui  single  penalty  affirmed  with  costs.    No 
opinion. 


Jesse  M.  Hughes  et  al.,  Respondents,  v.  Henbt  Billing- 

HUEST,  impleaded,  etc.,  Appellant. 

(Argued  December  18, 1872 ;  decided  December  24,  1872.) 

James  O.  Cochrane  for  the  appellant. 

jE  a.  Haymond  for  the  respondents. 

All  concnr  for  affirmance  on  opinion  of  Gardner,  referee. 

Judgment  affirmed. 
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^  William  Wallaoe,  Respondent,  v.  Mabgabet   Fee, 

60         694  A         n     i. 

Cases     ,  AppeUant. 

77  AD  489 


(Argued  December  18, 1872 ;  decided  December  24, 1872.) 

The  parties  were  seized  each  of  a  portion  of  lot  twenty- 
nine  in  the  city  of  Rochester,  deriving  title  from  a  common 
source ;  by  that  the  west  boundary  of  the  lot  was  given  as 
"  the  east  line  of  Clyde  street."  Plaintiff's  deed  (which  was 
the  prior  one)  conveyed  to  him  the  north  half  of  the  lot,  and 
also  the  northerly  half  of  a  dwelling-house  situate  thereon, 
described  as  "fronting  on  Clyde  street,"  with  the  land  on 
which  it  stands,  "  being  about  sixteen  feet  square,  with  the 
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appurtenances,"  etc.  The  south-weat  corner  of  the  north  half 
of  the  house  projected  about  seven  feet  upon  the  south  half 
of  the  lot.  Defendant's  deed  conveyed  to  him  the  south  half 
of  the  lot,  excepting  and  reserving  therefrom  the  land  upon 
which  plaintrflTs  half  of  the  dwelling-house  stands.  At  the 
date  of  the  deeds  the  west  side  of  the  house  was  upon  the 
east  line  of  Clyde  street,  as  opened  and  used.  Subsequently 
the  city  authorities  changed  the  street,  moving  the  east  line 
thereof  to  the  westward  four  feet  ten  inches.  Plaintiff  took 
possession  of  and  inclosed  the  space  thus  left  in  front  of  his 
half  of  the  house.  Defendant  tore  down  the  fence,  claiming 
title  as  far  north  as  the  north  line  of  the  south  half  of  the 
lot    Plaintiff  sued  for  the  trespass. 

Hdd>^  1st.  That  the  original  title,  and  the  right  of  posses- 
sion of  the  parties,  as  derived  therefrom,  extended  no  further 
west  than  the  east  line  of  Clyde  street,  as  it  then  was.  2d.  That 
the  language  of  the  description  in  plaintiff's  deed  carried  his 
right  to  the  center  of  the  street ;  and  when  the  public  aban- 
doned its  easement  plaintiff  became  entitled  to  the  exclusive 
use  of  that  part  of  the  street  abandoned,  adjacent  to  and  in 
front  of  his  half  of  the  house ;  that  in  either  view  defendant 
had  no  right  in  or  title  to  the  loou%  in  quo^  and  was  therefore 
liable.  The  case  of  Oomstock  v.  Johnson  (46  N.  Y.,  615) 
distinguished.  ' 

Ja/niea  C.  Cochrane  for  the  appellant. 

George  F.  Da/nforth  for  the  respondent. 

FoLGEB,  J.,  reads  for  affirmance.    All  concur. 
Andrews  and  Rapallo,  J  J.,  upon  the  ground  that  plaintiff 
was  in  possession  and  defendant  had  shown  no  title. 
Order  affirmed,  and  judgment  absolute  againt  defendant. 


Henbt  Debbe,  Respondent,  ^.  Fbedebigk  Debbe,  Appellant. 

(Argued  December  17, 1873;  decided  December  24,  1873.) 

Tuis  was  a  motion  by  appellant  to  dismiss  appeax  upon 
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affidavit  that  plaintiff  had  released  the  daim  and  ac^ow- 
lodged  aatisfaction  of  judgment  below.  The  motion  was 
resisted  by  plaintiff's  attorney,  who  claimed  a  lien  for  his  costs, 
and  that  the  alleged  settlement  was  fraudulent,  and  made  to 
deprive  him  of  costs.  The  case  presented  no  grounds  for 
appeal,  and  it  appeared  plaintiff  was  in  extreme  poverty  and 
almost  an  imbecile.  The  court  granted  the  m^^tion  upon 
payment  of  costs  to  respondent's  attorney  to  the  time  of 
motion,  and  ten  dollars  costs  of  opposing,  with  proviso  that 
if  the  condition  was  not  complied  with  in  twenty  days  these 
motions  be  denied,  with  ten  dollars  costs ;  the  parties  being 
remitted  to  the  court  below  to.  test  the  validity  of  the  satia- 
faction  piece. 

John  H.  Reynclda  for  motion. 

Mr.  Sdchman  opposed. 

Allen,  J.,  reads  opinion  for  dismissal  on  payment  of  costs, 
and  ten  dollars  costs  of  motion ;  if  not  paid  within  twenty  days, 
then  for  denial  of  motion  with  ten  dollars  costs. 

All  concur. 

Ordered  accordingly. 
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Levantia  S.  Gabpenteb,  Respondent 

Appellant. 


V. 


Zara  H.  Blaks 


In  an  action  against  a  surgeon  for  malpractice,  the  question  as  to  whether 
or  not  he  is  skillftil  in  his  profession  is  one  of  the  material  issues.  If  he 
has  not  competent  skill,  he  is  censurable  for  holding  himself  out  as  pos- 
sessing it,  and  is  strictly  accountable  for  the  consequences  of  his  acts ; 
and  having  adopted  a  process  which  was  not  successfiil,  to  the  exclusion 
of  one  which  might,  and  probably  would  have  ^?oved  so,  he  is 
not  entitled  to  the  benefits  which  would  inure  to  the  skiUful  surgeon 
from  an  error  of  judgment,  or  mistake  in  the  appliances  and  means  at 
command  of  the  expert. 

Accordingly,  hM  (Chubch,  Ch.  J.,  Peckham  and  Gbovbr,  JJ.,  dissent- 
ing), that  a  charge  to  the  jury  that  it  was  immateiial  whether  the 
defendant  was  or  was  not  reputed  to  be,  or  was  or  was  not  a  skillfal 
surgeon,  was  error. 

(Argued  June  14, 1872;  decided  December  24, 1872.) 


CAUSES  NOT  RiEPORTED  IN  FULL.  697 

Appeax  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  department,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  action  was  brought  against  defendant,  as  a  surgeon,  for 
malpractice,  in  treating  a  dislocated  elbow  joint.  Evidence 
was  given  upon  the  part  of  defendant  tending  to  show  he  was 
reputed  to  be  and  was  a  skillful  surgeon. 

The  court  charged  in  substance  that  it  was  entirely  imma- 
terial to  the  inquiry  whether  defendant,  at  the  time  he  under- 
took the  reduction  of  the  dislocation,  was  or  was  not  reputed 
to  be,  or  was  or  was  not  a  skillful  sui^eon.  Hdd^  error 
(Chuboh,  Ch.  J.,  Fboxhak  and  Gaoveb,  JJ.,  dissenting) ; 
various  other  questions  were  discussed  in  the  prevailing 
opinion,  but  were  not  agreed  to  by  a  majority  of  the  court. 

Henry  R-  Seldcn  for  the  appellant. 

8.  D.  Faulkner  for  the  respondent. 

AxLEN,  J.,  reads  opinion  for  reversal  and  new  trial. 

FoLGER,  Rapallo  and  Andbews,  JJ.,  concur  upon  the 
first  ground  discussed. 

PsoKHAH,  J.,  reads  opinion  for  affirmance.  Church,  Ch. 
J.,  and  Geovkr,  J.,  concur. 

Judgment  reversed. 


Aakon  Erickson  et  al.,  Respondents,  v.  Mary  A.  Quinn, 

Appellant. 

(Argued  December  17, 1873;  decided  December  24, 1872.) 

Plaintiffs,  as  judgment  creditors  of  one  O'Malley,  framed 
their  complaint  herein  as  in  a  creditor's  suit,  alleging  a  fraudu- 
lent conveyance  of  certain  lands  by  the  judgment  debtor  to 
defendant,  asking  the  appointment  of  a  receiver  and  a  sale  of 
the  property;  and,  after  a  first  trial  of  the  action  and  pending 
an  appeal,  they  issued  an  execution  upon  their  judgment 
against  O'Malley,  and  advertised  the  property  for  sale.  A 
motion  was  made  to  set  aside  the  execution  upon  some  ground 
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undisclosed,  bnt  not  that  the  two  remedies  were  incompatible. 
It  was  stipulated  that  no  sale  should  be  had  until  after 
decision  of  the  appeal.  The  judgment  was  reversed.  Plain- 
tiffs then  caused  the  property  to  be  sold,  and  became  pur- 
chasers for  the  full  amount  of  their  claim.  The  action  was 
then  treated  as  one  to  remove  obstructions  to  their  judgment. 
Upon  the  second  trial,  the  referee  decided  that  the  convey- 
ance to  defendant  was  fraudulent  and  void  bb  against  plain- 
tiffs, and  that  their  judgment  was  a  lien  upon  the  property. 
This  judgment  was  affirmed  by  the  General  Term  and  by  this 
court  (47  N.  Y.,  410),  and  judgment  perfected  below  upon 
remittitur.  Defendant  thereupon,  and  upon  showing  the 
fact  of  the  sale  above  mentioned  after  commencement  of  the 
action,  and  his  ignorance  thereof,  obtained  an  order  setting 
aside  that  judgment,  and  judgment  of  Supreme  Court,  and 
the  report  of  the  referee,  and  giving  leave  to  defendant  to  file 
a  supplemental  answer,  setting  up  the  facts  claiming  the  sale 
satisfied  the  judgment  upon  which  this  action  was  based. 
This  order  was  reversed  by  the  General  Term.  Hddy  that 
plaintiffs  had  a  legal  as  weU  as  equitable  right  to  the  benefit 
of  their  original  judgment  and  the  finiits  of  that  action,  and 
were  not  bound  to  waive  or  abandon  their  lien  and  substitute 
the  equitable  lien  under  their  lis  pendens  in  this  action  of  a 
later  date ;  and  that,  under  the  facts  disclosed  on  the  motion, 
plaintiffs  were  entitled  to  the  relief  they  obtained ;  that  there 
was  no  fraud  or  legal  irregularity  in  proceeding  with  the 
action,  and,  pending  it,  selling  the  property*  upon  execution. 
Also,  held  as  stated  in  memorandum  next  following. 

James  C.  Cochrcme  for  the  appellants. 

Oeorgo  F.  Danforth  for  the  respondents. 

Allen,  J.,  reads  opinion  for  affirmance  of  order  of  General 
Term. 
All  concur,  except  Church,  Ch.  J.,  not  voting. 
Order  affirmed. 
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Aabon  Ebiokboh  et  al.,  Seepondente,  «.  Mabt  A.  Qxmnr) 

Appellant. 

(Aigued  December  17, 1872;  decided  December  24, 1872.) 

This  was  a  motion  in  the  caae  next  preceding  to  set  aside 
and  yacate  the  judgment  of  this  court  in  the  action  (46  N.  Y., 
410),  upon  the  ground  that,  during  the  pendency  thereof, 
plaintiff  had  sold  the  property  in  controvergy,  and  became 
the  purchaser  at  sheriff's  sale,  bidding  the  full  amount  of 
their  judgment,  and  thus  satisfying  it.  Hdd^  that,  whether 
plaintiff  had  in  fact  obtained  satisfaction  depended  upon  the 
validity  of  the  title  acquired  under  the  sheriff's  deed,  and 
that  judgment  in  this  action  was  necessary  to  establish  that 
title ;  that  by  it  the  obstacle  to  their  recovery  and  the  cloud 
upon  their  title  is  removed ;  that  the  two  proceedings  were 
harmonious,  and  both  necessary  to  give  the  plaintrfib  the  relief 
songht.    Motion  therefore  denied. 

t/1  C  Cochrane  for  the  appellant. 

O.  F.  Danforth  for  the  respondents. 

Allen,  J.,  reads  opinion  for  denial  of  motion. 
All  concur,  except  Ohuboh,  Gh.  J.,  not  voting. 
Motion  denied. 


Daniel  FnzHUGH  et  aL,  Respondents,  v.  William  H.  Saokeit, 

Appellant. 

(Argued  December  20, 1872 ;  decided  December  24, 1872.) 

Defendant  was  the  owner  of  certain  real  estate,  upon 
which  was  a  mortgage  held  by  plaintiffs'  testator.  One  Elisha 
B.  Sackett,  a  brother  of  defendant,  induced  the  mortgagee 
to  receive  certain  drafts,  purporting  to  be  accepted  by  defend- 
ant, and  to  assign  the  mortgage  to  him.  The  acceptance  was 
in  fact  by  another  William  H.  Sackett,  who  was  entirely  irre- 
sponsible.    Elisha  B.  Sackett  was  in  no  manner  bound  to 
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pay  the  mortgage.  The  transaction  was  nnanthorized  bj 
defendant,  who  was  entirely  ignorant  of  it  at  the  time,  but 
who  was  informed  of  it  a  few  months  thereafter.  The  mort- 
gage was  subseqnentlj  satisfied  of  record,  without  any  con- 
sideration being  paid  by  defendant,  who  sold  the  premises  freed 
from  the  incumbrance.  The  action  was  brought  to  recover 
the  amount  of  the  drafts.  The  case  was  before  this  court  in 
1866,  presenting  nearlythe  same  facts.  The  court  then  held 
that,  defendant  having  full  knowlege  of  the  fraud  before  the 
transfer  of  the  premises  by  him,  and  he  thus  having  availed 
himself  of  the  advantages  secured  thereby,  he  ratified  the  acts 
of  his  assumed  agent,  and  was  bound  by  the  i^presentations 
of  the  latter.  Appellant's  counsel  daimed  that  the  doctrine 
thus  laid  down  had  been  overruled  by  Hanry  v.  WUkes  (87 
N.  Y.,  662).  But  held  (Chuboh,  J.,  dissenting),  that  the 
former  decision  should  be  regarded  as  the  law  of  the  case, 
and  will  not  be  disturbed;  that  Henry  v.  Wilkes  differed 
from  this  case  in  this,  that  in  that  case  the  person  who  had, 
without  authority,  assumed  to  act  as  defendant's  agent  in  bor- 
rowing money  to  pay  off  an  incumbrance  was  himself,  as 
between  him  and  defendant,  bound  to  pay  the  incumbrance ; 
that  defendant,  therefore,  did  not  claim  the  benefit  of  the 
contract  of  the  assumed  agent  in  making  the  loan^  but  claimed 
under  the  contract  of  the  agent  with  him. 

George  F.  Da/nforth  for  the  appellant. 

Scott  Lord  for  the  respondents. 

Per  Curiam.     Opinion  for  affirmance 

All  concur,  except  Chuboh,  Oh.  J.,  dissenting. 

Judgment  affirmed. 


William  0.  Rowley,  Appellant,  v.  Lauben  C.  Woodbufp, 

Kespondent. 

(Ajigued  December  19, 1872 ;  decided  December  24, 1873.) 

Appeal  from  judgment  of  the  General  Term  of   the 
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Supreme  Conrt  in  the  fourth  judicial  department,  entered 
upon  an  order  denying  motion  for  a  new  trial.  The  court 
upon  the  trial  nonsuited  the  plaintiff  and  ordered  the  com- 
plaint to  be  dismifised,  and  ordered  exceptions  to  be  heard  at 
first  instance  at  special  Term. 

This  action  was  brought  to  recover  the  last  installment  due 
upon  a  contract  between  one  Farquharson  and  defendant,  and 
assigned  by  the  former  to  plaintiff. 

Farquharson  contracted  to  sell  to  defendant  an  interest  in 
a  patent  right  already  in  use  for  bleaching  paper  and  pulp, 
and  also  an  interest  in  a  patent  right  that  had  been  applied 
for  but  not  obtained  for  preparing  the  material  and  reducing 
it  to  pulp  preparatory  to  bleaching,  for  a  sum  in  gross. 

Farquharson  agreed  to  put  "  the  said  proqess  "  in  operation 
at  once  in  the  mill  of  defendant,  and  did  provide  and  put  in 
successful  and  satisfactory  operation  the  process  for  bleaching. 
Defendant  paid  a  part  of  the  purchase-price  at  the  time  of 
making  the  contract,  and  agreed  to  pay  the  balance  by  install- 
ments ;  one  instaUment  as  soon  as  the  process  should  be  put 
in  successful  operation  and  prove  to  be  all  that  was  claimed  for 
it,  and  the  residue  say  twelve  or  eighteen  months  from  the  mak- 
ing of  the  contract.  All  the  payments  but  the  last  were  made. 
The  patent  for  preparing  and  reducing  the  material  to  pulp 
proved  a  failure.  It  was  a  condition  of  the  payment  of  the  seve- 
ral amounts  that  the  "  said  process  shall  work  successfully  and 
practically,  and  shall  perform  with  the  economy  and  dispatch 
that  is  claimed  for  it."  Hdd^  that  the  condition  referred  solely 
to  the  process  for  bleaching,  and,  as  that  did  work  as  agreed 
by  the  condition,  the  plaintiff  was  entitled  to  recover. 

Oeorge  F.  Damforih  for  the  appellant. 

Cyrvs  E.  Dams  for  the  respondent. 

Allen,  J.,  reads  opinion  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


INDEX. 


ACCEPTANCE. 


See  Contracts,  4 


ACTS  OF  CONGRESa 

See  National  Banes. 
Pabtnbbship,  2. 


ACTION. 
See  SxjHMONa 


ADMISSIONS  AND  DECLARA- 
TIONS. 

See  EffroFPEL,  7. 

Pbincipal  and  Agent,  8. 


ALIMONY. 

1.  Alimony  and  allowance  for  ex- 
penses will  not  be  allowed  in  an 
action  for  divorce  brought  by  one 
claiming  to  be  a  wife,  where  mar- 
riage, in  fact,  is  denied  b^  the  an- 
swer, until  the  actual  existence  of 
the  marital  relation  is  proved  to 
the  satis&ction  of  the  court,  or 
is  admitted.  The  court,  however, 
is  not  limited  to  the  allegations  of 
the  complaint  and  the  denials  of 
the  answer.    If  other  legitimate 

<  proofs  are  submitted  whioi  make 
out,  in  the  judgment  of  the  court, 
a  fair  presumption  of  the  tact  of 
marriage,  it  has  power  to  make  the 
allowances.  (Peckham,  J.,  dissent- 
ing.)   BrwJdey  v.  Brirhkley,     184. 


2.  For  the  purposes  of  temporaiy  ali- 
mony it  is  not  necessaiy  that  the 
fact  of  marriage  be  so  conclusively 
established  as  will  be  required  for 
X>ermanent  alimony  or  other  ulti- 
mate purposes  of  the  action.  If 
the  putative  wife  make  out  a  rea- 
sonably plain  case  of  the  existence 
of  the  marital  relation,  she  should 
be  furnished  with  the  means  of 
temporary  support  and  of  conduct- 
ing the  suit  until  the  truth  or  fal- 
sity of  her  allegations  can  be  ascer- 
tamed  by  the  proo&  formally  taken 
in  the  case.  (Pbokham,  J.,  dis- 
senting.) /dL 

8.  Where,  therefore,  upon  an  appli- 
cation for  temporary  alimony  and 
an  allowance  for  expenses,  the 
&ct8  undisputed  are  such  as  that 
from,  them  a  presumption  arises 
that  the  parties  were  married,  so 
that  the  affirmative  rests  upon  de- 
fendant to  rei>el  that  presumption, 
the  coqrt  has  Jurisdiction  and 
power  to  grant  the  application, 
although  marriage,  in  fact,  is 
denied,  and  the  opposing  papers 
show  &cts  irreconcilable  with  the 
existence  thereof,  or  of  matrimo- 
nial cohabitation.  (Pbckhaic,  J., 
dissenting.)  Id, 

4  A  denial  in  the  answer  of  the  alle- 
gation of  the  complaint  that  the 
plaintiff  was,  at  the  time  of  exhibit- 
mg  her  complaint,  an  actual  resi- 
dent of  this  State,  does  not  take 
from  the  court  the  power  to  make 
such  allowances,  nor  does  an  alle- 
gation of  the  answer  that,  before 
the  bringing  of  the  action,  plain- 
tiff had  brought  another  action  for 
the  same  cause  against  defendant 
in  a  court  of  another  State.  These 
are  issues  in  the  cause,  and  the 
fact  of  marriage  being  established 
the  court  has  power  to  take  from 
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the  means  of  the  defendant  to 
enable  plaintiff  to  establish  her 
allegations.  Id, 


AMENDMENT. 


See  Btatutbs,  7. 


ANSWER. 


See  Pleadikg,  8. 

First  NaMonol  Bank  v.  LeUind 
(Mem.).  673. 


APPARENT  OWNER 

1.  One  'Who  has  the  possession  of  a 
negotiable  promissory  note,  with 
all  the  evidence  of  ownership  by 
the  act  and  consent  of  the  owner, 
may  deal  with  the  maker  in  respect 
to  it,  and  the  owner  will  be  bound 
by  the  acts  and  agreements  of  the 
possessor'  and  apparent  owner. 
ScomUe  v.  Landon  (Mem.).        686 

2.  Possession  by  the  executor  of  the 
payee  of  a  note,  payable  to  the 
order  of  the  testator  and  not  in- 
doi»ed»  is  evidence  of  ownership. 

M, 

See  BnxB,  Nom,  Ohbokb,  2, 8. 

TsiMCIBAJtAXD  AflKHT,  4,  6. 


APPEAL^ 

1.  An  order  of  General  Term  revers- 
ing an  order  of  Special  Term 
sustaining  a  demnzTer,  is  not  ap- 
pealable to  tbis  oourt  Oait  v. 
StmearL  17 

B.  The  provisiGM  of  the  Code  regu- 
lating the  formal  proceedings  in 
an  action  do  not,  ^mply  because 
they  are  statutory  regulations,  ne- 
cessarily become  of  the  substance 
of  the  remedy  or  substantial  in 
their  character.  (Per  Allen,  J. ; 
CJhurch,  Ch.  J.,  Pbckham,  J^ 
concurring.)  MeChun  v.  Nl  r.  U. 
R  B,  Oo.  176 


3.  An  order  denying  motion  to  set 
aside  a  summons  and  complaint 
upon  the  ground  that  tlie  notice 
inserted  in  the  summdns  is  not 
under  the  right  subdivision  of  sec- 
tion 129  ot  the  Code,  where  the 
complaint  was  served  with  the 
summons,  does  not  affect  a  sub- 
stantial right,  and  is  mot  appealable 
to  this  court  (Grovbb  and  Fol- 
OBB,JJ.,  dissenting.)  Id, 

4.  Upon  appeal  from  an  order  which 
may  have  been  matter  of  discretion 
the  appellant  must  show  that  it 
was  made  upon  a  ground  that 
did  not  authonze  the  court  to  exer- 
cise any  discretion ;  otherwise  the 
appeal  will  be  dismissed.  Cuth- 
man  v.  Brundreti.  296 


5.  The  time  to  impeal  in  cases  com- 
ing under  the  fourth  subdivision  of 
section  11  of  the  Code  is  not  lim- 
ited.   (Pbckham,  J.)  IeL 

6.  In  an  action  upon  a  promissory 
note,  tried  by  the  courtj  where 
the  defence  is  one  not  available  as 
against  a  bona  fide  holder,  in  which 
position  plaintiff  cliums  to  stand, 
after  the  receipt  of  all  the  evidence 
as  to  the  bona  fides  of  the  transfer 
to  plaintiff,  and  an  announcement 
upon  the  part  of  the  defendant  that 
he  has  no  more  to  offer  upon  that 
subject,  if  in  the  opinion  of  the 
court  the  testimony  established  the 
fact  that  plaintiff  is  a  bona  fide 
holder,  it  is  not  bound  to  receive 
the  evidence  offered  to  sustain  the 
defisnce,  and  the  decision  caimot 
be  reviewed  by  this  court,  id- 
thou^h  enough  was  shown  to  have 
reqiured  the  submission  of  the 
question  thus  determined  to  a  lury, 
had  the  case  been  tried  by  a  jury. 
Brooktnan  v.  MSbank,  878 

7.  Althoufih  a  case  contains  no  flnd- 
in^s  of  fact  or  exceptions,  if  the 
judgment  below  is  materially  mo- 
dified by  the  General  Term  the 
party  hijurionsly  aflSscted  by  tEe 
modification  has  the  right,  upon 
appeal  to  this  court,  to  a  review  of 
the  question  ae  to  the  correctness 
of  the  modiflcatiorL  Mart  v.  Wan- 
die,  881 
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8.  Where  a  general  objection  to  proof 
offered  is  sustained,  error  will  not 
lie  if  any  true  ground  of  objection 
exists.  But  if  the  proof  is  objec- 
tionable simply  upon  a  zround 
which  might  be  obviated,  if  speci- 
fied, and  such  objection  is  not 
made,  but  is  purposely  suppressed, 
while  others  not  tenable  are  stated, 
the  former  will  be  deemed  to  have 
been  waived  and  cannot  be  urged 
to  sustain  the  ruling  upon  appeal. 
HffigJU  V.  TJis  People.  893 

9.  Where  a  judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  by  the  General  Term  and 
new  trial  ordered  upon  questions 
of  fact,  the  General  Term  is  not 
required  to  specify,  in  its  order, 
the  particular  errors  of  flcict  to 
authorize  a  review  in  this  court ; 
it  is  sufficient  if  the  order  states 
generally  that  the  reversal  was 
based  wholly,  or  in  part,  upon 
errors  of  fact    Bubbell  v.  Meigs. 

480 

10.  An  appeal  from  an  order  does 
not  authorize  the  review  and  re- 
versal of  any  other  order,  however 
closely  the  two  may  be  united.  In 
re  Gom.  of  C&rUral  i^k.  493 

11.  The  provision  of  the  act  regulat- 
ing the  opening  and  laying  out  of 
streets,  eta,  in  the  city  of  New 
York,  which  declares  that  the 
reports  of  commissioners  of  esti- 
mate and  assessment,  appointed 
under  it,  when  confirmed,  shall  be 
"final  and  conclusive"  (§178, 
chap.  86,  Laws  of  1818 ;  2  K.  S., 
408),  was  not  repealed  or  affected 
by  the  general  provisions  of  the 
Code  prescribing  the  jurisdiction 
of  this  court  (Code,  §  11),  and  an 
order  confirming  the  report  of 
commissioners  oi  estin^ate  and  as- 
sessment appointed  in  proceedings 
by  the  commissioners  of  the  Cen- 
tral Park  under  the  act  for  the  lay- 
ing out  and  improvement  of  certam 
portions  of  the  city  of  New  York 
(chap.  697,  Laws  of  1867),  which 
proceedings  were  governed  by  the 
act  of  1818,  is  not  appealable  to 
this  court.  Id. 

12.  The  right  to  a  preliminary  in- 
junction or  to  an  mjunction  pen- 
dente lUeieslR  in  all  cases  in  the 
discretion  of  the  court  of  original 

SiCKELS — Vol.  V.         89 


jurisdiction.  An  order,  therefore, 
dissolving  such  an  injunction  does 
not  afiect  a  substantial  right,  and 
is  not  reviewable  in  this  court. 
The  People  v.  Schoonmdker.       499 

13.  It  does  not  follow  from  an  allega- 
tion or  averment  of  a  litigant  of  tlie 
unconstitutionality  of  a  particular 
law  which  enters  into  or  even 
which  may  be  the  foundation  of  a 
litigation,  Uiat  every  order  made 
in  the  progress  of  uie  action  in- 
volves the  constitutionality  of  such 
law  within  the  meaning  of  subdi- 
vision 4  of  section  11  of  the  Code, 
as  enacted  in  1865.  Id. 

14.  It  seems  that  to  bring  a  case 
within  that  provision,  the  court  in 
making  the  order  complained  of 
must  have  passed  directly  upon 
the  constitutional  question,  and 
the  intent  of  the  legislature  was  to 
restrict  such  appeals  to  cases  in 
which  a  law  of  the  State  is  declared 
unconstitutional  and  a  party  thus 
deprived  of  some  right  given  by 
the  statute.  Id. 

15.  An  order  denying  a  motion  for  a 
reargument,  which  motion  is  based 
upon  the  ground  that  a  justice  who 
heard  and  decided  the  case  below 
sat  as  a  member  of  the  court  upon 
the  hearing  of  appeal  firom  the 
judgment,  is  appealable  to  this 
court.    Gfraham  v.  Linden.       547 

16.  Where  the  record  shows  that 
other  justices  heard  and  decided 
the  case  at  General  Term,  this  is 
not  contradicted  by  proof  that  the 
justice  before  whom  the  case  was 
tried,  as  presiding  justice  of  the 
General  Term,  called  the  case 
when  reached  upon  the  calendar,^ 
and  made  some  inquiries  of  coun-' 
sel  as  to  the  papers.  Id, 

17.  A  defendant  has  not  an  absolute 
legal  right  to  have  the  facts  upon 
which  plaintiffs'  claim  for  equita- 
ble relief  depends,  tried  by  a  jury. 
The  mode  of  trial,  in  such  cases, 
is  a  matter  of  discretion  with  the 
court,  and  its  decision,  in  respect 
thereto,  is  not  reviewable  in  this 
court.     Colman  v.  Dixon.         572 

18.  A  defendant  has  no  absolute 
right  to  a  preliminary  order  set- 
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tling  issues  in  an  action  for  eqnita- 
ble  relief  to  be  tried  by  a  jury.  A 
refiffial  to  grant  such  an  order  does 
not  necessarily  deprive  the  defend- 
ant of  his  ri^ht  to  such  trial.  If 
he  has  that  ri^ht  and  the  cause  is 
brought  to  trial  before  the  court 
without  a  jury  the  defendant  may 
then  object,  and  it  will  be  the  duty 
of  the  court  to  order  the  cause 
to  be  tried  by  a  iury.  If  the  court 
refuse  so  to  do,  acfendant's  remedy 
is  by  appeal  from  judgment.     Id, 

19.  An  appeal  to  this  court  from  an 
interlocutory  order  is  premature 
and  improper.  Id. 

20.  On  appeal  from  a  judgment  dis- 
missing complaint  m  an  equity 
action,  with  costs,  the  General 
Term  modified  the  judgment  by 
granting  a  portion  of  the  relief 
prayed  for,  and  affirmed  it  as 
thus  modified.  Held^  that  the 
General  Term,  in  making  their 
decision,  necessarily  held  that  the 
Special  Term  should  not  have  dis- 
missed t^e  complaint,  but  should 
have  granted  that  portion  of  the 
relief   sought    embraced   in    the 

~  modification,  and  that  the  form  of 
the  judgment  was  technically  er- 
roneous; but  that  the  error  was 
one  of  form  merely,  except  as  the 
question  of  costs  was  concerned ; 
and  as  costs  were  in  the  discretion 
of  the  court  below,  this  court 
would  not  disturb  the  judgment 
upon  that  ground.  Brooks  v.  Cur- 
iu,  689 

21.  The  rulings  of  this  court,  that 
error  of  law  cannot  be  allied 
upon  appeal  from  an  order  and 
decision  of  an  inferior  court  grant- 
ing or  rcAising  new  trial,  where 
the  trial  was  by  jury,  and  the 
facts  88  well  as  Uie  law  were  before 
the  court,  having  been  made  suffi- 
ciently public  to  render  them 
obligatory  upon  the  public  and 
the  profession,  if  appeals  from 
orders  ^nting  new  trials  are  per- 
sisted m,  instead  of  dlsmi^als 
thereof,  judgments  absolute  will 
be  rendered  against  the  appellants, 
in  pursuance  of  their  stipulations 
upon  appeal.  (Allen,  J. ;  Peck- 
ham  and  Rappallo,  JJ.,  concur- 
ring.) AmcidY. Bobertion  (Mem). 

683 


22.  An  appeal  does  not  lie  to  this 
court  from  an  order  granting  or 
reftising  a  new  trial  on  the  ^und 
of  newly  discovered  evidence. 
SooMe  V.  London  (Mem.).        686 

28.  Upon  ai^ument  of  demurrer  to 
defendant^  answer  the  Special 
Term  ordered  that  defendant  have 
judgment  on  the  demurrer,  with 
leave  to  plaintiff  to  amend  his 
complamt  or  reply,  on  payment 
of  costs.  Upon  appeal,  the  Gene- 
ral Term  affirmed  the  order,  and 
directed  that  defendant  have  judg- 
ment on  the  demurrer,  as  provided 
in  the  order  of  8i>eciiQ  Term. 
Upon  this  defendant  entered  what 
purported  to  be  a  judgment,  ad- 
judging that  the  order  of  Special 
Term  be  affirmed,  and  that  defend- 
ant recover  an  amount  named  as 
costs.  Held,  that  this  was  not  a 
final  judgment  in  the  action,  and 
was  not  appealable  to  this  court. 
Barker  v.  Cocks  (Mem.).  689 

8ee  CoBTB,  8. 

General  Term,  2. 
Campbell  v.  Page  (Mem.),  658. 
Farmer^  National  Bank  v.  L^ 

land  (MemJ,  678. 
ajLearif  v.  Walter  (Mem.),  688. 


APPOINTMENTS. 


8fe     JUOTICBS     OF     THE 
CotJRT,   1. 


ARBITRATION. 

1.  Where  no  charge  of  corruption  or 
bad  faith  hi  the  arbitrators  is  made 
mere  errors  of  judgment  are  no 
grounds  for  setting  aside  an  award, 
and  neither  party  will  be  allowed 
to  prove  for  that  purpose  that  the 
arbitrators  decided  wrong  as  to 
the  law  or  the  tacts.  Berkin$  ▼. 
ones.  228 

2.  An  award  that  is  sufficiently  cer- 
tain to  be  obligatory  as  a  contract 
is  valid.  Id. 

8.  The  rule  that  an  agreement  to 
arbitrate  is  not  sufficient  to  oust  a 
court  of  law  or  equity  of  jurisdic- 
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tion,  is  a  departoie  from  the  gene- 
ral principle  that  effect  should  be 
S'yen  to  contracts  when  lawful  in 
lemselves  according  to  their  terms 
and  the  intent  of  the  parties,  and 
it  will  not  be  extended  or  applied 
to  new  cases  not  coming  within 
the  letter  and  spirit  of  the  decisions 
already  made.  2>.  db  K  G.  (Jo.  v. 
Fa.  Coal  Co.  250 


4.  Where  by  the  same  agreement 
which  creates  a  liability,  and  gives 
a  right,  it  is  made  a  condition  pre- 
cedent to  a  right  of  action  thereon, 
either  in  express  terms  or  by  neces- 
sary implication,  that  certun  facts 
shall  be  determined  or  amounts 
and  values  ascertained  by  arbitra- 
tors in  case  the  parties  cannot  agree 
thereon ;  in  case  of  such  dissfree- 
ment,  and  in  the  absence  of  miud 
there  is  no  cause  of  action,  under 
the  agreement,  either  at  law  or  in 
equity,  until  the  award  is  made  as 
provided.  Id. 


5.  By  an  agreement  between  the  par- 
ties, upon  the  completion  of  a  con- 
templated enlai^ment  of  plain- 
tifif's  canal,  defendant  covenanted 
to  pay  additional  toll,  the  amount 
of  which  was  to  be  arrived  at  by 
ascertaining  or  estimating  the  cost 
of  transportation  before  the  en- 
largement, and  also  such  cost  after 
the  enlargement,  and  one-half  of 
such  portion  of  the  reduction  as 
shoula  be  estimated  to  have  been 
produced  solely  bv  the  enlargement 
should  be  the  addilional  toll  there- 
after to  be  charged  ;  and  in  cases 
of  disagreement  between  the  par- 
ties as  to  the  amount  of  reduction, 
and  the  portion  thereof  produced 
by  the  enlargement,  the  same 
should  be  determined  by  arbitra- 
tors. In  an  action  to  recover 
additional  toll,  and  to  fix  the 
amount  thereafter  to  be  chained, 
—Heldy  That  the  right  of  plaintiff 
to  demand  and  the  obligation  of 
defendant  to  pay  additional  toll 
was  restricted  to  the  rate  to  be 
established  pursuant  to  the  a^ee- 
ment,  and,  until  thus  ascertained 
and  established,  defendant  could 
not  be  put  in  default  and  plain- 
tiir  had  no  cause  of  action.       Id. 


ASSESSMENT  AKD  TAXATION. 

1.  The  provisions  of  the  acts  known 
as  the  tax  levies  for  the  city  of 
New  York  for  the  years  1868 
(chapter  227,  Laws  of  1868),  1867 
(chapter  686,  Laws  of  1867)  and 
1868  (chapter  858,  Laws  of  1868), 
limiting  the  number  of  official  pa- 
pers to  De  employed,  and  selecting 
the  officers  of  the  corporation  to 
designate  them,  fall  within  the 
^neral  subject  indicated  by  the 
titles  to  those  acts,  that  is,' the  rais- 
ing of  money  for  the  support  and 
government  of  that  city  and  regu- 
lating the  expenditure  thereof,  as 
their  effect  is  to  limit  the  expen- 
diture; they  are,  therefore,  not 
repugnant  to  the  sixteenth  section 
of  article  8  of  the  Constitution, 
providing  that  no  local  or  private 
bill  shall  embrace  more  than  one 
subject,  and  that  shall  be  ex- 
pressed in  the  title.    In  re  Attor. 

863 

2.  These  provisions  being  general  in 
their  nature,  and  not  being  re- 
stricted in  their  operations  by  the 
terms  of  the  acts,  remained  in 
force  until  changed  by  the  l^sla- 
ture.  Id. 

8.  Under  the  act  of  1868  the  New 
York  Leader  was  selected  as  an 
official  newspaper.  There  was  no 
change  made  in  1869  either  in  the 
power  to  appoint  or  the  appoint- 
ment. A  resolution  ana  ordi- 
nance was  adopted  bv  the  com- 
mon council  in  1869  for  the  pav- 
ing of  a  portion  of  Fourteenth 
street  with  Nicoison  pavement. 
This  was  not  published  in  the 
Leader.  Ifirfd,  that  the  appoint- 
ment of  that  paper,  as  an  official 
newspaper,  continued;   and   the 

{)roceeaings  not  having  been  pub- 
ished  as  required  by  section  7  of 
the  amended  charter  of  1857 
(chapter  446,  Laws  of  1857),  the 
assessment  for  the  purposes  of  the 
work  was  void.  Id. 

4.  An  assessment  for  local  improve- 
ments under  the  act  of  1871, 
amending  the  act  reor^nizing  the 
local  government  of  New  York 
(chap.  574,  Laws  of  1871),  is  in- 
valid unless  the  commissioner  of 
public  works  has  certified  to  the 
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board  of  aasessoTs  the  amount  of 
expenses  paid  or  actually  incurred 
by  the  city,  as  required  by  section 
5  of  said  act  No  other  evidence 
can  be  substituted.  In  re  Cameron. 

502 

5.  An  assessment  was  made  for  pav- 
ing a  portio9  of  Madison  avenue. 
The  certificate  of  the  commis- 
sioner only  stated  the  prices  fixed 
by  the  contract  for  the  work.  It 
was  accompanied  by  an  affidavit 
of  the  surveyor  stating  the  amount 
of  work  done,  but  the  affidavit 
was  not  referred  to  in  the  certifi- 
cate or  made  part  thereof.  HM^ 
that  the  provision  of  the  act  was 
not  complied  with,  and  the  assess- 
ment was  void.  IcU 

6.  In  an  application  to  vacate  an 
assessment  under  the  act  in  rela- 
tion to  frauds  in  assessments  for 
local  improvements  in  the  city  of 
New  York  (chap.  838,  Laws  of 
1858),  the  onu9  of  establishing  the 
alleged  fraud  or  irregularity  is 
upon  the  applicant,  ana  he  must 
make  it  appear  that  such  fraud  or 
irregularity  exists  before  he  is 
entitled  to  the  relief  sought  In 
re  Bastfard,  509 

7.  A  single  publication  of  a  resolu- 
tion authorizing  a  specific  im- 
provement in  uie  city  of  New 
York  two  days  before  its  adoption 
is  a  sufficient  compliance  with  the 
provision  of  the  city  charter  of 
1857  (§  7,  chap.  446,  Laws  of  1857), 
which  prohibits  the  passage  or 
adoption  of  such  resolution  until 
it  has  been  published  in  all  the 
newspapers  employed  by  the  cor- 
poration at  least  two  days.  (Opin- 
ion of  Ingrahax,  J.,  note.)       Id. 

See  CtoNsnTunoNAL  La.w,  9. 
Nbw  York  Crrv,  6. 
N,  E,  Co.  V.  MeNama/ra  (Mem.), 

058. 
BaUey  v.  BuOl  (Mem.),6((2. 
Budd  V.  Sindair  (Memu),  668. 


ASSESSOR 

See  N.  B.  Co.  v.  McNamara  (Mem.), 
658. 
BoOey  v.  BuM  (Mem.),  662. 


ASSIGNMENT. 

See  JuBovENT,  1,  2. 
Mortgage,  1, 2, 3. 
PeopU  ex  rel.   WUb  v.  DafUnk 
(Mem.),  681. 


ATTACHMENTS. 

1.  It  is  not  competent  for  a  creditor 
to  institute  an  action  in  order  to 
make  a  proper  case  for  issuing  an 
attachment,  or  to  place  property 
in  a  situation  to  be  subject  to  that 

grocess.  The  provisions  -of  the 
lode,  in  reference  to  attachments 
(title  7,  chap.  4,  §§  227  to  245). 
constitute  a  complete  system  for 
collectmg  debts  in  the  cases  and 
manner  therein  specified.  The 
mode  therein  provided  must  be 
pursued;  and  unless  property  is 
so  situated  as  to  be  attachable  and 
convertible,  according  to  these 
provisions,  it  cannot  be  attached. 
Thurber  v.  Manek,  80 

2.  Debts  and  choses  in  action  are  to 
be  regarded,  under  the  attachment 
laws,  as  legal  assets,  whenever  the 
attachment  acts  directlv  upon  a 
legal  title ;  but  when  they  are  so 
situated  as  to  require  the  exercise 
of  the  equitable  powers  of  the 
court  to  place  them  in  that  situa- 
tion, they  are  to  be  treated  as 
equitable  assets  only.  (Grovbs, 
Peckham  and  Folger,  JJ.,  dis- 
senting.) Id, 

3.  No  authority  is  conferred  to  insti- 
tute actions  to  reach  mere  equita- 
ble assets,  or  to  bring  in  other 
parties  for  the  purpose  of  attack- 
mg  transfers  of  such  property  as 
fraudulent ;  that  is  the  office  of  a 
creditor's  bill,  founded  upon  a 
judgment  and  execution.  Id, 

4.  Accordingly  Mtf,  that  an  attach- 
ing creditor  could  not  maintain  an 
independent  action,  in  the  nature 
of  a  creditor's  bill,  to  set  aside  an 
alleged  fraudulent  assignment  by 
the  debtor  of  a  bond  and  mort- 
gage which  the  sheriff  had  at- 
tempted to  attach  by  leaving  with 
the  obligor  a  certified  copy  of  the 
attachment,  with  notice.  Id, 
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6,  Also  A«2(l(GBoyEB,PECKHA]c  and 
FoiiGBR,  iJ.j  dissentiDg),  that  the 
sheriff  had  no  avthority  to  bring 
an  action  against  the  assignee  for 
that  purpose,  and  to  subject  the 
bond  and  mortgage  to  the  opera- 
tion of  the  attachment  Id. 

6.  Where  actions  have  been  com- 
menced in  this  State  by  a  foreign 
corporation  upon  subscriptions  to 
its  capital  stocjc,  and  where  a 
warrant  of  attachment  has  been 
issued  against  such  corporation,  by 
virtue  of  which  the  sheriff  has 
attached  the  debts  sought  to  be 
recovered  in  such  actions,  the 
sheriff  has  the  right,  under  section 
287  of  the  Code,  to  assume  the 
prosecution  thereof,  either  in  his 
own  name  or  in  that  of.  the  oriffi- 
nal  plaintiff.  They  can  also  be 
prosecuted  by  the  plaintiff  in  the 
attachment  proceedings,  upon  giv- 
ing  the   bond  reqiured   bv  sec* 

"^.  Co. 


tion  288.  O'Brien  v.  G.  W, 


128 


7.  Where  several  attachments  have 
been  issued  and  one  of  the  attach- 
ing creditors  assumes  the  prosecu- 
tion of  such  ^tions,  this  does  not 
conclude  the  others  or  operate  as 
a  bar  to  their  claims.  Until  the 
debts  are  collected  and  appro- 
priated to  the  ■  payment  of  the 
attaching  creditors  m  the  order  of 
their  priority,  they  are  in  the  cus- 
tody of  the  law,  and  the  sheriff  is 
responsible  to  the  party  legally 
entitled  thereto  for  whatever  shall 
be  collected  in  the  pending  actions. 
He  is  a  proper  party*  therefore,  to 

^  bring  an  action  against  the  ad- 
verse claimants  of  the  fund  to  settle 
and  establish  their  respective 
rights,  or  an  action  can  be  brought 
for  that  purpose  by  another  of  the 
attaching  creditors.  Id. 

8.  In  case,  however,  it  is  deter- 
mined that  the  attaching  creditor 
who  prosecuted  the  actions  is  not 
entitled  to  the  avails  of  the  collec- 
tions, he  or  his  attorney  is  entitled 
to  the  costs  recovered  therein.  Id. 

^.  Whether  upon  the  decease  of  the 
sheriff,  in  whose  name  an  action 
has  been  instituted,  to  determine 
the  rights  of  attaching  creditors, 
his  successor  can  be  substituted 
as  plaintiff,  gttere.    The  latter,  as 


official  successor  and  as  trustee 
for  all  concerned,  is  a  proper 
party.  Id. 


ATTORNEY'S  LIEN. 
See  Detbe  v.  Debbe  (Mem.),  695. 


AWARD. 

1.  Where  no  charge  of  corruption  or 
bad  faith  in  the  arbitrators  is  made, 
mere  errors  of  Judgement  are  no 
grotmds  for  setting  aside  an  award, 
and  neither  party  will  be  allowed 
to  prove  for  that  purpose  that  the 
arbitrators  decided  wrong  as  to  the 
law  or  the  facts.    FerHne^.  GUee. 

228 

2.  An  award  that  is  sufficiently  cer- 
tain to  be  obligatory  as  a  contract 
is  valid.  Id. 

See  People  ex  reH.  v.  MUU  (Aiem.),  681. 


BAILMENT. 

1.  Although  in  an  action  against  a 
bailee  for  loss  of  or  damage  to 
goods  by  accident  the  burden  of 
proof  of  negligence  rests  upon  the 

Slalntiff,  yet  the  nature  of  the  acci- 
ent  itself  may  afford  prima  fade 
proof  of  neghgence.  If  it  is  one 
which  in  the  ordinary  course  of 
events  would  not  have  happened 
but  for  the  wanl  of  proper  care  on 
the  part  of  the  bailee,  it  is  incum- 
bent upon  him  to  show  that  he 
took  proper  precautions ;  and  his 
failure  to  furnish  this  proof,  which, 
if  it  existed,  would  haye  been  in 
his  power,  may  subject  him  to  the 
inference  that  such  precautions 
were  omitted.  J.  B.  M.  Co.  v.  N. 
H.  8.  Co.  121 

2.  Plaintiff's  goods,  while  upon  de- 
fendant's wharf,  were  destroyed 
by  fire  occurring  in  the  night-time, 
originating  upon  the  wharf.  A 
large  quantity  of  other  freight  was 
upon  the  wharf  and  was  also  de- 
stroyed. Evidence  was  given  tend- 
ing to  show  that  no  apparatus  or 
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means  for  extinguishing  fires  were 
kept  .there.  A  private  watchman 
was  left  in  charge,  with  some  col- 
ored men,  but  neither  he  nor  any 
of  them  were  produced  as  wit- 
nesses, nor  did  it  appear  that  he 
was  at  his  post,  or  that  any  person 
was  upon  the  wharf  when  the  fire 
broke  out  ffeld^  that  the  evidence 
was  such  as  to  require  the  submis- 
sion of  the  question  of  neglij^ence 
to  the  jury,  and  that  a  direction  of 
a  verdict  for  defendant  was  error. 

Id. 


BANKRUPTCY. 

Plaintiff  brought  suit  to  recover  dam- 
ages for  the  breach  of  a  contract 
between  the  parties  for  the  sale 
and  delivery  of  a  quantity  of 
whisky.  After  trial  was  had,  deci- 
sion rendered  against  defendants, 
and  costs  adjusted,  defendant  U. 
filed  his  petition  in  bankruptcy. 
After  this,  and  on  the  26th  January, 
1868,  plaintiff  perfected  and  dock- 
eted his  judgment  On  the  10th 
July,  1868,  U.  obtained  his  dis- 
charge as  a  bankrupt  On  the  1st 
July,  1871,  plaintiff  issued  execu- 
tion, and  U.  moved  for  a  perpetual 
stay  as  to  him,  which  was  ^nted. 
Heldy  lst>.  That  the  motion  and 
order  were  in  accordance  with  the 
practice,  and  defendant  had  lost 
no  opportunity  of  pleading  his  dis- 

'  charge  so  as  to  forfeit  the  favor  of 
the  court;  that  a  stay  of  proceed- 
ings under  the  twenty-first  section 
of  the  bankrupt  act  would  not 
have  availed  him  in  setting  up  his 
discharge,  as  it  could  only  have 
intervened  after  trial,  and  he  still 
would  have  been  helpless  without 
an  order  of  the  Supreme  Court  to 
open  the  case  or  let  him  in  to  plead 
pui9  darrein^  and  that  the  motion 
after  the  discharge  was  obtained 
was  just  as  proper.  2d.  That  de- 
fendant had  not  been  guilty  of  such 
"  gross  laches  '^  in  making  the  mo- 
tion as  to  deprive  him  of  the  right 
to  the  relief  sought.  3d.  That 
plaintiff's  claim  was  not  merged 
in  the  judgment  so  completely  as  to 
extinguish  it  and  prevent  the  ope- 
ration of  the  discharge.  4th.  That 
as  at  the  time  defendant  filed  his 
petition  the  whole  amount  of  plain- 
tiff's claim  was  ascertained,  it  was 


a  debt  provable  under  the  bank- 
rupt act  against  the  bankrupt's 
estate;  and  thAt,  ther^ore,  the  stay 
was  properly  granted.  M<mroe  v. 
Upt^.  598 


BANKS  AND  BANKING. 

When  a  forged  certification  of  a 
check  is  presented,  at  the  bank 
upon  which  the  check  is  drawn,  to 
the  teller  whose  certificate  it  pur- 
ports to  be,  and  he  pronounces  it 
genuine,  he  adopts  the  certifica- 
tion, and  the  bank  is  bound  by  it 
the  same  as  if  it  was  genuine.  G, 
ma.  Bk.  V.  mit,  BU.  of  C.         675 

See  National  Banks. 


BILLS,  NOTES,  CHECKS. 

1.  Where  one  indorses  a  promissory 
note  payable  to  another  or  order, 
prior  to  its  delivery  to  the  payee» 
in  the  absence  of  proof  that  he 
indorsed  with  intent  to  become 
surety  for  the  maker  to  the  payee» 
the  le^al  presumption  is  that  he 
stands  m  the  position  of  subsequent 
indorser ;  and  the  payee  can  neither 
maintain  an  action  upon  the  in- 
dorsement, nor  can  he  transfer  a 
right  of  action  thereon  to  a  pur- 
chaser with  notice,  except  upon 
assuming  the  responsibility  of  nret 
indorser.    Phelps  v.  Viseher, 


2.  An  individual  negotiating  for  the 
purchase  of  a  bill  of  exchiange  or 
promissory  note  from  one  having 
ft  in  possession,  and  whose  name 
appears  upon  it,  must  assume  that 
the  title  of  the  holder  as  well  as 
the  liability  of  all  the  parties  is 
precisely  that  indicated  by  the  in- 
strument Central  Bank  v.  Edm- 
meU.  158 

3.  The  presumption  arising  from  the 
fact  of  possession  of  a  bill  of  ex- 
change by  the  drawee  and  acceptor, 
is  that  it  is  in  his  possession  for 
acceptance  or  after  payment ;  such 
possession  gives  no  apparent  own- 
ership or  presumptive  right  to 
transfer  the  same.  (Peokham,  J. 
dissenting.)  Id^ 
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4^  The  possession  by  an  assumed 
agent  of  a  promissory  note  payable 
to  the  order  of  the  payee,  and  not 
indorsed  by  him,  is  not  alone  suffi- 
cient evidence  of  his  authori^  to 
authorize  a  payment  thereof  to 
him.    Doubleday  v.  Kress,         410 

5.  The  payee  of  such  a  note  delivered 
it  to  an  agent  with  authority  to  re- 
ceive the  interest  thereon,  and  to 
take  a  new  note  with  an  indorser. 
The  maker  paid  principal  and  in- 
terest to  the  agent  In  an  action 
by  the  payee  upon  the  note, — Hdd 
(Chttbch,  Ch.  J.  and  Qroveb,  J., 
dissenting^,  that  the  agent  was  not 
authorized  to  receive  payment  of 
the  principal  in  money,  and  that 
plaintiff  was  entitled  to  recover. 

Id, 

6.  Defendant  was  sued  as  indorser 
upon  a  note  containing  a  statement 
that  the  maker  had  deposited  with 
the  payee  certain  collaterals  with 
authority  to  the  latter  to  sell,  with- 
out notice,  in  case  of  non-payment ; 
these  collaterals  came  to  plaintiff's 
hands  when  it  became  holder  of 
the  note.  When  payment  of  the 
note  was  demanded  of  the  maker 
he  demanded  of  the  notary  pre- 
senting it  a  return  of  the  collate- 
rals,  stating  his  readiness  and  wil- 
lingness to  pay  upon  production 
thereof ;  the  notary  did  not  have 
them.  Heldy  that  the  demand  and 
refusal  were  insufficient  to  charge 
the  indorser ;  that  to  constitute  a 
valid  demand  the  collaterals  should 
have  been  produced,  or  had  in 
readiness  to  be  surrendered  upon 
payment.  0.  National  Bank  v. 
Jihnt  474 

7.  One  who  has  the  possession  of  a 
negotiable  promissory  note,  with 
all  the  evidence  of  ownership  by 
the  act  and  <;onsent  of  the  owner, 
may  deal  with  the  maker  in  respect 
to  it,  and  the  owner  will  be  bound 
by  the  acts  and  agreements  of  the 
possessor  and  apparent  owner. 
:ScoviUe  v.  Landon  (Mem.).         686 

8.  Possession  by  the  executor  of  the 
payee  of  a  note,  payable  to  the 
order  of  the  testator  and  not  in- 
dorsed, is  evidence  of  ownership. 

Id. 


9.  An  extension  of  the  time  of  pay- 
ment by  a  valid  agreement  between 
the  holder  and  maker  of  a  promis- 
sory note,  without  the  consent  of 
an  mdorser  who  has  indorsed  the 
note  as  the  surety  and  for  the  ac- 
commodation of  the  maker,  will 
discharge  the  surety.  Id, 


See  CoNVEBSiON. 
Estoppel,  3,  6. 

PLEADmOS,  8. 


BONA  FIDE  HOLDERS. 

Defendants,  stock  brokers  in  New 
York,  received  from  one  Van  A., 
residing  at  Lyons,  orders  by  tele- 
graph to  buy  2,100  shares  of  Erie 
stock,  he  agreeing  to  send  mar^n. 
On  the  day  of  sending  and  receipt 
of  telegrams  defendants  contract- 
ed for  the  stock  ordered,  to  be 
delivered  three  days  thereaiter,  at 
which  time  they  were  delivered  to 
and  paid  for  by  defendants.  On 
the  day  of  the  sending  of  the  tele- 
grams, but  whether  before  or 
after  does  not  appear.  Van  A. 
stole  $6,500  of  U.  8.  coupon 
bonds  belonging  to  plaintiff,  which 
he  forwarded  to  defendants  as  a 
"margin."  The  bonds  were  re- 
ceived by  the  defendants  before 
the  deliveiy  of  and  payment  for 
the  stock.  In  an  action  for  the 
conversion  of  the  stock, — JSeldy 
that  defendants  gave  credit  to  the 
promise  of  Van  A.,  and  not  to  the 
bonds;  that  the  receipt  of  the 
bonds  and  the  fulfillment  of  the 
contract  for  the  purchase  of 
the  stock  after  such  receipt  did 
not  make  them  bona  fide  holders, 
and  that  they  were  therefore  lia- 
ble; also,  that  if  defendants,  after 
receipt  of  the  bonds,  purchased 
upon  the  credit  thereof  any  stocks 
for  Van  A.,  they  were  entitled  to 
hold  them  as  security  for  any  loss 
arising  in  that  transaction,  but  the 
sale  of  bonds  beyond  the  amount 
necessary  for  such  indemnity  was 
a  conversion,  for  which  an  action 
would  lie.     Taft  v.  Chapman.  445 

See  Husband  and  Wifb,  8. 
Tkul,  2. 
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BROOKLYN  (CITY  OF). 

1.  The  provision  of  tlie  third  sec- 
tion of  the  act  of  1888  (chap.  819, 
Laws  of  1883)  amending  the  act 
incorporating  the  (then)  viilage  of 
Brooklyn,  which  authorizes  the 
taking  oi  the  residue  of  any  lot 
upon  the  written  consent  of  the 
owner,  where  a  portion  thereof  is 
required  for  the  oi>ening  of  a 
street,  etc.,  provides  no  way  for 
divesting  the  title  of  infants  to 
lands  not  required  for  the  contem- 
plated improvements.  BcMell  v. 
BurriU,  18 

2.  Neither  the  general  giiardian  nor 
the  guardian  ad  Utem  of  an  infant 
has  power  to  give  consent,  and 
the  only  mode  of  transferring  his 
title  to  the  city  is  by  proceedings 
pursuant  .to  the  Revised  Statutes 
for  the  sale  of  infants*  estates.  Id, 


BUFFALO  (CITY  OF). 
JT.  E,  Co,  V.  McNama/ra  (Mem.),  663. 


BUILDING  CONTRACTS. 

Bee  Contracts,  8, 4. 

Kmp  V.  MeUen  (Mem.),  658. 
Jchrtfon  v.  De  Peyeter  (Mem.), 
666. 


BURDEN  OF  PROOF. 

See  AssESSMEKT  akd  Taxation,  6. 
Bailment,  1. 


CANAL  BOARD. 

Feople  ex  rd.  Mills  v.  Dayton  (Mem.), 
681. 


CANAL  CONTRACTS. 

Beople  ex  rd.  MtUs  v.  Dayton  (Mem.), 
681. 


CASES  REVERSED,  OVERRUL- 
ED, CRITICISED  OR  EX- 
PLAINED. 

J^prwffer  v.  Dteyer  (58  Barb.,  189),  re- 
versed.   Springer  v.  Dvoyer,       10 

Heinemann  et  al,  v.  Heard  et  al,  (58 
Barb.,  5^,  reversed.  Heinemann 
et  al,  V.  Heard  et  al.  27 

Firti  National  Batik  of  WhitehaU  v. 
Lamb  et  al,  (57  Barb. ,  429),  reversed. 
Fint  National  Bank  of  WMtehaU 
V.  Lamb  etal,  95 

MiOer  v.  WhUe  et  aL  (57  Barb.,  504; 
59  Barb. ,  484),  reversed.  MUler  v. 
WMte  et  al.  137 

Goodwin  et  al,  v.  BaU,  d  Ohio  B.  R- 
C!9.  (58  Barb.,  195),  reversed.  Ooed- 
win  et  al,  v.  BaU.  <t  OMo  B,  B.  Co. 

154 

Case  of  The  Protector  (12  Wall.,  700), 
explained.  McSteaY. Matthews.  17U 

Smyth  V.  Smyth  (2  Addams,  254 ;  2 
En^.  Eccl.  R,  293),  explained. 
BrvnJdey  v.  BrinJdey.  189 

l\!opte  V.  Kerr  (27  N.  Y..  188),  criti- 
cised.    KeGinger  v.    Forty-eeeond 


Street,  etc.,  B.B,  Co. 


209 


Price  V.  Oewego  A  Syracuse  B.  B.  Go. 
(68  Barb. ,  599),  reversed.  Price  v. 
Osweoo  db  Syracuse  R  R  Co.    218 

Hurst  V.  Litchfield  (39  N.  Y.,  877), 
criticised.  President^  etc..  D.  A 
H.  Canal  Co.  v.  Penn,  Coal  Co.    265 

Scott  V.  Avery  (5  H.  of  L.  C,  811), 
explained.  Prteident^  etc.,  D.  db 
H  Canal  Co.  v.  Psnn.  Coal  Co,  .  267 

In  re  WiU  of  John  KeUum  (6  Lans., 
1),  reversed.  In  re  WiU  of  John 
Kellum.  298 

White  V.  CarroU  (42  N.  Y.,  161),  ex- 
plained.   Mar^  V.  EUsworth  et  al. 

813 

Verona  Cent.  Cheese  Co.  v.  Murtaugh 
(4  Lans.,  17),  reversed.  Verona 
Cent.  Cheese  Co.  v.  Murtaugh,     814 
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Miner  v.  Beekman  et  cU.  (43  How.  Pr., 
88),  reversed.  Miner  V.  Beekman 
et  cd,  887 

Adams  v.  Davidson  (6  Seld.,  818), 
explained.  BuUis  et  ai,  t.  Ment- 
gomery  et  at.  '  859 

Howard  Ins.  Oo.  v.  Seribner  (6  Hill, 
298),  overruled.  Ogden  v.  JSast 
River  Ins.  Co.  890 

Oermond  v.  Jones  (2  Hill,  589),  ex- 
plained. MonoriefY.BosaetaL  486 

CampbeU  v.  Johnston  (1  Sand.  Ch., 
148),  explained.  Moncritf  v.  JSom 
etoA  486 

fVop^  ex  ret.  Furman  et  al.  v.  Gluts 
[42  How.  Pr. ,  157),  reversed.  Pdo- 
i>^  ex  ret.  Furman  et  aL  v.  Clute. 

451 

ifcCodtf  V.  Swap  (14  Allen,  188),  ex- 
plained.   Qraliamy,  Linden.    552 

P«^  V.  mUs  (85  N.  Y.,  449V  ex- 
plained and  distinguished.  People 
ex  rd.  City  of  R.  et  al.  v.  Briggs 
et  al.  561 


CAUSES  OF  ACTION. 

1.  It  is  not  competent  for  a  creditor 
to  institute  an  action  in  order  to 
make  a  proper  case  for  issuing  an 
attachment,  or  to  place  property 
in  a  situation  to  be  subject  to  that 
process.  The  provisions  of  the 
Code,  in  reference  to  attachments 
(title  7,  chap.  4,  §§  227  to  245),  con- 
stitute a  complete  system  for  col- 
lecting debts  in  the  cases  and  man- 
ner therem  specified.  The  mode 
therein  provided  must  be  pursued ; 
and  unless  property  is  so  situated 
as  to  be  attachable  and  convertible, 
according  to  these  provisions  it 
cannot  be  attached.  Thurber  v. 
Blanck.  80 

2.  No  authority  is  conferred  to  insti- 
tute actions  to  reach  mere  equita- 
ble assets,  or  to  bring  the  other 
parties  for  the  purpose  of  attack- 
ing transfers  of  such  property  as 
fraudulent;  that  is  the  omce  of  a 
creditor's  bill  founded  upon  a 
judgment  and  execution.  Id. 

SiCKBLS— Voi^  V.         90 


8.  Accordingly  hM,  that  an  attach- 
ing creditor  could  not  maintain  an 
independent  action,  in  the  nature 
of  a  creditor's  biU,  to  set  aside  an 
alleffed  fraudulent  assignment  by 
the  debtor  of  a  bond  and  mortgage 
which  the  sheriff  had  attempted 
to  attach  by  leaving  with  the 
obligor  a  certified  copy  of  the 
attachment,  with  notice.  Id. 

4.  Also  A^(QROVEB,P£CKHAMand 

FoLOEB,  JJ.,  dissenting),  that  the 
sheriff  had  no  authority  to  bring 
an  action  against  the  assignee  for 
that  purpose,  and  to  subject  the 
bond  and  mortgage  to  the  opera- 
tion of  the  attachment.  Id. 

5.  The  owners  of  property  adjoining 
a  street  in  the  city  of  New  York, 
laid  out  under  the  act  of  1818,  have 
an  easement  in  the  street,  in  com- 
mon with  the  whole  people,  to  pass 
and  repass,  and  also  to  have  free 
access  to  their  premises ;  but  the 
mere  inconvenience  of  such  access 
occasioned  by  the  lawful  use  of 
the  street  by  a  railroad  is  not  the 
subject  of  an  action.  KeUinger  v. 
Forty-second  Street  and  Grand  Street 
Ferry  BaUroad  Company.         206 

6.  Plaintiff 's  complaint  alleged  that 
defendant  laid  its  track  so  near  the 
sidewalk,  in  front  of  his  premises, 
as  not  to  leave  sufficient  space  for 
a  vehicle  to  stand,  and  that  he  and 
his  family  are  thereby  incom- 
moded in  leaving  and  returning  to 
their  residence,  and  the  rental 
value  of  his  premises  is  greatly 
depreciated.  On  demurrer, — Held^ 
the  complaint  did  not  contain  a 
cause  of  action.  Id. 

7.  Where  a  common  carrier  without 
requiring  evidence  of  identity  de- 
livers goods  to  a  stranger,  which 
have  been  fraudulently  ordered  by 
the  latter  in  the  name  of  a  ficti- 
tious firm,  and  which  have  been 
shipped  in  compliance  with  the 
order  directed  to  the  fictitious  firm, 
he  is  liable  to  the  consignor  for 
their  value.  (Chukch,  Ch.  J., 
dissenting.)  Price  v.  Gewego  and 
SyraeiLse  Railroad  Company.     218 

8.  Where  a  will  gives  to  the  executor 
no  authority  to  sell  the  testator's 
real  estate  or  control  over  it,  but 
with  the  knowledge  of  the  heirs  he 
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applies  to  the  court  and  obtains  an 
order  authorizing  him  to  sell,  and 
with  the  consent  and  at  the  request 
of  the  heirs  he  does  negotiate  a 
sale,  receives  the  purchase-money 
and  conveys  by  deed,  the  heirs 
also  informing  the  purchaser  that 
the  executor  is  the  authorized 
agent  to  make  the  sale,  the  pur- 
chaser has  a  right  without  further 
inquiry  to  rely  upon  the  truth  of 
such  assurances,  and  the  heirs 
are  estopped  from  disputing  them 
or  thereafter  asserting  title  to  the 
land  conveyed  upon  the  ground 
of  want  of  authority  in  the  exe- 
cutor. And  where  the  purchaser 
has  paid  the  contract-price,  entered 
into  possessicn,  and  made  valuable 
improvements,  with  the  know- 
ledge of  the  heirs,  he  can  maintain 
an  action  against  them  to  compel 
them  to  execute  a  conveyance  to 
him  so  as  to  give  him  a  valid  title 
of  record.     jb'aviU  v.  Eoberts.  223 

9.  Where  the  power  is  conferred  up- 
on public  officers  or  a  municipal 
corporation  to  make  improvements, 
such  as  streets  and  sewers,  and 
keep  them  in  repair,  the  duty  to 
make  them  is  qucuri  judicial  or  dis- 
cretionary, and  for  a  foilurc  to  ex- 
ercise the  power  or  an  erroneous 
estimate  of  the  public  needs,  no 
civil  action  can  be  maintained. 
But  when  the  discretion  has  been 
exercised  and  the  improvement 
made,  the  duty  of  keeping  it  in 
repair  so  as  to  prevent  its  being 
dangerous  to  the  public  is  ministe- 
rial, and  for  a  negligent  omission 
to  perform  it  an  action  by  the  party 
injured  will  lie.  Hines  v.  Otiy  of 
Loek^part  236 

10.  Where  by  the  same  agreement 
which  creates  a  liability,  and  gives 
a  right,  it  is  made  a  condition  pre- 
cedent to  a  right  of  action  thereon, 
either  in  express  terms  or  by  neces- 
sary implication,  that  certain  facts 
shall  be  determined  or  amounts 
and  values  ascertained  by  arbitra- 
tors in  case  the  parties  cannot 
agree  thereon ;  in  case  of  such  dis- 
agreement, and  in  the  absence  of 
fraud  there  is  no  cause  of  action, 
under  the  agreement,  either  at  law 
or  in  equity,  until  the  award  is 
made  as  provided.  Prest.,  ^tc,  D. 
ds  K  a  Co,  V.  Penn,  Coal  Co,    250 


11.  The  firm  of  C.  &  S.  were  liable 
as  principals  upon  certain  drafts 
held  by  aL  G.  Defendant  was 
liable  thereon  as  surety.  M.  0. 
brought  suit  upon  the  draft  against 
all  the  parties  thereto.  S.,  who 
Had  assumed  the  liability  of  the 
firm  of  C.  &  S.,  entered  into  a  con- 
tract wiUi  defendant  by  which  de- 
fendant was  to  provide  for  and 
take  up  the  drafts  in  the  first  in- 
stance, but  S.  was  eventually  to  pay 
them  and  save  defendant  harmleas 
therefrom.  Before  the  making  of 
this  agreement  plaintiff  had  pro- 
mised to  indorse  the  notes  of  8. 
for  the  purpose  of  settling  the 
suit.  He  was  fully  apprised  of  the 
agreement  Defendant  paid  the 
drafts  and  settled  the  suit.  Plain- 
tiff in  ignorance  of  that  fact  in 
dorsed  the  notes  of  8.,  payable  to 
the  order  of  M.  C,  and  delivered 
them  to  defendant  for  the  purpose 
of  taking  up  the  drafts.  Defend- 
ant procured  the  indorsement  of 
M.  C.  thereto  and  transferred  them 
to  a  bona  fide  purchaser.  In  an 
action  for  the  conversion  of  the 
notes, — Hdd,  that  as  the  purpose 
for  which  plaintiff  indorsed  and 
delivered  the  notes  to  defendant 
was  not  accomplished  by  them, 
the  latter  acquired  no  title  to 
them ;  that  he  had  no  right  to  use 
them  as  security  for  what  he  had 
before  paid  for  8.,  and  was  there- 
fore liable.     JDetelin  v.  ColematK 

531 

12.  Although  in  ordinary  cases  the 
courts  will  not,  in  advance  of  any 
present  duty,  declare  the  rights  and 
obligations  of  suitors,  ^et  mej  will 
do  so  where  peculiar  circumstances 
render  it  necessary  to  the  preserva- 
tion of  ri^t  Coh^i  V,  2f,  F.  Mut. 
Life  I'M.  Co,  610 

Bed  CoMicoN  Gabbier,  8. 
gohtbaotb,  6. 
Inbubanob  ^Lipb),  4. 
Limitation  of  Actions,  4. 
Pleadinos,  1,  2. 
Pbincipal  and  Agent,  2,  8. 
BaUey  v.  BueU  (Mem.),  662. 
WaJUeuie  v.  Fee  (Mem.),  604. 


GHATTELS. 


See  Husband  mxd  Wifb,  2, 4. 
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CHATTEL  MORTGAGES. 
See  CoNSTBTJcnvB  Notice,  1, 2. 


CIVIL  WAR. 

See  Iksubakcb  (Life). 
Partnebshif,  2. 


CLAIM    AND    DELIVERY    OF 
PERSONAL  PROPERTY. 

1.  A  requisition  upon  the  sheriff  in 
an  action  to  recover  the  possession 
of  personal  property,  only  protects 
him  in  talcing  the  property  speci- 
fied from  the  possession  of  the  de- 
fendant named.  Where,  however, 
the  actual  possession  remains  in 
the  defendant,  although  there  has 
been  a  transfer  of  title  and  a  con- 
structive change  of  possession,  the 

Srocess  is  a  protection.    BuUis  v. 
Tontgcmery.  852 

2.  One  W.  executed  to  plaintiff,  on 
a  Saturday,  an  assignment  of  cer- 
tain personal  property  for  the 
benefit  of  creditors.  On  the  Sun- 
day following  plaintifT  B.  obtained 
from  one  of  W.'s  workmen  the 
keys  of  the  shop  where  the  pro- 
perty was,  and  that  night  B.  went 
to  the  shop,  unlocked  and  locked 
the  door,  but  did  not  go  in.  De- 
fendants, M.  and  S^  commenced 
an  action  against  W.  to  recover 
possession  or  the  property,  claim- 
mg  to  rescind  a  sale  thereof  to  him 
for  fraud.  Under  a  requisition 
issued  therein  to  defendant  O.,  as 
sheriff,  he  took  the  property  at  1 
A.  M.  Monday.  W.'s  workmen  left 
the  shop  as  usual  Saturday  even- 
ing, and  returning  to  resume  work 
Monday  momins;,  found  the  sheriff 
in  possession.  Hdd  that,  as  far  as 
the  sheriff  was  concerned,  the  pro- 
perty still  remained  in  W.^s  posses- 
sion. Also,  held^  that  declarations 
of  W.,made  before  his  purchase  of 
the  property  of  M.  and  S.,  were 
not  competent  as  evidence  against 
plaintiffs,  and  that  upon  the  exami- 
nation of  W.  as  a  witness,  ques- 
tions as  to  whether  he  considered 
himself  n^sponsible,  and  whether 
he  was  of  good  credit  at  the  time 
of  the  purchase,  were  proper.    Id, 


CODE  OP  PROCEDURE. 

11.    See  AppEAli,  4. 
§  78,  97.    See  Limitation  op  Ac- 
tions, 2,  3,  6,  7. 
79.    iS^tf  Limitation  OF  Actions,  6. 

129.    See  Summons. 
§  237  to  245.    See  Attachments,  1. 
%  237,  238.    See  Attachments,  6. 


COMMISSION. 

1.  The  right  of  a  party  to  an  action 
to  have  the  evidence  of  witnesses 
taken  upon  commission,  and  the 
power  of  the  court  to  award  a  com- 
mission, depends  soldy  upon  the 
statute.    McCoa  v.  S.  M,  Ine.  Co, 

332 

2.  Under  the  statute  (2  R.  S.,  894,  §§ 
11,  12,  23),.  a  commission  is  not 
authorized  unless  an  issue  of  fact 
is  joined,  and  is  depending  when 
the  application  therefor  is  made, 
and  the  right  to  the  trial  of  the 
issue  appears  upon  the  record.    Id, 

8.  Accordingly,  held^  that  an  order 
awarding  a  commission  made  after 
the  judgment  and  appeal,  and 
while  the  appeal  was  pending  un- 
determined, was  erroneous*  (Gro- 
YEB,  J.,  dissenting.)  /d 


COMMON  CARRIERS. 

1.  Where  a  shipper  of  properly 
takes  from  the  carrier  a  bul  of  lad- 
ing, receipt  or  other  voucher  ex- 
pressing the  terms  and  conditions 
upon  which  the  property  is  to  be 
transported,  the  wntings,  in  the 
absence  of  proof  of  fraud  or  mis- 
take, must  be  taken  as  the  evi- 
dence, and  the  sole  evidence,  of 
the  final  agreement  of  the  parties, 
and  by  it  their  duties  and  liabili- 
ties must  be  regulated.  Resort 
cannot  be  had  to  prior  parol  nego- 
tiations to  vary  its  terms.  Long 
V.  N.  T,  a  B.  B,  Co.  76 

2.  Where  it  has  been  the  long  con- 
tinued practice  of  a  mani3actur- 
in^  company  to  ship  its  goods 
daily  by  a  regular  line  of  steam- 
boats, consigned  to  its  agent  for 
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sale,  and  it  has  been  part  of  the 
regular  routine  of  business  of  the 
agent,  without  notice,  to  call  for 
and  receive  the  goods  upon  their 
arrival  each  day  at  the  carriers' 
wharf  at  the  place  of  destination, 
and  to  remove  them,  a  specific 
notice  from  the  carrier  of  the 
arrival  of  each  parcel  is  not  neces- 
sary. The  duty  of  the  carrier,  as 
such,  is  performed  when  the  goods 
are  landed  at  the  accustomed  place 
and  the  consignee  has  had  a  rea- 
sonable time  to  remove  them. 
But  if  the  goods  are  received  upon 
a  holiday,  and  it  has  been  the 
usage  for  the  consignee  not  to 
receive  goods  upon  those  days,  he 
is  entitled  to  a  reasonable  time 
after  that  day  to  remove  them. 
J,  RusseU  Minufachiring  Go.  v. 
New  Eaten  8teainboat  Go,         121 


8.  Where  bulky  articles  of  freight 
are  landed  from  a  vessel  in  the 
customary  manner  upon  a  public 
wharf,  with  due  notice  to  the 
consignee  (he  being  the  owner), 
who  pays  the  freight  and  takes 
steps  toward  removing  them,  and 
is  afforded  a  reasonable  opportu- 
nity of  doing  so,  the  legal  custody 
is  transferr^  to  him,  and  if  he 
unnecessarily  delays  the  removal, 
he  does  so  at  his  own  risk.  It  is 
his  duty,  not  the  carrier's,  to  pro- 
tect them,  and  if  they  are  injured 
by  inclement  weather,  the  carrier 
cannot  be  held  responsible.  Ohod- 
uoin  V.  B,  <&  A.  B,  B,  Co,  154 


4.  Ko  presumptions  will  be  indulged 
in,  in  favor  of  exemptions  fVom 
common  law  liability.  JSdeall  v. 
C.  AA,B,db  T,  Co.  (Mem.).    661 


5.  While  it  is  competent  for  com- 
mon carriers  to  provide  by  con- 
tract for  such  exemptions,  it  must 
be  done  in  clear  and  unambiguous 
terms,  and  the  rule  that  the  lan- 
guage of  contracts  if  ambiguous  is 
to  be  construed  against  the  party 
using  it  should  be  rigidly  applied 
to  such  contracts.  Id, 


Bee  Neoligenob,  1, 8, 4. 

WhUinY.  Pendegaai  (Mem.),  674. 


CONFLICT  OP  LAWS. 
8ee  National  Basks,  3. 

COMPLAINT. 
See  PuBADmo,  1,  & 


CONDITIONS. 

See  Abbitbation,  8,  4. 
Contract,  1. 
Insubance  (Life),  2, 4,  6. 
Vendob  and  Vendee,  4. 
Bowleg  Y,  WoodrufffMidm.),  TOD. 


CONSIDERATION. 
See  Budd  v.  Sinclair  (Mem.),  66a 


CONSIGNOR  AND  CONSIGNEE. 
See  Common  Cabrieb,  2, 8,  6. 


CONSTITUTION. 

1.  A  written  Constitution  must  be 
interpreted  rather  with  reference 
to  its  special  and  general  intent  and 
the  ordinary  and  usual  sense  of  the 
phraseology  than  to  the  literal  and 
tedinical  meaning  of  the  words 
used.    People  y.  Puncher,         288 

2.  The  words  "  in  session,''  as  used 
in  section  nine  of  article  six  of  the 
State  Constitution,  which  author- 
izes the  governor,  when  the  senate 
is  not  in  session,  to  fill  ten^>oraril7, 
by  appointment,  a  vacancy  in  the 
office  of  justice  of  the  Supremd 
Court,  indicate  a  present  acting  or 
being  of  the  senate  as  a  body. 
When  the  sittings  are  terminated 
by  a  long  adjournment,  and  the 
actual  meetings  of  the  body  thus 
interrupted,  although  the  session 
is  continued,  the  senate  is  not  in 
"session"  within  the  intent  and 
meaning  of  that  section,  and  an 
api>ointment  made  by  the  gover- 
nor during  such  an  acUoumment 
is  valid.  I<L 
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See  CoNffimmoNAL  Law,  1, 8. 
Criminal  Tbial,  1. 


CONSTITUTIONAL  LAW. 

1.  The  fact  that  courts-martial  were 
authorized  by  statute  prior  to  or 
soon  after  the  adoption  of  the  first 
Constitution  of  this  State;  that 
when  the  subsequent  Constitu- 
tions were  framed  these  tribunals 
thus  authorized  were  in  the  open 
and  continued  exercise  of  their 
authority ;  that  when  in  either  of 
the  Constitutions  existine  courts 
were  abolished  or  modified,  it  was 
done  by  express  provision,  and 
that  there  is  no  provision  in  terms 
modifying  or  abolishing  courts- 
martial,  are  evidence  that  no  such 
abolition  was  intended.  The  fact, 
therefore,  that  they  are  not  in- 
cluded in  the  courts  authorized  to 
be  established  by  the  legislature 
by  tiie  provisions  of  the  new  judi- 
ciary article  adopted  in  1869 
(Const,  art.  6,  §  19)  does  not  by 
implication  prohibit  their  estab- 
lishment. Courts-martial  are  also 
necessary  incidents  to  the  **  disci- 
pline "  of  the  State  militia  and  the 
provision  of  the  Constitution  re- 
quiring the  militia  to  be  *' armed 
and  disciplined  "  (art.  11,  §  1) ;  also 
the  provision  that  no  person  shall 
be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  except 
on  indictment,  except  in  cases  of 
the  militia,  etc  (art.  1,  §  6),  recog- 
nize their  existence.  They  are, 
therefore,  constitutional.  FiBople 
0X  rel.  V.  IkmieU.  274 

2.  The  legislature  has  the  power  to 
direct  the  enforcement  of  valid 
judgments  by  imprisonment  in 
case  property  cannot  be  found. 
The  provision,  therefore,  of  the 
Military  Code  of  1870  (g  214,  chap. 
81,  Laws  of  1870),  authorizing  the 
arrest  of  a  delinquent  in  case  suffi- 
cient goods  and  chattels  cannot  be 
found  to  satisfy  a  fine  or  penalty 
imposed  by  court-martial,  is  con- 
stitutional. Id. 

8.  By  the  Constitution  of  the  United 
States  the  whole  subject  of  foreign 
intercourse  is  committed  to  the 
federal  government,  and  upon  all 


.  questions  relating  thereto  it  alone 
can  speak  and  act  It  has  the 
exclusive  power  to  regulate,  pro- 
vide far  and  control  the  surrender 
of  fugitives  from  justice  from 
forei«i  countries.  The  provision, 
therefore,  of  the  Revised  Statutes 
(1  R  S.,  164,  §1  8-11)  providing 
for  such  surrender  is  unconstitu- 
tional, and  a  warrant  issued  by  the 
governor  in  pursuance  thereof  is 
void.     The  liople  ex  reL  v.  Ourtia. 

821 

4.  The  statutory  provision  declaring 
that  no  supervisor  of  any  town 
shall  be  elected  or  appointed  to 
hold  the  office  of  supenntendent  of 
the  poor  (chap.  80,  Laws  of  1858), 
does  not  infringe  upon  the  con- 
stitutional rights  of  an  elector  to 
vote  for  all  Sective  officers  (%  1, 
art  2,  State  Constitution),  nor 
upon  his  rifllit  to  be  elected  to 
any  office,    l^sople  ex  rel,  v.  Olute. 

451 

5.  Where  the  power  is  reserved  to 
the  legislature  to  direct  the  method 
of  ffinng  an  office,  whether  by 
election  or  appointment,  it  may  in 
its  discretion,  when  conferring 
upon  the  elector  the  power  to 
elect,  limit  the  number  from  whom 
he  may  select,  or  declare  one  hold- 
ing another  office  ineligible  to 
receive  his  suffirage.  '  Id, 

6.  Jt  aeeme  the  same  legislative  power 
exists  in  reference  to  offices  created 
or  continued  by  the  Constitution, 
and  thereby  made  elective.       Id. 

7.  If  the  title  of  an  act  fairly  and 
reasonably  announces  the  sublect, 
and  that  is  a  single  one,  and  if  the 
various  parts  thereof  have  respect 
or  relate  to  that  subject,  the  pro- 
vision of  the  Constitution  that  no 
local  or  private  bill  shall  embrace 
more  than  one  subject,  and  that 

-  shall  be  expressed  in  its  title  (State 
Constitution,  art.  8,  §  16),  is  com- 
plied with.  The  degree  of  rela- 
tionship of  each  provision  is  not 
material  if  it  legitimately  tends  to 
the  accomplishment  of  the  genenJ 
purpose.    In  re  Mayer,  504 

8.  The  general  subject  of  local  im- 
provements includes  not  only  the 
plan  and  construction  of  contem- 


718 


INDEX 


plAted  work,  but  the  means  by 
which  the  work  may  be  accom- 
plishedf  the  proceedings  necessary 
to  be  adopted  for  assessing  and 
paying  the  expenses  and  the  reme- 
dies  to  parties  for  redress  of  griev- 
ances arising  out  of  their  construc- 
tion. Id. 

9.  The  act,  therefore,  entitled  '*An 
act  in  relation  to  certain  local  im- 
provements in  the  city  of  New 
York  "  (chapter  680,  Laws  of  1872), 
is  not  violative  of  said  constitu- 
tional provision,  and  an  assessment 
under  it  for  constructing  a  sewer 
will  not  be  vacated  for  an  omis- 
sion to  file  a  plan  of  sewerage, 
embracing  the  sewer  in  question, 
where  no  fraud  is  shown.  (Section 
7  of  said  act.)  Id, 

10.  A  statute  cannot  be  held  uncon- 
stitutional or  defective  where  it 
may  be  completely  executed  with- 
out any  violation  of  a  constitu- 
tional provision,  or  any  further 
action  by  the  legislature.  Id. 

11.  The  provisions  of  the  act  entitled 
**An  act  in  relation  to  the  erec- 
tion of  public  buildings  for  the  use 
of  the  city  of  Rochester, '*  which 

Provides  that  the  conmiissloners  to 
e  appointed  thereunder  shall  se- 
lect, as  a  site  for  a  city  hall,  either 
certain  lands  therein  mentioned 
owned  by  the  city,  or  some  other 
piece  of  land  in  said  city  wlych 
they  may  deem  suitable  (Laws  of 
187B,  chap.  219,  ||  8, 4),  is  not  viola- 
tive of  the  proviraon  of  the  Consti- 
tution which  prohibits  the  taking 
of  private  property  for  public 
use  without  compensation  (State 
Const.,  art.  1,  §  7),  as  under  it  the 
commissioners  may  select  lands 
owned  by  the  city ;  and  such  lands 
can  be  taken  for  the  purposes  of 
the  act,  without  any  provision  for 
compensation.  Beople  ex  rel.  v. 
City  of  Boehuter,  625 

12.  The  selection  and  procuring  a 
site  for  th«  contemplated  build- 
ings are  necessary  steps  toward  the 
erection  thereof,  and  are  embraced 
in  the  subject  expressed  in  the  title 
of  said  act.  Id, 

13.  The  insertion  of  this  provision, 
therefore,  in  the  act  does  not  ren- 


der it  repu^ant  to  the  constitu- 
tional provision  prohibiting  the 
passage  of  a  local  or  private  act 
embracing  more  than  one  subject, 
and  that  to  be  expressed  in  its  title. 
(State  Const.,  art.  3,  §  16. )         Id, 

14.  Every  presumption  is  in  favor 
of  the  validity  of  legislative  acta, 
and  they  are  to  be  upheld  unless 
there  is  a  substantial  departure 
from  the  orpmiclaw.  The  People 
ex  rel.  v.  Bnggs.  563 

15.  In  order  to  comply  with  that  pro- 
vision of  the  Constitution  which 
declares  that  "  no  local  or  private 
bill  which  may  be  passed  shall 
embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the 
title  "  (State  Con.,  art.  8,  §  16),  it 
is  not  requisite  that  the  most  ex- 
pressive title  shall  be  adopted,  nor 
will  courts  criticise  too  rigidly  the 
details  of  a  bill  to  find  extraneous 
matter.  The  degree  of  particular- 
ity with  which  the  title  of  an  act 
is  to  express  its  subject,  rests  in 
the  discretion  of  the  legislature. 

Id. 

16.  Where  the  title  of  a  local  or  pri- 
vate act  expresses  a  genend  pur- 
pose or  object,  idl  matters  fuiiy 
and  reasonably  connected  with  it, 
and  all  measures  which  will  or  may 
facilitate  its  accomplishment,  are 
proper  to  be  incorporated  in  the 
act,  and  are  germane  to  the  title.  Jd. 

17.  Where  a  local  or  private  act  em- 
braces more  than  one  subject,  one 
of  which  is  properly  expressed  in 
the  title,  all  of  the  provisions  of  the 
act  relating  to  the  subfect,  not  thus 
expressed,  are  invalid  and  will  be 
rejected.  But  if  the  provisions  re- 
lating to  the  subject  expressed  are 
in  no  way  connected  with  or  de- 

Eendent  upon  the  others,  and  if 
y  striking  out  those  others  the 
residue  of  the  act  is  complete  in 
itself,  sensible  and  capable  of  being 
executed,  the  act,  with  the  void 
provisions  eliminated,  is  valid  and 
will  be  upheld.  (Gbover,  Folgbr 
and  PscKHAM,  JJ.,  dissenting.)  Id. 

18.  It  is  unnecessary  that  a  law,  in 
order  to  operate  as  an  amendment 
to  a  municipal  corporation,  should 
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specify  tliat  it  is  an  amendment  to 
the  charter  or  to  any  specific  act. 
It  is  sufficient  if  the  proYlsions 
affect  the  corporation  in  its  gov- 
emmentid  capacity.  Id. 

19.  The  words,  **the  city  of  Roch- 
ester," in  the  title  to  the  act  entitled 
**An  act  to  amend  the  several  acts 
in  relation  to  the  city  of  Roches- 
ter "  (Laws  of  1872,  chap.  771),  sig- 
nify the  corporation  of  the  city; 
the  title  expresses  a  subject,  and 
that  one  comprehensive  enough  to 
embrace  all  the  details  of  the  city 
charter  and  government.  la. 

20.  The  provisions  of  the  twentieth 
section  of  said  act,  which  confirms 
the  proceedings  of  the  common 
council  and  authorizes  a  city  rail- 
road to  lav  its  tracks  upon  the  sides 
instead  of  the  center  of  an  avenue, 
are  connected  with  the  regulation 
of  the  streets  of  the  city  and  are 
embraced  in  the  subiect  expressed 
in  the  title,  as  are  also  the  provi- 
sions of  the  twenty-fifth  section 
conferring  upon  the  water  commis- 
sioners authority  to  contract  with 
the  trustees  of  the  villages,  through 
which  the  water  to  the  city  may 
be  conducted,  to  supply  the  villages 
with  water,  and  authorizing  such 
trustees  to  levy  the  annual  expense 
with  their  annual  tax.  The  po  wer 
to  supply  villages  by  contract  is  in- 
cidental to  the  main  purpose  of 
furnishing  the  city  with  water,  and 
may  serve  as  the  means  of  attain- 
ing it ;  and  the  authority  conferred 
upon  the  trustees  to  levy  the  tax 
is  indispensable  to  render  such  a 
contract  effectual.  (Ghuboh,  Ch. 
J.,  Allen   and  Aitobbwb,  JJ., 

concurring.)  Id. 

21.  The  sections  of  said  act,  also, 
which  are  not  specified  as  amend- 
ments in  the  act  itself,  are  valid, 
and  effectual  as  if  thus  specified.  Id, 

See  Appeal,  18,  14. 

National  Banks,  2, 8. 
Plank-boad  Cobfoeationb,  8. 


CONSTRUCTIVE  NOTICE. 

1.  Notice  to  a  purchaser  of  property 
of  the  existence  of  Uens  or  encum- 


brances thereon  is  sufficient,  in  the 
absence  of  explanation,  to  charge 
him  with  notice  of  any  and  all 
liens  or  encumbrances  which  an 
inquiry  would  have  disclosed.  It 
is  not  necessary  in  such  a  case  to 
show  actual  notice  of  the  particu- 
lar instrument  creating  a  lien  to 
deprive  him  of  the  character  of  a 
bona  fide  purchaser.  Heed  v.  Gan- 
non. 845 

2.  By  articles  of  separation  between 
a  husband  and  wife,  certain  cha^ 
tels  were  conveyed  to  a  trustee  for 
the  benefit  of  the  wife,  and  were 
accepted  in  full  satis&ction  for  her 
support  and  maintenance,  on  con- 
dition that  all  mortgages,  etc, 
thereon  should  be  discharged  by 
the  husband  in  ninety  days,  which 
he  covenanted  to  do.  The  instru- 
ment declared  that  the  wife  did 
not  admit  the  validity,  as  against 
herself,  of  any  outstanding  mort- 
g&Re,  etc.,  and  that  the  husband 
did  not  assume  any  liability  be- 
yond the  amount  of  existing  liens. 
At  the  time  of  the  execution  of  the 
instrument  a  chattel  mortgage  ex- 
isted upon  the  property,  which 
was  not  filed,  and  was  unknown 
to  the  wife  or  tnistee.  No  inquiry 
was  made  by  them  as  to  encum- 
brances. £&ld  (Pbckham,  J.,  dis- 
senting), that  the  language  of  the 
instrument  implied  the  existence 
of  mortgages,  and  was  sufficient 
to  put  them  upon  inquiiy,  and 
that  they  were  chargeable  with 
notice  of  the  existence  of  the 
mortgage  in  question.  Id. 


CONTRACTS. 

1.  S.  sold  to  H.  &  A.  S.  4b  Co.  a  stock 
of  goods.  It  was  agreed  verbally 
that  S.  should  have  a  one-thira 
interest  in  the  proceeds  of  sale  in 
excess  of  $275,000.  This  Interest 
he  offered  to  sell  for  $20,000  to  K., 
who  agreed  to  purchase.  No 
money  was  paid  by  E.,  and  no 
evidence  of  the  interest  of  S.  was 

*  received  by  him.  The  only  memo- 
randa made  in  writing  were  con- 
tained in  two  letters,  both  di- 
rected and  delivered  to  U.  &  A. 
S.  &  Co. ;  one,  signed  by  E., 
directing  that  firm  to  credit  S. 
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with  $dO,000  and  charge  the  same 
to  him,  and  statine  that  in  con- 
sideration thereof  B.  would  au- 
thorise them  to  transfer  to  his 
(K.'s)  credit  all  the  interest  of  8. 
in  the  proceeds ;  the  other,  signed 
bv  8.,  directing  them  to  transfer 
all  his  interest  to  K.y  in  accord- 
ance with  K.'s  letter  (which  was 
inclosed),  and,  in  consideration 
thereof,  directing  them  to  credit 
his  account  $20,000  to  the  debit  of 
K.  H.  &  A.  8.  &  Co.  were  not  in- 
debted to  E.,  and  had  no  pro- 
Eerty  or  securities  of  his  in  their 
anas.  They  had  agreed  to  loan 
him  the  money  and  credit  it  to  8. ; 
of  this  it  did  not  appear  8.  had 
any  knowledge.  One  of  the  firm 
verbally  acknowledged  the  receipt 
of  the  letters,  and  stated  the  as- 
sent of  his  finn  to  the  agreement. 
H.  &  A.  8.  &  Co.  were  the  bank- 
ers of  8.,  which  was  known  to  K. 
They  did  not  credit  8.  with  the 
$20,000.  Two  days  after  the  let- 
ters were  written,  8.  repudiated 
the  arrangement,  and  demanded 
back  the  papers.  Some  days  sub- 
sequently, by  contract  in  writing, 
H.  &  A.  8.  &  Co.  agreed  to  pay  to 
•8.  one-third  of.  the  proceeds  of 
sale  over  $275,tKK).  Nothing  was 
ever  done  by  K.  or  H.  &  A.  8.  & 
Co.  toward  paying  8.  for  his  inte- 
rest The  goods  were  subse- 
quently sold,  and  the  interest  of  8. 
ascertained  to  be  over  $100,000. 
In  an  action  by  K.  to  recover  this 
interest, — Hdd^  that  the  only  legal 
evidence  of  the  agreement  be- 
tween 8.  &  E.  was  mat  embodied 
in  the  letters ;  that  neither  the 
prior  negotiations  between  them, 
nor  the  arrangement  between  E. 
and  H.  <&  A.  8.  &  Co. ,  could  be 
resorted  to,  to  modify  or  explain 
these  letters.  Von  JuUer  v.  Schvl- 
Ung,  108 

2.  Also  A«2(f  (Rapallo,  J.,  dissent- 
ing), that  the  siting  and  delivery 
of  the  letters  did  not  transfer  the 
interest  of  8.,  if  any  existed  at  the 
time ;  that  the  giving  him  credit  in 
his  account  upon  the  books  of  the 
firm  for  the  ^,000  was  a  condi- 
tion precedent  to  such  transfer, 
and  no  such  credit  having  been 
given ,  it  was  not  transferred .  But, 
further,  that  8.  had  no  interest  or 
valid  claim  against  H.  &  A.  8.  & 


Co.  at  the  time  the  letters  were 
written,  and  that  he  was  not  estop- 
ped from  raising  the  question,  in- 
asmuch as  E.  never  advanced 
anything  or  incurred  any  liability 
upon  the  faith  that  there  was 
such  an  interest.  IdL 

8.  Where  one  enters  into  a  contract 
to  furnish  materiiUs  and  perform 
work  of  a  specified  character,  to 
be  paid  for  upon  performance, 
although  materials  may  be  fur- 
nished and  the  work  performed, 
yet  if  not  done  in  the  manner 
stipulated,  no  action  will  lie  for 
the  compensation;  a  substantial 
performance  must  be  shown,  un- 
less it  has  been  widved  or  released. 
The  right  to  recover  will  not  be 
forfeited,  however,  by  reason  of 
technical,  inadvertent  or  unim- 
portant omissions  or  defects; 
whether  the  defects  are  substan- 
tial, or  technical  and  unimportant, 
is  a  question  of  &ct.  Gtaeiua  v. 
Black.  145 

4.  Where,  by  the  terms  of  a  con- 
tract for  the  repair  of  a  building, 
it  is  stipulated  that  the  materials 
shall  be  of  the  best  (quality  and 
the  work  performed  m  the  best 
manner,  subject  to  the  acceptance 
or  rejection  of  an  architect,  all  to 
be  done  in  strict  accordance  with 
the  plans  and  specifications,  and 
to  be  paid  for  when  done  com- 
pletelv  and  accepted,  the  accept- 
ance by  the  architect  of  a  different 
class  of  work  or  of  inferior  mate- 
rials, will  not  bind  the  owner,  and 
does  not  relieve  the  contractor 
from  the  agreement  to  perform 
according  to  the  plans  and  specifi- 
cations. The  provision  for  accept- 
ance is  an  additional  safeguard 
against  defects  not  discernible  br 
an  unskillful  person.  la. 

5.  By  an  agreement  between  the 
parties,  upon  the  completion  of  a 
contemplated  enlargement  of 
plalntin*s  canal,  defendant  cove- 
nanted to  pav  additional  toll,  the 
amount  of  which  was  to  be  arrived 
at  by  ascertaining  or  estimating 
the  cost  of  transportation  before 
the  enlargement,  and  also  such 
cost  after  the  enlargement,  and 
one-half  of  such  portion  of  the 
reduction  as  should  be  estimated 
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to  hare  been  produced  solely  by 
the  enlaigement  should  be  the 
additional  toll  thereafter  to  be 
charged ;  and  in  cases  of  disagree- 
jnent  between  the  parties  as  to  the 
amount  of  reduction,  and  the  por- 
tion thereof  produced  by  the  en- 
largement, the  same  should  be 
determined  by  arbitrators.  In  an 
action  to  recover  additional  toll, 
and  to  fix  the  amoimt  thereafter 
to  be  charged.— J3e/(f,  1st  That 
the  right  of  plaintiff  to  demand 
and  the  obligation  of  defendant  to 
pay  additional  toU  was  restricted 
to  the  rate  to  be  established  pur- 
suant to  the  agreement,  ana,  until 
thus  ascertained  and  established, 
defendant  could  not  be  put  in 
default  and  plamtiff  had  no  cause 
of  action.  2d,  That  to  found  a 
didm  for  additional  toll  it  must 
be  made  to  appear  that  the  actual 
cost  of  transportation  was  reduced 
after  enlargement,  and  as  the  cost 
before  and  after  was  capable  of 
bein^andwasof  such  a  cnaracter 
that  it  was  essential  it  should  be 
certainly  ascertained,  not  con|ec- 
tured,  the  contract  required  it 
should  be  so  ascertained,  from  the 
best  and  most  reliable  data,  and 
not  determined  by  the  judgments 
or  opinions  of  parties  or  arbitra- 
tors without  such  data ;  also  that 
the  words  '*  actual  cost,'*  meant 
the  actual  expenditure  or  outlay 
by  the  companies  in  the  transpor- 
tation of  coal,  as  the  business 
had  been  ordinarily  conducted  by 
them.  Preit.y  etCyD.  dtff.  Canal 
Co.  y.  Penn,  Coal  Co.  250 

d  Where  a  contract  for  the  sale  of 
lands  contains  restrictions  respect- 
ing the  use  to  which  the  premises 
are  to  be  applied  by  the  vendee, 
the  vendor  has  the  right  to  insert 
in  the  deed  tendered  in  perform- 
ance of  the  contract  suitable  pro- 
visions either  in  the  form  of  a 
condition  or  a  covenant  to  pre- 
serve and  effectuate  these  provi- 
sions of  the  contract.  If  he  inserts 
them  in  the  form  of  a  covenant 
and  the  grantee  is  entitled  to  a 
change  in  the  form,  or  if  he  has 
the  right  to  elect  that  a  condition 
be  substituted  for  a  covenant,  it 
is  his  duty  to  mske  his  election 
or  to  provide  the  modification  re- 
quirea  before  he  can  rescind  the 

SicKicLs —  Vol.  V.        91 


contract  and  sue  to  recover  back 
the  purchase-money  paid.  A  mere 
general  objection  and  refusal  to 
accept  the  deed  tendered  is  in- 
sufficient. (Ghubgh,  Gh.  J.,  and 
Pbckham,  J.,  dissenting.)  Con- 
gregaiion  8,  K  M,  v.  uaiUaday 
(Mem.).  664 

See  Common  Gakbdebb^  1, 6. 
Damaobs,  1. 
HuasAND  A2n>  Wife,  6. 
Insurancb  (Fnts),  1, 3,  6, 6. 
Insxjbanob  (Life),  1, 2, 4,  6. 
Principal  aitd  Aobnt,  1,  2, 8. 

PRmOEPAL  hJSD  SUBKTT,  2. 

Rbsgibsion. 
Vendor  and  Vbndbb. 
KUHp  V.  Me;Uen  (Hem.1  66a 
Budd  V.  aiiusUm  (Meml  668. 
JoJmeon  v;  De  Beyker  (Mem.),  666. 
WhiUn  V.  F^ndMoet  (Mem.),  674. 
ColUns  V.  JJoS  (Mem.),  687. 
Culver  V.  TT.  U.  T,  Co.  (Mem.), 

691. 
B(wl^  V.  Woodruff  (Mem.),  700. 


CONTRIBUTION. 
JBee  FoBBCLoeuRB,  4. 


CONVERSION. 

The  firm  of  C.  ft  8.  were  liable  as 

Erincipals  upon  certain  drafts  held 
y  M.  C.  Defendant  was  liable 
thereon  as  surety.  M.  G.  brought 
suit  upon  the  diw  against  all  the 
I>arties  thereto.  8.,  who  had  as- 
sumed the  liability  of  the  firm  of 
C.  &  8.,  entered  into  a  contract 
with  defendant  by  which  defend- 
ant was  to  provide  for  and  take  up 
the  drafts  in  the  first  instance,  but 
8.  was  eventually  to  pay  them  and 
save  defendant  harmless  thereftxxn. 
Before  the  making  of  this  agree- 
ment plaintiff  had  promised  to 
indorse  the  notes  of  8.  for  the  pur- 
pose of  settling  the  suit  He  was 
rall^  apprised  of  the  agreement. 
Detendant  ^aid  the  drafts  and  set- 
tled the  suit  Plaintiff,  in  igno- 
rance of  that  fact,  indorsed  the 
notes  of  8.,  payable  to  the  order 
of  M.  C,  and  delivered  them  to 
defendant  for  the  purpose  of  taking 
,    upthedrafta   Defendant  procured 
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the  indorsement  of  M.  0.  thereto 
and  transferred  them  to  a  bona  fide 
purchaser.  In  an  action  for  the 
coaveraion  of  the  notes, — J9Mdf  that 
88  the  parpose  for  which  plaintiff 
indorsed  and  deliyered  the  notes  to 
defendant  was  not  accomplished 
by  them,  the  latter  acquired  no 
•title  to  them ;  that  he  had  no  right 
to  use  them  as  security  for  what 
he  had  before  paid  for  ».,  and  was 
therefore  liable.  Devdin  v.  Cole- 
man. 531 

See  Damaobs,  4 

Election  of  Rbmeddsb,  1. 
Negligence,  1. 
8tockbboxeb& 


CORPORATIONS. 

>Si0  Eyidekce,  7. 
Fbbrt  Companies. 
Foreign  Corporations. 
Insurance  f  PireJ. 
Insurance  (Life). 
Manufacturing  Corporations. 
Plank-road  Corporations. 
JV.  JS,  Co,  V.  McNamara  (Mem.), 
653. 


COSTS. 

1.  No  judgment  can  be  entered  upon 
a  remittitur  of  an  order  of  this 
court  reversing  an  interlocutoiy 
order  of  the  Supreme  Court,  nor 
can  the  costs  of  the  appeal  be  ad- 
lusted  by  the  clerk.  The  proceed- 
ings are  interlocutory,  and  costs 
are  to  be  adjusted  and  collected 
as  other  interlocutory  costs  are 
collected.    Bnnon  v.  Leigh.      427 

9.  Upon  motion  to  set  aside  a  judg- 
ment for  costs  entered  upon  such 
a  remittitur,  the  court  may  make 
a  proper  order  for  the  recovery  of 
the  costs ;  but  its  refusal  so  to  do 
does  not  affect  a  substantial  right, 
and  is  not  appealable.  Id. 

8.  Appeals  to  this  court  from  orders 
are  not  within  the  exceptions  of 
subdivision  5  of  section  307  of  the 
Code.  But  where  costs  are  given 
the  successful  party  is  entitled  to 
full  costs.    (Code,  %  307,  sub.  6.) 

Id. 


4.  Where,  upon  appeal  to  this  court 
from  an  order  granting  a  new  trial 
in  an  equitr  case,  Uie  order  is 
affirmed  ana  judgment  absolute 
ordered  against  appellant  *' with- 
out costs  to  either  party,'*  this  dis- 
poses of  all  the  costs  in  the  action, 
and  an  insertion  by  respondent  of 
costs  in  the  judgment  entered 
upon  the  remittitur  is  irregular. 
Atbsn  V.  sua.  591 


5.  A  motion  to  correct  the  judgment 
is  the  proper  remedy.  Whether 
an  appeal  from  the  judgment  is 
proper  in  such  case,  quere.        Id. 

((.  A  judgment  should  not  be  set 
aside  on  account  of  an  improper 
taxation  of  costs,  or  a  taxation 
wklMut  notice.  A  readjustment 
should  be  ordered,  and  the  amount 
of  reduction,  if  any,  be  deducted 
from  the  judgment  Watson  v. 
Gardiner  (Mem.).  671 

7.  Where  two  causes  of  action  are 
set  forth  in  the  com|>laint,  and  the 
defendant  succeeds  in  his  defence 
to  one  of  them,  but  a  judgment  is 
obtained  against  him  upon  the 
other,  he  is  not  entitled  to  costs 
for  the  successful  defence.         Id. 

8.  Where,  in  a  case  tried  by  a 
referee,  there  is  no  stipulation  as 
to  referee  fees,  it  is  incumbent 
upon  the  party  succeeding  to  show, 
affirmatively,  that  the  rSfeiee  was 
personally  present,  engaged  in  the 
reference,  for  days  enough  to 
make,  at  the  rate  of  three  dollars 
per  day,  the  sum  charged  in  the 
bill  of  costs.  Id. 

9.  An  allowance  of  ten  dollars  mo- 
tion costs,  to  abide  the  event  in  an 
order  granting  a  reference,  is  pro- 
per. Id. 

Sele  Afpkals,  20. 
Attachhbnts,  8. 
DMe  V.  DeUte  (Mem.),  695. 


COUNSEL  FEES. 
See  Injunction,  8, 4. 
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COUNTER-CLAIM. 
^  BLBonoK  OF  Rhhsdibs,  1. 


COURT  OF  APPEALS. 

Bee  Aftel&xs. 

Writ  of  Ebbob. 


OOURTB-MARTUIi. 

1.  The  ftct  tbat  courts-martial  were 
authorized  by  statute  prior  to  or 
soon  after  the  adoption  of  the  first 
Constitution  of  this  State;  that 
when  the  subsequent  Constitu- 
tions were  framed  these  tribunals 
thus  authorized  were  in  the  open 
and  continued  exercise  of  their  au- 
thority ;  that  when  in  either  of  the 
Constitutions  existing  courts  were 
abolished  or  modifled,  it  was  done 
by  express  provision,  and  that 
there  is  no  proyision  in  terms 
modifying  or  abolishing  courts- 
martial,  are  evidence  that  no  such 
abolition  was  intended.  The  fact, 
therefore,  that  they  are  not  in- 
cluded in  the  courts  authorized  to 
be  established  by  the  legislature  by 
the  provisions  oi  the  new  judiciary 
article  adopted  in  1869  (Const., 
art.  6,  §  19)  does  not  by  implica- 
tion prohibit  their  establishment 
Courts-martial  are  also  necessary 
incidents  to  the  ** discipline"  of 
the  State  militia  and  the  provision 
of  the  Constitution  requiring  the 
militia  to  be  "armed  and  disci- 
plined "  (art  11,  %  1) ;  also  the  pro- 
vision that  no  person  shall  be  held 
to  answer  for  a  capital  or  other- 
wise infamous  crime  except  on  in- 
dictment, except  in  cases  of  the 
militia,  etc.  (art.  1,  §  6),  recognize 
their  existence.  They  are,  uere- 
fore,  constitutional.  People  ex  rd, 
V.  DanieU.  274 

2.  The  legislature  has  the  power  to 
direct  the  enforcement  of  valid 
Judgments  by  imprisonment,  in 
case  property  cannot  be  found. 
The  provision,  therefore,  of  the 
Military  Code  of  1870  (§  214,  chap. 
81,  Laws  of  1870),  authorizing  the 
arrest  of  a  delinquent  in  case  suffi- 
cient goods  and  chattels  cannot  be 


found  to  satisfy  a  fine  or  penalty 
imposed  by  court-martial,  is  con- 
stitutional. Id, 


COVENANT. 
Bee  Yendob  abd  Ybndbe,  4. 


CREDITORS'  SUIT. 

Bee  Attachmentb,  4. 

Brick»(m  v.  Q^inn  (Mem.),  697. 


CRIMINAL  TRIAL. 

1.  The  prohibition  of  the  Constitu 
tion  of  the  State  against  compel- 
ling an  accused  person  to  be  a  wit- 
ness against  himself  (Const.,  art  1, 
§  6}  may  be  waived  by  him,  and  is 
waived  by  his  consenting  to  be  a 
witness  in  his  own  behalf  under 
the  act  of  1869,  in  relation  to  evi- 
dence in  criminal  prosecutions 
(chap.  678,  Laws  of  1869),  and  he 
thereby  subjects  himself  to  the 
same  rules  and  tests  applicable  to 
other  witnesses.  Oonnore  v.  The 
People,  240 

2.  If  the  facts  proved  upon>  a  crimi- 
nal trial  are  cai)able  of  two  con- 
structions, or  if,  in  one  view  of  the 
evidence,  a  particular  intent  may 
be  found,  and  yet  the  facts  may 
justify  the  finding  of  an  intent  in- 
Yolving  another  degree  of  guilt, 
the  court  is  bound,  upon  the  re- 
quest of  the  prisoner,  to  declare 
the  rule  •f  law  applicable  to  tho 
case  in  either  aspect  FotiBT  v. 
The  PiBop^  698 

Bee  EvTOENCB,  4, 5. 

MURDEK,  2. 

Tbial,  8, 4. 


CUSTOM. 

Bee  Usage. 

Johnson  v.  De  Peyeter  (Mem.X 
666. 
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DAMAGES. 

1.  The  rule  of  damages  in  cases  of 
marine  trespass  (t.  «.,  the  precise 
cost  or  value  of  the  article  at  the 
time  of  the  loss,  with  interest)  is 
not  applicable  to  the  case  of  the 
violation  of  a  contract  entered 
Into  for  the  express  purpose  of 
procnring  ffoods  for  side  at  their 
place  of  aestination.  A  loss  of 
profits,  the  direct  consequence  of 
the  breach,  if  within  the  contem- 
plation of  tho  parties  at  the  time 
of  making  the  contract,  and  if  not 
speculative  or  contingent,  may  be 
recovered.  (Rapallo,  J.)  Ibine- 
mann  v.  Heard.  27 

2.  Where  one,  with  intent  to  cheat 
and  defraud  another,  induces  him 
by  fraudulent  means  and  repre- 
sentations to  purchiise  stocks  for 
value  which  he  Ipiows  to  be  worth- 
less, he  is  liable  for  the  damages 
sustained,  whether  the  purchase  is 
made  from  him  or  another.  MtUh 
beU  V.  Meig$,  480 

8.  The  measure  of  damages  in  such 
case  is  the  difference  in  value 
of  the  stock,  as  the  condition  of 
the  company  issuing  it  really 
was,  and  as  the  purchaser  was 
fraudulently  induced  to  believe  it 
was.  The  market  price  of  the 
stock  about  the  time  or  soon  after 
the  purchase,  is  strong  evidence 
of  its  value,  and  in  the  absence  of 
other  proof  will  control.  But 
where  the  real  pecuniary  con- 
dition of  the  company  is  shown, 
from  which  it  appears  the  stoclos 
were  worthless,  such  market  price 
is  entitled  to  no  weight  upon  the 
question  of  value.  The  pur- 
cnaser,  after  discovery  of  its 
worthlessness,  is  not  bound  to 
mitigate  the  loss  of  him  by  whose 
fraud  he  was  induced  to  pur- 
chase, by  himself  cheating  some 
ignorant  purchaser.  Id. 

4.  In  an  action  for  the  unlawful 
taking  and  conversion  of  a  quan- 
tity of  household  fhmiture,  in- 
cluding carpets,  etc,  upon  the 
question  of  damages  as  to  the 
carpets,  the  court  charged  fhat 
the  rule  was,  *'  what  would  be  the 
value  to  a  part^  if  he  wanted  to 
get  the  same  articles  again.*'   BM^ 


no  error;  that  it  was  proper  U> 
include  not  only  their  worth  in 
market,  bat  alaa  the  value  of 
the  labor  in  catting,  making  and 
putting  down.  Starkof  v.  Edlff^ 
(Mem.)  876 

See  Ii^jTmcnoN,  1, 2,  3, 4,  5. 
CampbeU  v.  Page  (MenL),  658. 


DEBTOR  AND  CREDITOR 
See  ATTACBjOEirrB,  4. 


DEED. 

See  Plaitk-boad  GoBPOXATioira,  1, 
2. 
Vbhdos  ahd  Ybxtdbb,  4. 
WaUace  v.  Fee  (Mem.),  664. 


DEFENCES 
See  Jonrr  Defekdaittb,  2. 

MUHICIFAIi    COBPORATIOKS,    2. 


DEMAliO). 

Defendant  was  sued  as  indorser  upon 
a  note  containing  a  statement  uiat 
the  maker  had  aeposited  wiUi  the 
payee  certain  collaterals  witii  au- 
thority to  the  latter  to  sell,  without 
notice  in  case  of  non-payment; 
these  collaterals  came  to  plaintiff's 
hands  when  it  became  nolder  of 
the  note.  When  payment  of  the 
note  was  demanded  of  the  maker 
he  demanded  of  the  notary  pre- 
senting it  a  return  of  the  ccllater- 
als,  stating  his  readiness  and  wOl- 
ingness  to  pay  upon  production 
thereof;  the  notary  dia  not  have 
them.  Held^  that  the  demand  and 
refusal  were  insufficient  to  chai^ 
the  indorser ;  that  to  constitute  a 
valid  demand  the  collaterals  should 
have  been  produced,  or  had  in 
readiness  to  be  surrendered  upon 
payment.  0,  Nat.  Bank  v.  AnL 
^  474 
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DEBIUBRER 
CAinui  OF  Action,  6. 

IllBUKAJVCE  (LiFB),  4. 


DEPOSITIONS. 

See  GOMHIBBIONB. 

DIVORCE. 

See  Alim  ONT. 


DOWER. 

1.  A  statutory  foTedoeure  and  sale 
under  a  power  of  sale  contained 
in  a  purchase-money  mortgage, 
bars  the  right  of  dower  of  the  ^e 
of  the  mortgagor,  who  was  not  a 
party  to  the  mortgage.  BraeheU 
y.  Bium,    /  8 

2.  Although  she  does  not  derive  title 
from  her  husband,  yet  she  claims 
under  him  within  the  intent  of  the 
provisions  of  the  Revised  Statutes 
regulating  mortgage  sales  under 
powers.  (2  R  8.,  745,  g  8,  as 
amended  by  the  act  of  184D,  g  12, 
chapter  842,  Laws  of  1840.)  It  is 
only  by  virtue  of  his  seizm  that 
she  can  claun,  and  her  inchoate 
right  is  subject  to  any  claim  to 
which  the  title  he  acquired  was 
subject  It  is  subordmate  to  a 
purchase-money  mortgage,  and 
sub8e<q[uent  to  it  in  the  order  of 
priority :  and  where  it  ripens  into 
actual  title,  upon  the  death  of  her 
husband,  it  is  subsequent  in  point 
of  time.  Id, 

8.  Where  a  husband  is  seized  of  a 
vested  remainder  expectant  upon 
an  estate  for  Ufe,  subject  to  be 
defeated  by  his  own  dieath  prior 
to  that  of  the  tenant  for  life,  and 
he  purchases  the  life  estate,  this  is 
such  a  seizbi  as  eives  the  wife 
dower  subject  to  be  defeated,  as 
above.  The  husband  cannot  alien- 
ate or  incumber  the  estate  to  the 
prejudice  of  the  wife's  dower,  nor 
is  the  same  affected  by  the  sale  of 
the  life   estate   upon   execution 


asaiust  the  husband.     Simie  v. 
Jadcaon,  161 

8U  FOBECLOBUBE,  4. 

EASEMENTS. 

1.  The  owners  of  property  adjoining 
a  street  in  the  ci^  of  JN  ew  York, 
laid  out  under  the  act  of  1818,  have 
an  easement  in  the  street,  in  com- 
mon with  the  whole  people,  to  pass 
andrepass,  andalso  to  have  free 
access  to  their  premises ;  but  the 
mere  inconvenience  of  such  access 
occasioned  by  the  lawM  use  of 
the  street  by  a  railroad  is  not  the 
subject  of  an  action.  KelUnger  y. 
Fofiy-eeeondStreeiand  Grand  Street 
Fnrry  BaSroad  Company.         206 

2.  Adjoining  proprietors  have  each 
an  easement  in  the  land  of  the 
other  covered  by  a  partj  wall, 
and  the  title  of  each  owner  is  quali- 
fied by  the  easement  to  which  the 
other  is  entitled.  This  easement 
includes  the  right  to  increase  the 
height  of  the  wall,  provided  such 
increase  can  be  made  without 
detriment  to  the  strength  of  the 
wall,  or  to  the  property  of  the  adja- 
cent owner.  The  party  making 
the  addition,  however,  does  it  at 
lus  peril ;  he  must  insure  the  safety 
of  Uie  work,  and  if  injunr  results 
he  is  liable.    Brooks  v.  OwrUe, 

689 

8.  S.,  owning  two  adjoinhig  lots, 
erected  a  house  on  each,  with  a 
party  wall  between  them.  He 
conveyed  one  lot  to  plaintiff 's  and 
one  to  defendant's  grantor,  by 
deeds  recorded  the  same  day.  The 
description  in  the  former  deed 
conveyed  the  par^  wall  and  two 
inches  beyond.  Plaintiff  brought 
action  to  recover  possession  of  the 
strip  from  the  center  of  the  party 
wall  to  the  boundary  line.  Held^ 
that  plaintiff's  premises  were 
charged  with  a  servitude  of  having 
the  wall  stand  as  an  exterior  wall 
to  defendant's  house  and  as  a  sup- 
port to  its  beams  so  long  at  least  as 
the  bulidings  should  endure ;  that 
the  right  to  use  the  party  wall 
necessarily  carried  with  it  the 
right  to  occupy  the  two-inch  space 
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with  the  timbers  which  were  to 
find  support  in  the  wall,  and  to 
haye  the  buildings  and  wall  remain 
as  they  were  at  the  time  of  the 
conveyances  from  8.,  while  they 
endure;  that  actual  possession, 
therefore,  could  not  be  given  to 
plaintiff.    Bogen  v.  SinsMimer,   / 

646 

i.  As  to  whether  an  action  of  eject- 
ment would  lie  in  such  case,  qiiere. 
At  least  all  plaintiff  could  recover 
would  be  the  fee,  subject  to  the 
ejectment.  M 

See  WaOaoe  v.  Fee  (Mem.),  694. 


ECCLESIASTICAL  LAWS. 

See  JuBiBDicnoK,  1. 


ELECTION  OF  REMEDIES. 

Where  an  agent  converts  property 
of  his  principal  in  his  hands,  and 
which  he  has  agreed  to  account  for 
and  pay  over,  the  principal  has  his 
election  to  sue  for  the  breach  of 
the  contract  or  for  the  conversion ; 
and  if  he  elects  to  proceed  for  a 
breach  of  the  contract,  he  may  in- 
terpose it  as  a  counter-claim  in 
an  action  upon  contract  brought 
against  him  by  the  agent.  Ooit  v. 
Stewart,  17 


ELECTIONS. 

1.  A  minority  of  the  whole  body  of 
qualified  electors  may  elect  to  an 
office  where  the  majority  decline 
to  vote,  or  where  mey  vote  for 
one  who  is  ineligible  to  the  office, 
knowing  of  the  disqualification. 
Notice  of  the  disqualifying  fact, 
and  of  its  legal  effect,  may  be 
given  so  directly  to  the  voter  as  to 
charge  him  with  actual  knowledge 
of  the  disqualification ;  or  the  dis- 
qualifying fact  may  be  so  patent 
or  notorious  as  that  his  knowledge 
of  the  ineligibility  may  be  pre- 
sumed as  matter  of  law.  But  not 
only  the  fact  which  disqualifies, 
but  also  the  rule  or  enactment  oi 


law  which  makes  it  thus  effectiial» 
must  be  brought  home  so  clearly 
to  the  knowledge  or  notice  of  the 
elector  as  that  to  give  his  vote 
therevnth  indicates  an  intent  to 
waste  it  in  order  to  render  his  vote 
a  nullity.    Peo]ple  ex  rd,  v.  Olute. 

451 

2.  Where  a  majority  of  the  electors, 
through  ignorauce  of  the  law  or 
the  fact,  vote  for  one  ineligible  to 
the  office,  the  votes  are  not  nulli- 
ties ;  but  while  they  fail  to  elect, 
the  office  cannot  be  given  to  the 
qualified  person  having  the  next 
highest  number  of  votes.  Th« 
election  is  a  failure,  and  a  new 
election  must  be  had.  (The  rule 
stated  which  should  govern  in  such 
case.)  Id. 


EJECT10SNT8. 


See  ExsEKEirrB,  4. 

USUKY,  5. 


EMINENT  DOMAIN. 
See  Ikfasttb,  1,  21 


EQUITABLE  ASSETS. 
See  Attachments,  2,  3, 6. 


EQUITY. 

Where  an  owner  has  permitted 
his  right  to  satisfy  a  mortgage  to 
remain  dormant  for  nearly  wirty 
vears,  during  which  time  others 
have  paid  the  assessments  and 
taxes  and  made  improvements,  in 
the  belief  that  they  had  title  under 
a  foreclosure  of  the  mort^i^ 
equity  will  require,  as  a  condition 
of  his  regahung  possession,  the 
payment  or  such  assessments  and 
taxes  and  for  such  improvements, 
in  addition  to  the  amount  of  the 
mortgage.     Miner    v.   Beekman, 

387 

See  Ldcit  ATiON  of  Actionb,  8, 4, 6, 7. 
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ERROR  (WRIT  OF). 
See  Writ  of  Esbor 


ESTOPPEL. 

1.  Where  a  will  gives  to  the  execu- 
tor no  authority  to  sell  the  testa- 
tor's real  estate  or  control  over  it, 
but  with  the  knowledge  of  the 
heirs  he  applies  to  the  court  and 
obtains  an  order  authorizing  him 
to  sell,  and  with  Uie  consent  and 
at  the  request  of  the  heirs  he  does 
negotiate  a  sale,  receives  the  pur- 
chase-money and  conveys  by  deed, 
the  heirs  also  informing  the  pur- 
chaser that  the  executor  is  the 
authorized  agent  to  make  the  sale, 
the  purchaser  has  a  right,  without 
further  inquiry,  to  rely  upon  the 
truth  of  such  assurances,  and  the 
heirs  are  estopped  from  disputing 
them  or  thereafter  asserting  title 
to  the  land  conveyed  upon  the 
ground  of  want  of  authority  in  the 
executor.    FavUl  v.  Boberte.    222 

2.  When  a  forged  certification  of  a 
check  is  presented,  at  the  bank 
upon  which  the  check  is  drawn,  to 
the  teller  whose  certificate  it  pur- 
ports to  be,  and  he  pronounces  it 
genuine,  he  adopts  the  certifica- 
tion, and  the  bank  is  bound  hj  it 
the  same  as  if  it  was  genuine. 
C.  Nat.  Bank  v.  Nai,  Bank  of  G. 

675 

8.  It  is  not  necessary  to  an  equitable 
estoppel  that  the  party  should 
intend  willtully  to  mislead;  but 
whatever  may  oe  the  intent,  if  he 
make  such  a  representation  as  a 
sensible  man  wou)d  take  to  be  true, 
and  believe  that  it  was  meant  that 
he  should  act  upon  it,  and  he  does 
so  act,  the  party  making  the  repre- 
sentation is  precluded  from  con- 
testing its  truth.  Id, 

4.  So.  also,  it  is  not  necessary  that  a 
party  should  act  afilrmatively  upon 
a  declai*ation  to  claim  an  estoppel. 
If  he  has  rested  not  in  reliance  upon 
it,  but  has  means  in  his  power  to 
retrieve  his  position,  anci  relying 
up«n  the  statement  and  in  conse- 
quence of  it,  he  refrains  from  using 
these  means,  his  claim  will  be 
upheld.  .  Id. 


5.  The  arrest  and  detention  of  a 
swindler  are  powerful  means  in 
coercing  restoration  of  property 
he  has  unlawfiilly  obtained,  and 
the  loss  of  these  means  in  conse- 
quence of  a  reliance  upon  the 
declarations  of  another  estops  that 
other  from  denying  the  truth  of 
the  declarations.  (Rafallo,  J.,  dis- 
senting.) Id. 

6.  0.  &  Co.  delivered  to  R.  certain 
gold  checks  and  certificates,  re- 
ceiving therefor  R.*8  check  upon 
plaintiff's  bank,  purporting  to  be 
certified  by  its  teller.     0.  &  Co. 
immediately  sent  a  messenger  with 
the  check  to  plaintiff's  bank,  who 
handed  it  to  the  teller,  asking  if  it 
was  all  right.    The  teller  replied 
that  it  was. .  The  messenger  imme- 
diately returned  and  reported  this 
toC.  &Co.    The  certification  was 
in  fact  forged.    Relying  upon  tlie 
declaration  of  the  teller,  C.  &  Co. 
refrained  from  taking  such  mea- 
sures as  might  and  probably  would 
have  stopped  the  pa^pient  of  the 
gold  checks,  or  a  portion  of  them. 
C.  &  Co.  deposited  the  check  with 
defendant.    Plaintiff  brought  suit 
to  recover  back  the  money  paid 
thereon.    Upon  the  trial  the  judge, 
after  charging,  in  substance,  that 
if  C.  (one  of  the  firm  of  C.  &  Co.) 
had  done  all  that  could  be  done  on 
his  part  at  the  time  of  making  the 
declaration,  and  had  put  himself  in 
such  a  position  that  the  declaration 
could  not  affect  his  action,  then 
the  principle  of  estoppel  would 
not   apply,  charged  as   follows : 
"  The  delivery  of  these  gold  checks 
on  the  part  of  Mr.  C,  it  is  insisted 
upon,  is  in  law  a  delivery  of  the 
gold.    I  think  it  was  not.^'    Held, 
&at  although  the  charge,  if  con- 
strued as  a  statement  of  law  appli- 
cable to  all  cases,  might  be  tech- 
nically inaccurate,  yet,  as  used,  it 
simply  conveyed  the  Idea  that  there 
was  not  such  a  delivery  as  pre- 
vented   the   interception   of  the 
checks  and  stoppage  of  pajinent, 
and  so  considered  it  did  not  mis- 
lead the  jury,  and  was  not  error. 
Also  fuUdy  that  plsuntiff  was  estop- 
ped by  the  declaration  of  its  teller 
from  questioning  the  genuineness 
of  the  certification.  Id. 

7.  The  declaration  of  A.  to  B.,  not 
made  with  the  purpose  or  belief 
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that  it  would  be  commnnicated  to 
C.  or  would  influence  his  action, 
constitutes  no  estoppel  upon  A., 
although  G.  afterward  hear  of  it 
and  acts  upon  it  McuffePiiCTg  y. 
ExMiinii  (Mem.).  676 

iSm  Cortraot,  3. 
PABTsnBBsmp,  1 


EVIDENCK. 

1.  In  an  action  against  a  Tendor  to 
recoyer  back  a  pajrment  made 
upon  an  ezecutoir  contract  for  the 
sale  of  land,  an  abstract  of  title  of 
the  land  agreed  to  be  conveyed, 
ftumished  by  him  to  the  vendee,  to 
aid  in  makmg  a  search,  is  compe- 
tent evidence  against  the  defendant 
as  showing  his  claim  of  title,  and 
this  followed  by  proper  evidence, 
showing  that  the  title  thus  chimed 
is  defective,  makes  out  a  |>rima 
ftuit  case,  putting  defendant  to 

Sroof  of  any  other  and  better  title, 
'  any  he  has.    Hartley  v.  JavM%, 

88 

2.  The  trustees  of  a  manufiu^uring 
corporation  oiganized  under  the 
act  to  authorize  the  formation  of 
corporations  for  manufacturing 
ana  other  purposes  (chapter  40, 
Laws  of  1848),  are  neither  parties 
nor  privies  to  a  Judgment  against 
the  company;  and  where,  in  con- 
sequence of  a  failure  to  make  and 
file  an  annual  report  as  required 
by  section  12  of  that  act,  they  have 
become  liable  to  pay  the  debts  of 
the  companj^,  and  an  action  is 
brought  against  them  to  enforce 
that  uability  and  collect  a  debt  due 
from  the  companv,  proof  of  the 
recovery  of  such  a  judgment 
thereon  is  neither  conclusive  nor 
'prima  fado  evidence  of  the  debt. 
MUler  V.  White,  187 


8.  Where  the  evidence  of  a  witness 
is  sought  to  be  impeached  by  writ- 
ten statements  alleged  to  have 
been  made  bv  him,  the  writing 
should  be  produced  to  the  witness 
for  inspection  and  examination, 
and  questions  as  to  the  contents  are 
not  ordinarily  admissible.  Gaff- 
tiei/  V.  Tfie  People.  416 


4.  Upon  the  trial  of  an  indictmetit 
for  murder,  one  C.  was  examined 
as  a  witness  for  the  prisoner,  and 
gave  material  testimony.  Upon 
cross-examination  he  testified  that 
on  the  day  of  the  homicide  he 
madea  statement  in  writing,  signed 
it  with  his  mark,  and  swore  to  it 
Various  questions  were  then  asked 
him  with  intent  to  show  that  he 
had  made  statements  in  oonflicfc 
with  his  testimony.  These  ques- 
tions were  not  objected  to.  Wit- 
ness denied  the  making  of  suc^ 
statements.  The  written  state- 
ment was  produced  tothe  witnesi, 
and  was  also  identified  by  th9 
officer  to  whom  it  was  made.  It 
contained  statements  in  conflict 
with  C.'s  evidence,  and  substan- 
tiall  V  as  stated  in  the  questions  put 
to  the  witness.  After  the  prison- 
er's counsel  rested,  this  statement 
was  offered  in  evidence  by  the  pro- 
secution. It  was  objected  to  as 
incompetent  Hdd^  that  the  ob- 
jection was  properlv  overruled; 
that  if  any  part  of  tne  statement 
was  obiectionable  as  not  relating 
to  inquiries  which  had  been  made 
of  tne  witness,  that  objection 
should  have  been  specifically 
taken.  Id, 

6.  The  counsel  for  prisoner,  on  his 
examination  of  C,  showed  by  him 
that  the  written  statement  was 
made  while  he  was  under  arrest, 
and  that  he  supposed  he  would  be 
discharged  upon  signing  it  The 
prosecution  then  called  the  officer 
under  whose  direction  the  state- 
ment was  made,  and  asked  him 
if  he  held  out  any  inducement  or 
used  any  compulsion  to  induce  G. 
to  make  and  sign  it.  To  this 
question  the  prisoner's  counsel  ob  • 
jected,  and  objection  was  over- 
ruled.   Beldy  no  error.  M. 

6.  Although  ^e  intent  is  essential  to 
constitute  the  offence  of  usury,  the 
intent  must  be  deduced  fi'om,  and 
determined  by  the  facts.  The 
knowledge  and  voluntarily  taking 
or  reserving  a  greater  interest  or 
compensation  for  a  loan  than  that 
allowed  by  law  is  per  ee  usurious. 
The  offence  is  not  condoled  by 
want  of  intent  to  violate  the  statute 
or  by  giving  to  the  transaction 
another  name  than  that  ef  a  loan 
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Accordingly,  hddy  that  evidence  of 
plaintin  as  to  his  intent  to  take 
more  than  seren  per  cent  per  an- 
num for  a  loan  was  properly  ex- 
cluded.   FiedSlar  t.  Darrtn,      487 

X  As   between    stockholders,   the 

books  of  a  corporation  and  sworn 

copies  thereof  are  oompetent  evi- 

>dence  to  show  the  acts  of  the 

corporation.    HutMi  y.  MeigB. 

480 
8$e  CoMUOK  Oabbibbs,  t. 
OoinnACTs,  1. 
,    Byidbkgs,  2. 
Tbial,  4. 
HiTieksn  v.  Mi  B.  Life  Ins.  Oo,, 

(Mem.),  657. 
Budd  y.  Sindair  (Mem.),  608. 


EXECUTION. 

&6  DowsB,  8. 

Enckaon  y.  Quinn  (Mem.),  697. 


EXECUTORS    AKD    ADMINIS- 
TRATORS. 

See  Afpakekt  OwinsB,  2. 
Cause  of  Action,  8. 
forrolosube,  4. 
LnaTATiON  of  Actions,  8,  9. 
Wills,  8. 


PERRY  COMPANIES. 

1.  It  is  the  duty  of  a  ferry  company 
not  only  to  carry  its  passengers 
safely,  but  not  to  injure  them  by 
any  act  of  carelessness  or  negli- 
gence. It  is  negligence  for  its 
employes  to  order  teams  to  pass 
off  its  boat  before  the  bridge,  pre- 
pared for  that  purpose,  is  pro- 
l)erly  adjusted.  Eaeman  y.  H, 
L,  &  L  Go,  58 

2.  Plaintiff  was  passing  on  to  one 
of  defendant's  ferry  boats.  In 
consequence  of  the  crowd  moy- 
ing  off  the  boat  he  was  obliged  to 
step  upon  the  stringer,  separating 
the  passage  from  the  carriageway. 
Plaintiff 's  witnesses  testified  that 
before  the  bridge  was  adjusted  to 
the  level  of  the  boat,  and  while 
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it  was  some  eight  or  nine  inches 
above  it,  defendant's  employes 
dropped  the  chain  and  ordered  the 
teams  to  pass  off.  A  horse,  at- 
tached to  a  heavily  laden  cart,  in 
attempting  to  do  so,  struck  his 
foot  i^^nst  the  bridge  and  fell ; 
the  shaft  of  the  cart  struck  plain- 
tiff and  broke  his  leg.  The  jury 
found  a  verdict  for  plaintiff. 
EJdd^  that  ordering  the  teams  from 
the  boat  before  the  bridge  was 
properly  adjusted  was  a  negligent 
act,  likely  to  produce  the  result 
which  ibllowea  to  the  horse  ;  that 
it  was  not  negligjence,  as  matter  of 
law,  for  the  plaintiff  to  be  going 
upon  the  boat,  according  to  the 
usual  custom,  before  those  disem- 
barking had  idl  passed  off,  nor, 
under  the  circumstances,  to  be 
standing  upon  the  stringer;  and 
that  the  evidence  was,  therefore, 
sufficient  to  go  to  the  jury  and  to 
sustain  their  finding.  M, 


FINDINGS  OF  FACT  AND  LAW. 

A  general  finding  of  a  referee,  like 
a  general  verdict,  is  controlled  by 
a  special  finding  of  &ct.  Phdpa 
y.  Vischer.  69 

See  Morgan Y,  MuUigan  (Mem.),  665. 
WlUtin  v.  P<m^a^(Mem.),674. 


FORECLOSURE. 

A  statutory  foreclosure  and  sale 
under  a  power  of  sale  contained 
in  a  purchase-money  9iortgage, 
bars  the  right  of  dower  of  the  wife 
of  the  mortgagor,  who  was  not  a 
party  to  the  mortgage.  BraekeU  y. 
oaum.  8 

Although  she  does  not  derive  title 
from  her  husband,  yet  she  claims 
under  him  within  the  intent  of  the 
provisions  of  the  Revised  Statutes 
regulating  mortgage  sales  under 
powers.  (2  R.  S.,  745,  |  8,  as 
amended  by  the  act  of  1840,  §  12, 
chap.  842,  Laws  of  1840.)  It  is 
only  by  virtue  of  his  seizin  that 
she  can  claim,  and  her  inchoate 
right  is  subject  to  any  claim  to 
which  the  title  he  acquired  was 
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subject.  It  is  subordinate  to  a 
parchase-money  mortgage,  and 
subsequent  to  it  in  the  order  of 
priority ;  and  where  it  ripens  into 
an  actual  title,  upon  the  death  of 
her  husband,  it  is  subsequent  in 
point  of  time.  Id. 

8.  Plaintiff  was  the  owner  of  a  mort- 
gage covering  a  farm,  which  was 
subsequent  to  the  execution  of 
the  mortgage  sold  to  B. ;  B.  exe- 
cuted a  mortgage  thereon  to  Q. 
for  $1,200.  He  then  sold  seventy- 
seven  acres  thereof  toC.  He  con- 
veyed the  residue,  excepting 
twenty  acres,  to  H.  S.,  subject  to 
plaintiff's  mortffa^e  and  another, 
both  of  which  U.  S.  agreed  to  pay. 
H.  8.  gave  back  a  mortgage  to 
secure  $8,500  of  the  purchase- 
money,  containing  a  proviso  tliat 
no  part  of  the  sum  secured  should 
become  due  or  payable  until  all 
liens  and  incumbrances  not  as- 
sumed by  the  mortgagor  should 
be  paid  and  discharged  of  record. 
The  twenty  acres  excepted  were 
upon  the  same  day  conveyed  by 
B.  to  E.  8.  This  deed  was  made 
subject  to  the  same  mortgages 
referred  to  in  the  deed  to  H.  8.  Q. 
foreclosed  his  mortgage  by  action. 
Plaintiff  was  not  made  a  party 
Under  the  judgment  therem  the 
portion  conveyed  to  H.  8.  was 
sold,  subject  to  all  incumbrances 
prior  to  Q.'s  mortgage;  the  pur- 
chaser assigned  his  bid  to  M.,  who 
received  the  sheriff's  deed.  In  an 
action  to  foreclose  plaintiff's  mort- 
gage, M.  claimed  that  the  twenty 
acres  sold  to  E.  8.  should  be  sold 
first,  upon  the  ground  that  Q.'s 
mortgage  was  pro  tanio  an  alien- 
ation of  the  property ;  that  he,  as 

'  purchaser,  acquired  the  rights  of 
the  mortgagee,  and  that  the  con- 
veyance under  the  foreclosure  of 
that  mortgage  related  back  to  the 
date  of  the  mortgage  and  was  to 
be  regarded  as  a  conveyance  prior 
to  that  of  E.  8.  Held,  that  in  the 
absence  of  proof  to  the  contrary, 
it  must  be  presumed  that  the  sale 
upon  the  foreclosure  of  Q.'s  mort- 
gage was  conducted  in  accordance 
with  the  Judgment  directing  it,  and 
that  sucn  judgment  directed  the 
lands  conveyed  to  H.  8.  to  be  first 
sold;  that  they  were,  in  equity, 
liable  to  be  so  sold,  as  H.  8.  had  | 


in  his  hand  an  amount  of  the 
purchase-money  sufficient  to  pay 
that  mortgage;  that  they  were 
also  primarily  liable  for  the  pay- 
ment of  plaintiff^s  mortgage,  and 
when  they  were  sold,  subject  to 
this  incumbrance,  the  inference  is 
they  were  sold  subject  to  the  entire 
burden  thereof ;  and  that  therefore 
the  judgment  herein  should  direct 
that  such  lands,  now  the  lands  of 
M. ,  be  first  sold.    Hart  v.  Wandle. 
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4.  G.,  the  husband  of  plaintiff,  in 
his  lifetime  executed  a  mortgage 
upon  two  lots  of  land,  in  which 

Slaintiff  joined.  8ubsequent  to 
is  death,  plaintiff,  as  his  admin- 
istratrix, executed  another  mort- 
gage thereon,  pursuant  to  a  decree 
of  the  surrogate,  made  upon  the 
ground  that  the  personal  property 
was  insufficient  to  pay  the  debts. 
Defendant,  L.,  as  grantee  of  the 
heir  of  G. ,  had  notice  of  the  appli- 
cation to  the  surrogate,  and  ap- 
peared thereon.  Plaintiff's  dower 
m  the  two  lots  was  admeasured 
to  her  in  one  of  them.  L.  sold 
the  lots  to  D.,  subject  to  the  mort- 
gages and  the  dower  as  admeas- 
ured, and  D.  sold  the  lot,  no 
Sart  of  which  was  assigned  for 
ow^er,  to  8.,  who  assumed  the 
mortgages  and  agreed  to  pay  them. 
Plaintiff  subsequently  became 
owner  of  both  mortgages.  In  an 
action  to  foreclose  them, — Hdd^ 
Ist.  That  defendant,  L.,  was  con- 
cluded by  the  decree  of  the  sur- 
rogate as  to  amount  of  assets  in 
plain!  iff 's  hands  as  administratrix 
and  the  amount  of  deficiency,  and 
tliat  an  offer  to  prove  that  plain- 
tiff's resources  for  purchasing  the 
mortgages  came  from  moneys 
belonging  td  the  estate  was  prop- 
erly overruled.  2d.  That  plaintiff 
was  liable  to  contribute  toward 
the  payment  of  the  first  mortgage 
to  the  extent  of  the  interest  upon 
one-third  of  the  principal  during 
her  life ;  that  8.  was  liable  for 
the  payment  of  the  entire  amount, 
and  that  defendant,  L.,  was  enti- 
tled to  receive  what  the  plaintiff 
was  liable  to  pay.  Oraham  v. 
Linden,  547 
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FOREIGN  CORPORATIONS. 

A  foreign  railway  corporation 
cannot  claim  the  benefit  of  the 
statute  of  limitations  of  this  State 
in  an  action  of  which  the  courts 
of  this  State  have  jurisdiction, 
although  it  has  before  the  com- 
mencement of  the  action  for  the 
time  specified  in  the  statute  con- 
tinuously operated  and  carried  on 
a  railroad  in  this  State,  having*a 
large  amount  of  property  for  all 
that  time  within  the  State,  and 
having  a  managing  agent  resident 
therein.  lUUhbun  v.  jfT.  0,  JB.  Co. 
(Mem.),  656 

See  Attachments,  6. 


FOREIGN  JUDGMENTS. 


See  FoBHSB  Abjudication,  2. 


FORGERY. 


See  Estoppel,  2,  6. 


FORMER  ADJUDICATION. 

1.  Upon  an  application  made  to  the 
Supreme  Court  under  the  provi- 
sions of  the  act  of  1840  (chap.  884, 
Laws  of  1840),  to  prove  an  exem- 
plified copy  of  a  foreign  will,  an 
order  was  made  adjudging  that 
the  instrument  so  offerea  was  not 
the  last  will  and  testament  of  the 
deceased,  and  denying  the  appli- 
cation, which  order  was  made  upon 
the  ground  that  the  case  was  not 
brought  within  that  statute.  In 
proceedings  before  a  surrogate  for 
the  probate  of  the  will  itself, — 
Held,  that  such  order  was  no  bar. 
In  re  IHee.  88 

2.  A  Judgment  of  a  court  of  another 
State  is  only  conclusive  upon  the 
parties  where  it  Lb  a  definitive  judg- 
ment upon  the  same  cause  of  action 
upon  the  merits.  An  interlocutory 
order  upon  a  special  application 
pending  the  suit,  is  not  conclusive 
upon  a  similar  application  in  an 
action  in  this  State.  BHnMey  v. 
hnnkley.  184 

See  FoBECLOSUSE,  4. 


FRAUD. 

1.  Fraud  is  not  established  by  prov- 
ing the  falsity  of  statements  which 
were  simply  expressions  of  opinion 
and  belief  founded  upon  informa- 
tion derived  from  others.  The 
party  alleging  fraud  must  show, 
m  addition,  that  he  who  made  the 
statements  knew  l^iem  to  be  &lse 
at  the  time  of  making  them.  Bub- 
Ml  V.  Meige,  480 

2.  Where  one,  with  intent  to  cheat 
and  defraud  another,  induces  him 
by  fraudulent  means  and  repre- 
sentations to  purchase  stocks  for 
value  which  he  knows  to  be  worth- 
less, he  is  liable  for  the  damages 
sustained,  whether  the  purchase 
is  made  from  him  or  another.    Id, 

8.  The  measure  of  damages  in  such 
case  is  the  difference  in  value  of  the 
stock,  as  the  condition  of  the  com- 
pany issuing  it  really  was,  and  as 
the  purchaser  was  mudulently  in- 
diiped  to  believe  it  was.  The  mar- 
ket price  of  the  stock,  about  the 
time  or  soon  after  the  purchase,  is 
stronff  evidence  of  its  value,  and  in 
the  absence  of  other  proof  wiU 
control.  But  where  the  real  pecu- 
niary condition  of  the  company  is 
shown,  from  which  it  appears  the 
stocks  were  worthless,  such  mai- 
ket  price  is  entitled  to  no  weight 
upon  the  question  of  value.  The 
purchaser,  after  discovery  of  its 
worthlessness,  is  not  bound  to 
mitigate  the  loss  of  him  by  whose 
fraud  he  was  induced  to  purchase, 
by  himself  cheating  some  ignorant 
purchaser.  Id, 

4.  The  rule  that  he  who  seeks  to  re- 
scind an  agreement  upon  the 
ground  of  fraud,  must  place  the 
other  party  in  as  good  a  situation 
as  that  in  which  he  was  when  the 
agreement  was  made,  is  satisfied 
if  the  judgment  asked  for  will  ac- 
complish that  result,  and  in  such 
a  case  no  offer  to  return  that  which 
was  received  Is  necessary.  AUer- 
ton  V.  AUertan  (Mem.).  670 

5.  Accordingly,  hdd,  that  where 
plaintiffs  were  induced  by  the 
fraudulent  representations  of  de- 
fendant, their  partner,  to  sell  out 
their  interest  in  the  partnership 
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property  for  a  sum  paid  in  cash, 
and  where  the  complaint  aUegea 
and  it  appeared  that  defendant  had 
recdved  more  than  the  amount 
paid  out  of  the  avails  of  the  pro- 
perty, and  the  ludgment  asked  for 
was  that  def  enaant  account  for  the 
moneys  received  and  pay  over  the 
surplus  after  deducting  the  sum 
paid,  that  it  was  not  necessary  to 
allege  or  show  an  offer  to  return 
the  money  received  on  the  sale.  Id. 

See  FUMkughY,  SaekettQILem.),  699. 


FRAUDULENT   CONVEY- 
ANCES. 

See  Cause  of  Action,  8. 


FUGITIVES. 
See  CoNSTiTTmoNAL  Law,  8. 


GENERAL  TERM.   * 

1.  Where  a  Judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  by  the  General  Term  and 
new  trial  ordered  upon  questions  of 
fact,  the  General  Term  is  not  re- 
quired to  specify,  in  its  order,  the 
particular  errors  of  fact  to  author- 
ize a  review  in  this  court;  it  is 
sufficient  if  the  order  states  gene- 
rally that  the  reversal  was  based 
wholly,  or  in  part,  upon  errors  of 
fact.    EubbeU  v.  Meiga.  480 

2.  The  General  Term  has  not  only 
authority  but  it  is  its  duty,  where 
the  facts  established  reqmre  it,  to 
reveree  a  judgment  as  to  one  or 
more  of  several  joint  defendants, 
and  affirm  it  as  to  others.  Id, 


GOVERNOR. 

See  CoNBTrrtmoNAL  Law,  8. 
Justice  of  the   Supreme 
Court,  1. 


GUARDIAN  AND  WARD. 
See  iNFAirrB,  1, 2. 


mGHWATS. 

The  provision  of  the  act  of  1867 
amending  the  act  to  prevent  ani- 
mals from  running  at  laige  upon 
the  highways  (Laws  of  1867,  chap. 
814,  §  2),  which  gives  a  remedy 
for  injuries  by  eatUe  trespasdng, 
applies  only  to  cattle  trespassing 
upon  premises  from  the  highway ; 
it  has  no  application  to  me  case 
of  a  trespass  by  the  cattle  of  one 
gaining  access  through  a  division 
fence  to  the  lands  of  an  adjoininir 
owner.    Jones  v.  Shddcn.         ATI 

See  Municipal  Cobforationb,  8. 
Nboliqencb,  7. 
WaUaoe  v.  Fee  (Mem.),  604. 


HUSBAND  AND  WIFE. 

1.  Where  a  husband  is  seized  of  a 
vested  remainder  expectant  upon 
an  estate  for  life,  subject  to  be  de- 
feated by  his  own  death  prior  to 
that  of  the  tenant  for  life,  and  he 
purchases  the  life  estate,  this  is 
such  a  seizin  as  gives  Uie  wife 
dower,  subject  to  be  defeated  as 
above.  The  husband  cannot  alien- 
ate or  encumber  the  estate  to  the 
irejudice  of  the  wife*s  dower,  nor 
is  the  same  affected  by  the  sale  of 
the  life  estate  upon  execution 
against  the  husband.  Hauee  v. 
Jackeon,  161 


e 


2.  By  articles  of  separation  between 
a  husband  and  wife,  certain  chat- 
tels were  conveyed  to  a  trustee  for 
the  benefit  of  the  wife,  and  were 
accepted  in  full  satisfaction  for  her 
support  and  maintenance,  on  con- 
dition that  all  mortgages,  etc., 
thereon  should  be  discluirged  by 
the  husband  in  ninety  days,  which 
he  covenanted  to  do.  The  instru- 
ment declared  that  the  wife  did 
not  admit  the  validly,  as  against 
herself,  of  any  outstanding  mort- 
eaee,  etc.,  and  that  the  husband 
dia  not  assume  any  liability  be- 
yond the  amount  of  existing  liens. 
At  the  time  of  the  execution  of  the 
instrument  a  chattel  mortgage  ex- 
isted upon  the  property,  which 
was  not  filed,  and  was  unknown 
to  the  wife  or  trustee.  No  inquiry 
was  made  by  them  as  to  incum- 
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brances.  EM  (Pboxhax,  J. .  dift- 
flenting),  that  the  laimiagis  of  the 
infitrument  implied  the  ezisteiioe 
of  mortgages,  and  was  sufficient 
to  put  them  upon  inquiry,  and 
that  they  -were  chargeable  with 
notice  of  the  existence  of  the  mort- 
gage in  question.  JUed  v.  OanMwn, 

845 

8.  Also  hM  (Gbovbb,  J.),  that  the 
trustee  was  not  a  purchaser  for 
value.  Id, 

4»  It  seems  that  where  chattels  are 
purchased  by  the  husband  as 
presents  for  the  wife^  and  are 
notoriously  recognized  as  her  pro- 
perty, it  does  not  follow  from  the 
fact  that  they  are  brought  into  the 
house  jointly  occupicn  by  them 
(they  being  so  brought  in  as  her 
property)  mat  they  are  in  his  pos- 
session or  legally  under  his  con- 
trol, and  in  the  absence  of  fraud 
her  title  will  be  good,  even  as 
against  subsequent  creditors  of  or 
purchasers  from  her  husband.  Jd 

5.  The  fact  that  at  the  time  of  mak- 
ing an  ante-nuptial  contract  the 
intended  husband  is  indebted  to  a 
large  amount  does  not,  in  the 
absence  of  fraud,  inyaliaate  the 
contract.  SUMrkeyy.KeUdyiflLenL), 

676 
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IMPRISONMENT. 


See  Courts-Mastxal,  2. 


INFANTS. 

1.  The  proyision  of  the  third  section 
of  the  act  of  1888  (chap.  810,  Laws 
of  1888),  amending  the  act  incorpo- 
rating the  (then)  village  of  Brook- 
lyn, which  authorizes  the  taking 
of  the  residue  of  any  lot  upon  the 
written  consent  of  the  owner, 
where  a  portion  thereof  is  re- 
quired for  the  opening  of  a  street, 
etc.,  provides  no  way  for  divest- 
ing the  title  of  infants  to  lands  not 
required  for  the  contemplated  im- 
provements. BalteU  v.  BwrriU,  18 


d.  Neither  the  general  guardian  nor 
the  guardian  ad  Utem  of  an  infant 
has  power  to  give  consent,  and  the 
only  mode  of  transferring  his  title 
to  the  city  is  by  proceedmgs  pur- 
suant to  the  lievised  Statutes  for 
the  sale  of  inftnts*  estates.        /d 

8.  The  service  of  summons  by  pub- 
lication in  an  action  for  foreclosure 
under  the  provisions  of  subdivision 
6  of  section  186  of  the  Code,  which 
provides  for  service  upon  unknown 
parties  having  an  interest  in  the 
mortgaged  premises,  is  valid  and 
bindmg,  although  it  appears  that 
the  unknown  party  is  an  infant 
Wheeler  v.  ScvSly  (Mem.).         667 


INJUNCTIONS. 

1.  Where  proceedings  conducted  by 
one  party  for  his  own  benefit  in 
the  name  of  another  are  restrained 
by  an  injunction  directed  to  the 
nominal  party,  the  damages  and 
expenses  incurred  by  the  r^  party 
in  interest  in  procunng  a  discharge 
of  the  injunction  will  be  presumeid 
in  law  to  have  been  incurred  by 
the  defendant  on  the  record,  and 
are  recoverable  in  his  name  for  the 
benefit  of  the  real  party  in  interest. 
Andrem  v.  Q,  W.  Co.  28d 

2.  On  an  assessment  of  damages  upon 
an  undertaking  given  upon  the 
granting  of  a  temporary  Injunction 
which  restrained  legal  proceedings 
for  Uie  collection  of  a  demand.  It 
is  not  competent  to  go  into  the 
merits  of  the  proceedings  restrain- 
edf  unless  the  party  prosecuting 
the  reference  claims  as  damages 
for  loss  of  his  demand.  id, 

8.  Expenses  properly  incurred  on  the 
part  of  the  defendant  for  the  pur- 

•  pose  of  diBsolvine  an  injunction 
are  lendly  aUowable  as  cUunages, 
and  wnen  amotion  has  been  made 
to  dissolve  the  injunction,  which 
was  denied,  not  upon  the  merits  or 
for  irregularity,  but  because  the 
court  in  Its  discretion  thought  it  ad- 
visable to  defer  the  inquiry  into  the 
merits  until  the  final  hearing,  the 
expenses  of  the  motion  and  also 
counsel  fees  upon  the  trial  are 
proper  Items  of  damages.  Id. 
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4.  Counsel  fees  for  the  trial  of  an 
action  in  which  a  temporary  in- 
junction has  been  issued  cannot  be 
recovered  as  damages  upon  the  un- 
dertaking given  upon  the  granting 
of  the  injunction  imless  it  appear 
that  such  expenses  were  incurred 
by  reason  of  the  injunction.  Eowy 
V.  K  T.  P,  Co.  885 

6.  A  party  is  entitled  to  damages  for 
all  expenses  which  he  has  incurred 
for  fees  and  for  l^al  expenses  in 
removinff  the  temporary  injunc- 
tion, ana  also  any  damages  to  his 
businoyu  or  otherwise  necessarily 
resulting  firom  it.  Id, 

6.  The  right  to  a  preliminary  injunc- 
tion or  to  an  injunction  peruiente 
lite  rests  in  all  cases  in  the  discre- 
tion of  the  court  of  original  juris- 
diction. An  order,  therefore,  dis- 
solving such  an .  injunction  does 
not  anect  a  substantial  ri^t,  and 
is  not  reviewable  in  this  court. 
People  V.  Schoonmdker.  499 


INfiURANCB  (PIRB). 

1.  In  a  survey  which  was  referred  to 
and  made  a  part  of  a  policy  of  fire 
insurance  upon  a  paper  mill,  this 
inquiry  was  made,  "  Watchman  : 
Is  one  kept  in  the  mill  or  on  the 
premises  during  the  niffht  and  at 
all  times  when  the  mlu  is  not  in 
operation,  or  when  the  workmen 
are  not  present?"  Answer:  "  Yes," 
On  the  day  previous  to  the  destruc- 
tion of  the  property  by  fire,  the 
personal  property  in  the  mill  was 
levied  upon  by  the  sheriff,  by  vir- 
tue of  an  execution  against  the 
assured.  The  sheriff  excluded  the 
employes  from  the  miU,  took  the 
keys  and  locked  up  the  building. 
The  deputy  sheriff  and  one  of  the 
trustees  of  the  assured  remained  in. 
the  office  of  the  mill,about  two  rods 
from  it,  during  the  night,  up  to  the 
time  of  the  discovery  of  the  fire, 
which  occurred  about  4  a.  k.,  but 
thev  did  not  keep  watch.  In  an 
action  upon  the  policy, — Edd^  that 
the  question  and  answer  in  the 
survey  constituted  a  warranty,  that 
the  levy  did  not  excuse  from  the 
obligation  to  perform  it ;  that  the 
deputy  sheriff  and  trustee  were 


not  to  be  regarded  as  watchmeti 
within  the  meaning  of  the  policy, 
and  that  there  being  a  breach  of 
the  warranty,  plaintiff  was  pro- 
perly nonsuited.  Fint  Nat,  Bank 
V.  Preat.j  etCy  Ins.  Co,  of  If.  A.   45 

2.  Where  a  specific  parcel  of  pro- 
perty is  insured  by  a  policy  con- 
tainmg  the  usual  clause  providing 
for  an  apportionment  of  the  loss 
in  case  of  other  insurance,  and  the 
same  property  is  covered  by  an- 
other policy,  which  also  includes 
other  parcelBv  all  insured  togethei 
for  an  entire  sum,  this  constitutes 
other  insurance  witliin  the  mean- 
ing of  such  clause.  Ogden  v.  E. 
B.  Im,  Co.  888 

8.  In  case  of  total  loss  of  all  the 
property  covered  by  the  latter  pol- 
icy, the  sum  insured  thereby  is  to 
be  distributed  among  the  several 
parcels  in  the  proportion  which 
such  sum  bears  to  the  total  value 
of  all  the  parcels,  and  the  portion 
allotted  to  the  parcel  specifically 
insured  is  to  be  considered  the 
amoimt  of  additional  insurance. 

Id. 

4.  If  such  portion,  together  with  the 
amount  of  the  specific  policy,  is 
less  than  the  value  of  the  parcel, 
there  being  no  over-insurance, 
there  is  no  occasion  for  any  appor- 
tionment. Id, 

6.  An  unrestricted  authority  to  an. 
agent  of  a  fire  insurance  company 
to  negotiate  a  contract  of  insur- 
ance by  issuing  a  policy,  includes 
authonty  to  make  a  vaad  prelimi- 
nary contract  for  such  issue ;  and 
a  parol  agreement  to  that  effect 
upon  his  part,  and  the  receipt  of 
the  premium  therefor  binds  the 
company.  EUis  v.  A.  C.  Mre  Ins. 
Co.  402 

6.  One  McC.  was  a^nt  for  several 
insurance  compames,  including  de- 
fendant. Plaintiff  applied  ibr  in- 
surance upon  a  quantity  of  cotton ; 
the  amount  to  be  insured  and  the 

Sremium  was  agreed  upon,  and 
[cC.  agreed  to  insure  as  requested. 
Plaintiff  left  it  to  McC.  to  deter- 
mine in  what  companies  he  would 
place  the  Insurance  and  the  amount 
in  eadi.    He   decided   to   place 
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fC^tOO  with  defendant  and  entered 
the  contract  to  that  effect  in  his 
register,  received  the  premium  and 
credited  amount  to  defendant,  and 
before  loss  reported  and  paid  over 
to  defendant.  Bsld,  that  this  was, 
in  substance,  a  contract  to  issue  a 
policy  for  the  amount  ao  placed, 
and  was  binding  upon  defendant. 
(Rapallo,  Allek  and  AjnoBSws, 
JJ.,  dissenting.)  Id, 


mSURANOE  (LIFE). 

1.  The  annual  premiums  paid  dur- 
ing the  first  years  of  a  life  policy 
of  insurance  are  not  simple  pay- 
ments for  the  risk  incurred  m>m 
year  to  year,  but  are  in  excess  of 
the  actual  risk,  and  this  excess  is 
so  much  paid  m  advance  for  the 
later  years,  in  case  of  a  prolonged 
life.  The  contract,  while  it  is 
executed  by  the  insured,  by  the 
payment  of  the  annual  premiums 
from  year  to  year,  is  wholly  execu- 
tory upon  the  part  of  the  insurer. 
It  IS  a  continmng  contract,  in  the 
sense  that  it  is  to  be  performed  in 
the  future,  but  it  is  not  a  contract 
of  continuance  in  its  performance. 
The  act  required  of  the  insured  Is 
a  single  act,  to  be  performed  at 
stated  periods,  and  that  to  be  per- 
formed by  the  insurer  is  single, 
i,  6.,  the  payment  of  a  specified 
sum  upon  the  happening  of  a  cer- 
tain event  Such  a  contract,  law- 
ful in  its  inception,  between  the 
citizens  of  different  States,  and 
where  large  sums  have  been  paid 
for  premiums,  is  not  dissolvea  by 
war  between  the  States.  The 
contract  remains;  the  remedy 
simply  is  suspended,  but  revives 
with  the  return  of  peace.  Cohen 
v.  N.  T.  M.  Uf6  I'M,  Co,         610 

2.  The  occurrence  of  war  between 
the  two  States  forlnds  and  pre- 
vents the. transmission  of  money 
for  payment  of  the  premiums 
from  3ne  State  to  another,  and 
legally  excuses  the  parent  A 
condition,  therefore,  m  a  life 
policy  forfeiting  it  and  all  pay- 
ments made  thereon  in  case  of 
non-payment  of  the  annual  pre- 
miums as  they  fall  due,  is  sus- 


pended during  the  existence  of 
the  war,  and  a  tender,  after  its 
termination,  of  the  premiums  un- 
paid, with  interest  upon  each  from 
the  time  it  fell  due,  revives  the 
policy.  Id. 

8.  An  incorporated  life  insurance 
company,  although  organized 
upon  the  mutual  plan,  is  not  a 
fmrtnership,  and  when  it  has  pol- 
icy-holders in  different  States  it  is 
not  dissolved  by  war  between  the 
States.  Id, 

4.  Plaintiff's  complaint  alleged,  in 
substance,  that  defendant,  a  cor- 

S>ration  organized  in  the  State  of 
ew  York,  in  1849,  issued  to 
plaintiff,  a  resident  of  the  State 
of  Qeoi^ia,  a  life  policy  upon  the 
life  of  her  husband,  which  policy 
contained  a  clause  that,  in  case 
of  non-payment  of  the  annual 
premiums,  "  the  said  policy  should 
cease  and  determine,"  and  **all 
previous  payments  made  thereon 
should  be  forfeited  to  the  com- 
pany ;"  that  the  annual  premiums 
fell  due  upon  the  second  of  April 
in  each  year,  and  were  paid  regu- 
larly up  to  and  including  the  year 
1861 ;  that  plaintiff  was  ready  and 
willing  to  pay  the  premium  fall- 
ing due  April  2d,  1862,  and  those 
falling  due  during  the  existence 
of  the  civil  war;  that,  in  conse- 
quence of  the  war,  all  intercourse 
was  interrupted  and  forbidden  by 
the  laws  oi  the  United  States, 
and  she  was  thereby  prevented 
from  making  payment;  that,  as 
soon  as  communication  was  re- 
established after  the  war,  she  ten- 
dered payment  of  the  accrued 
premiums,  but  defendant  refused 
to  receive  them,  declaring  the  pol- 
icy forfeited.  Plaintiff  asked  that 
she  be  allowed  to  make  the  pay- 
ments and  the  policy  be  declared 
valid,  or  that  defendant  be  com- 
pellea  to  pay  back  the  premiums 

Said,  with  interest,  and  the  divi- 
ends,  etc.  Defendant  demurred, 
that  the  court  had  no  jurisdiction, 
and  that  complaint  did  not  state 
a  cause  of  action.  Judgment  was 
rendered  sustaining  demurrer. 
HMy  that  the  contract  was  not  dis- 
solved, but  suspended,  by  the 
war;  tiiat  the  payment  of  the  pre- 
miums during  its  existence  was 
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legally  excused,  and  the  tender 
revived  the  policy ;  that  although 
there  has  been  no  loss,  yet  as  there 
is  an  actual  controversy,  and  the 
only  parties  to  it  are  oefore  the 
court:  as  the  present  rights  of 
plaintiff  under  the  contract  are 
denied;  as  the  contract  of  life 
insurance  is  a  peculiar  one ;  and 
as  it  is  fit  and  proper  the  parties 
should  know  Uieir  rights  under 
the  contract,  the  case  was  a  pro- 
per one  for  the  exercise  of  the 
equitable  powers  of  the  court; 
and  that  the  judgment  was  there- 
fore error.  Id, 

5.  The  rule  of  tbe  law  of  nations 
which  annuls  contracts  between 
the  citizens  of  two  States  upon 
the  breaking  out  of  a  war  between 
the  States,  h&s  fao  application  to 
life  insurance,  unless  the  policy 
insures  against  death  while  the 
assured  is  in  the  military  service 
of  his  country.  It  is  only  such 
commercial  contracts  made  prior 
to  the  war  as  give  aid  and  com- 
fort to  the  enemy,  or  such  as  are 
forbidden  by  or  are  against  the 
policy  of  the  government,  that 
are  dissolved.  It  is  tne  settled 
policy  of  government  to  impair,  as 
little  as  possible,  the  private  rights 
of  citizens  by  national  differences. 
8anda  v.  JT.  T,  Mut.  Ins.  Oa,     626 

6.  The  payment  of  premiums  upon 
a  life  policy,  and  the  remedy  in 
case  the  policy  becomes  due 
during  the  war,  are  simply  sus- 

5 ended  until  peace  is  restored. 
[o  forfeiture  will  arise  for  the 
non-payment  of  the  premiunis 
during  the  war,  provided  they 
are  promptly  paid,  with  proper 
interest,  on  the  return  of  peace. 
The  condition  in  a  policy  of  life 
insurance  forfeiting  the  policy, 
in  case  of  non-payment  of  pre- 
miums subsequently  accruing 
thereon,  is  a  condition  subsequent, 
not  precedent  Id. 

7.  Defendant  had  a  general  agent 
residing  in  Mobile  at  the  time  of 
the  breaking  out  of  the  war  of 
the  rebellion;  his  authority  to 
receive  premiums  was  recognized 
by  it  after  the  issuing  of  the 
president's  proclamation  forbid- 
ding   commercial      intercourse. 


PUiintiff,  who  held  a  life  policy 
issued  by  defendant  upon  the  liie 
of  her  husband,  paid  to  such 
general  agent,  in  Confederate  cur- 
rency, the  premium  thereon  which 
fell  due  January  2d,  1862.  HM^ 
that  this  was  a  valid  and  effectual 
payments  id. 

See  Eifuskm  v.  M.  B.  Life  Ins.  Oo, 
•     (Mem.),  667 


ISSUES,  SETTLING  OF. 


Bee  JuBT,  8. 


JOINT  DEPENDANTS. 

1.  The  General  Term  has  not  only 
authority  but  it  is  its  duty,  where 
the  facts  established  reqmre  it,  to 
reverse  a  Judgment  as  to  one  or 
more  of  sevenl  Joint  defendants, 
and  affirm  it  as  to  others.  Hvb- 
beU  V.  Meiffs.  480 

2.  Where  an  action  is  broof ht 
against  two  or  more  upon  a  i^nt 
contract,  an  equitable  defence 
peculiar  to  one  defendant  being 
set  up  by  him,  the  court  may  give 
Judgment  for  the  plaintiff  agunst 
the  other  defendants,  and  for  the 
one  defendant  against  the  plaintiff. 
Barker  v.  Cocke  (Mem.).  688 


JUDGMENT. 

1.  A  ptLTtv  who,  after  having  assign- 
ed a  judgment,  satisfies  it,  is  liable 
to  the  assignees  for  the  amount  of 
the  Judgment  in  case  the  satisfac- 
tion piece  was  given  upon  pay- 
ment, and  for  the  damages  sustain- 
ed if  it  was  given  without  pay- 
ment, and  the  assignee  is  preju- 
diced thereby.  BoSth  v.  Faa-mere^ 
and  Mechantce^  IfMmal  Bank. 

896 

2.  This  liability  attaches  to  a  corpora- 
tion where  a  Jud^nentin  its  favor 
is,  after  assignment,  satisfied  by 
its  president,  he  being  its  financial 
officer.  Id. 
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3.  The  presamption  arising  from  the 
giving^  of  a  satisfaction  piece  is  * 
that  it  was  given  upon  payment  of 
the  Judgment ;  ana  in  the  absence 
of  proof  to  the  contrary,  it  is  suffi- 
cient to  charge  the  party  giving 
it  with  the  receipt  of  the  amount 
of  the  judgment  IcL 

4.  A  satisfaction  piece  of  a  Judgment 
in  favor  of  a  corporation,  which 
shows  upon  its  face  that  it  was 
executed  by  its  president  in  his 
official  capacity,  is  binding  upon 
the  corporation,  although  not  exe- 
cuted in  the  name  of  or  under  the 
seal  of  the  corporation.  Id, 

6.  Nojud^entcan  be  entered  upon 
a  remitittur  of  an  order  of  this 
court  reversing  an  interlocutory 
order  of  the  Supeme  Court,  nor  can 
the  costs  of  the  appeal  be  adjusted 
by  the  clerk.  The  proceedings 
are  interlocutory,  and  costs  are  to 
be  adjusted  and  collected  as  other 
interlocutory  coBts  are  collected. 
Braicn  v.  Lkgh,  427 


See  Apfbal.  38. 
Costs,  4, 6. 
EvroENCB,  3. 
Joint  DEFENDAmra,  1,3. 
Liens,  8. 
BHckeonY.  ^»nn (Mem.), 697. 


JURISDICTION. 

Although  the  ecclesiastical  law  of 
England  is  no  part  of  the  common 
law  thereof  adopted  in  this  State, 
yet  where,  by  our  statutes,  any  part 
of  the  iurisdiction  exercised  by  the 
ecclesiastical  courts  of  that  country 
was  given  to  our  courts,  the  settled 
principles  and  practice  of  those 
courts  became  a  precedent  and  a 
guide ;  and  the  grant  of  that  juris- 
diction carried  with  it,  by  implica- 
tion, the  incidental  powers  indis- 
pensable to  its  proper  exercise,  and 
not  in  conflict  with  our  own  statu- 
tory regulations.  Bnnkiey  v. 
BnnJdey,  184 

See  Abbitration,  8. 
Writ  of  Ebbob,  1,  3. 


JURY. 

1.  Upon  the  trial  of  an  indictment 
before  the  Superior  Court  of  the 
city  of  Buffalo,  in  case  the  regular 
panel  of  jurors  is  exhausted,  and 
it  becomes  necessary  to  summon 
talesmen,  the  court  is  not  limited 
to  the  method  prescribed  by  the 
twenty-ninth  section  of  the  act  cre- 
ating said  court  (§  29,  chap.  96, 
Laws  of  1854,  as  amended  by  chap. 
754,  Laws  of  1857),  but  it  has  power 
to  order  talesmen  to  be  summoned 
in  pursuance  of  the  provisions  of 
the  Revised  Statutes.  (2  R.  S.,  738, 
§  3.)    Gajfney  v.  The  PeopU.    416 

3.  A  defendant  has  not  an  absolute 
legal  right  to  have  the  facts,  upon 
wnich  plaintiffs*  claim  for  equita- 
ble relief  depends,  tried  by  a  jury. 
The  mode  of  trial,  in  such  cases, 
is  a  matter  of  discretion  with  the 
court,  and  its  decision,  in  respect 
thereto,  1b  not  reviewable  in  tliis 
court    GoVautn  v.  Dixon,         573 

8.  A  defendant  has  no  absolute  right 
to  a  preliminary  order  settling  is- 
sues in  an  action  for  equitable 
relief  to  be  tried  by  a  jury.  A 
refusal  to  grant  such  an  order  does 
not  necessarily  deprive  the  defend- 
ant of  his  ri^ht  to  such  trial.  If 
he  has  that  ri^ht,  and  the  cause  is 
brought  to  tnal  before  the  court 
without  a  jury,  the  defendant  may 
then  object,  and  it  will  be  the  duty 
of  the  court  to  order  the  cause  to 
be  tried  by  a  jury.  If  the  court 
refuse  so  to  do,  defendant's  remedy  ' 
is  by  appeal  from  Judgment     IcL 


JUSTICES  OF  THE  SUPREME 
COURT. 

1.  The  words  "  in  session,*'  as  used 
in  section  nine  of  article  six  of  the 
State  Constitution,  which  author- 
izes the  governor,  when  the  senate 
is  not  in  session,  to  fill  temporarily, 
by  appointment,  a  vacancy  in  the 
office  of  iustice  of  the  Supreme 
Court,  indicate  a  present  acting  or 
being  of  the  senate  as  a  body. 
When  the  sittings  are  terminated 
by  a  long  adjournment  and  the 
actual  meetings  of  the  body  thus 
interrupted,  although  the  session 
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b  continued,  the  senate  is  not  '*  in 
session*'  within  the  intent  and 
meaning  of  that  section ,  and  an 
appointment  made  by  the  governor 
during  such  an  adjournment  is 
valid.    -nwpfov.JPfancW.  388 

d  An  order  denying  a  motion  for  a 
reargument,  which  motion  is  based 
upon  the  eround  that  a  justice  who 
heard  and  decided  the  case  below 
sat  as  a  member  of  the  court  upon 
the  hearing  of  appeal  from  tne 
Judgment,  is  appealable  to  this 
court.     Qraham  v.  lAnden,       547 

8.  Where  the  record  shows  that  other 
justices  heard  and  decided  the  case 
at  General  Term,  this  is  not  con- 
tradicted by  proof  that  the  justice 
before  whom  the  case  was  tried, 
as  presiding  justice  of  the  General 
Term,  call^  the  case  when  reached 
upon  the  calendar,  and  made  some 
inquiries  of  counsel  as  to  the 
papers.  Id. 


LACHES. 
5m  Bahkbitftct. 


LAND. 

Bee  Infazttb,  1, 2. 


LARCENY. 

1.  To  constitute  the  offence  of  lar- 
ceny there  must  be  a  taking  of  the 
goods  from  the  power  or  control 
of  the  owner.  A  temporary  pos- 
session, however,  by  the  thief, 
though  but  for  a  moment,  is  suffi- 
cient ncmr%9ony,T?i6  PwpU,  518 

8.  Plaintiff  in  error  was  indicted  for 
larceny.  The  evidence  showed 
that  he  put  his  hand  into  the  coat 
pocket  of  complainant,  seized  the 
pocket-book  of  the  latter  contain- 
ing a  large  amount  of  money  and 
securities,  and  lifted  4t  about  three 
inches  from  the  bottom  of  the 
pocket,  when  he  was  prevented. 
Ueld^  that  this  was  a  sufficient 
carrying  away  to  constitute  the 
offence  charged.  Id, 


LIBEL. 

In  proceedings  by  one  C.  for  his  dis- 
charge in  bankruptcv,  defendant, 
E.,  a  creditor,  opposea  his  discharge 
upon  the  ground  that  be  was  a 
partner  in  the  firm  of  H.  &  Co.» 
and  had  fraudulently  omitted  from 
his  inventory  his  mterest  in  the 
property  of  said  firm.  Plaintiff, 
a  member  of  said  firm,  was  called 
as  a  witness  by  the  defendants  upoxr 
the  hearing  before  the  register. 
Plaintiff*s  testimony  tendeid  to 
show  that  C.  was  not  a  member 
of  the  firm.  Defendant,  C,  as  at- 
torney for  E.,  filed  objections  to 
the  discharge ;  among  others,  one 
charging  the  bankrupt  with  pro- 
curing plaintiff  to  testify  falsely 
as  to  who  were  the  partners  in  the 
firm,  and  as  to  the  connection  of 
the  bankrupt  therewith.  In  an 
action  of  UtieXs—HM,  that  the 
question  as  to  whether  the  evi- 
dence of  plaintiff  was  true  or  false 
was  material  and  pertinent;  that 
defendants  were  not  precluded  by 
the  fact  that  plaintiff  was  called 
as  a  witness  by  defendant,  E., 
from  insisting  that  his  testimony 
was  fidse ;  ana  that  the  publication 
was  privileged.  Marth  v.  EU»- 
worth.  809 


LIENa 

1.  A  mortgage  executed  for  the  pur- 
pose of  raising  money  thereon  for 
Uie  mortgagor,  and  without  any 
delivery  to  or  consideration  being 
paid  therefor  bv  the  mortgagee, 
only  has  life  and  validity  from  the 
time  of  its  assignment  and  delivery 
to  an  assignee  for  value ;  and  this 
transaction  cannot  have  a  retroac- 
tive operation  so  as  to  give  effect 
to  the  mortgage  at  an  earlier  day, 
to  the  prejudice  of  others  having 
rights,  legal  or  equitable,  existing 
at  that  time.  Nor  can  these 
rights  be  affected  or  destroyed  by 
any  act  or  representation  of  the 
mortgagor.    Selutfer  v.  i20t%.    61 

3.  Accordingly  held,  that  where  such 
a  mortgage  was  executed  and 
recorded  and  subsequently  negoti- 
ated, but  before  its  assignment  and 
delivery  another  person  acquired 


INDEX. 


789 


a  lien  upon  the  mortoaged  premises, 
the  latter  lien  had  the  priority ; 
and  this  was  so,  although  the 
assignee,  before  taking  the  assign- 
ment, required  and  obtained  from 
the  mortgagor  an  affidavit  that  the 
mortgagee  advanced  the  whole 
sum  of  principal  secured  by  the 
mortgage  without  abatement,  and 
that  there  was  no  oflbet,  defence 
or  counter-claim  thereto.  Id, 

8.  A  specific  equitable  lien  upon 
lands  will  not  be  preferred  to  a 
prior  lien  by  Judgment  thereon, 
and  this  is  so,  although  the  lands 
are  acquired  by  the  debtor  after 
the  recovery  of  the  judgment 
Not  does  the  fact  that  the  foun- 
dation of  the  equitable  lien  is 
moneys,  used  to  improve  and  save 
the  property,  entitle  it  to  priority. 
OooKY.  Banker  Q/Lem,).  655 

4  The  expenditure  of  the  money 
of  one  upon  the  lands  of  another, 
or  in  which  that  other  has  a  prior 
interest,  if  it  be  without  the 
request  or  sanction  of  the  latter, 
express  or  implied,  creates  no 
legal  or  equitable  right  that  will 
override  his  estate  or  interest  Id, 


See  Mechanic's  Lien. 

MORTOAGB,  4. 

Debbe  v.  DObe  (Mem),  095. 
JBhicksan  v.  Quinn  (Mem.),  697. 


LIMITATION  OF  ACTIONS. 

1.  By  the  provisions  of  section  8  of 
the  usury  laws  of  this  State  (1  R. 
8.,  772,  §  3),  the  right  of  action  of 
a  borrower,  who  has  paid  usurious 
interest,  for  the  recoverv  of  the 
excess  is  terminated  at  the  end  of 
one  year,  and  is  then  transferred 
to  the  officers  named  in  section  4. 
(Allen  and  Foloeb  JJ.,  dissent- 
ing.)   Falen  v.  Johneon,  49 

2.  Section  78  of  the  Code,  which 
limits  the  time  for  the  commence- 
ment of  actions  for  the  recovery 
of  the  possession  of  real  property 
to  twentjr  years^  includes  only 
those  actions  which,  prior  to  the 
Code,  were  actions  at  law  for  the 


reooveij  of  real  propertv  or  its 
possesBion.     Miner  v.    Beekman, 

338 

8.  Where  one  claiming  to  be  the 
owner  in  fee  of  lands  subject  to 
the  lien  of  a  mortga^,  of  which 
lands  the  mortgagee  is  in  posses- 
sion, institutes  an  action  seeking 
for  an  accounting,  ibr  liberty  to 

Say  the  amount  ascertained  to  be 
uenpon  the  mortj;age,  and  upon 
payment  to  be  let  mto  possession ; 
such  action  is  not  embraced  within 
section  78,  but  comes  within  the 
provisions  of  section  97,  which 
limits  the  time  for  the  commence- 
ment of  actions  for  relief,  not  be- 
fore provided  for  in  the  preceding 
sections,  to  ten  years.  la, 

4.  Such  a  cause  of  action,  however, 
does  not  accrue  when  the  money 
secured  by  the  mortgage  becomes 
due,  but  only  when  tne  mortgagee 
enters  into  possession ;  and  it  seems 
not  then  if  the  mortgagee  enters 
and  continues  in  possesdon  avow- 
edly as  mortgagee,  not  claiming 
the  fee.  Wlme  the  owner  of  the 
fee  of  lands  continues  liable  to  an 
action  for  the  foreclosure  of  a  mort- 
gage or  for  the  payment  of  any 
mcumbrance  thereon  which  is 
past  due,  he  has  a  continuing  right 
to  invoke  the  aid  of  eauity  to  deter- 
mine the  amount  of  the  lien,  if 
uncertain,  and  to  compel  its  dis- 
charge upon  payment;  and  an 
action  to  enforce  this  right  cannot 
be  barred  by  the  statute  of  limita- 
tions. Id. 

5.  But  where  a  purchaser  upon  a 
foreclosure  sale  enters  into  posBCS- 
sion,  claiming  title  under  such  sale, 
the  right  to  an  action  for  this 
equitable  relief,  of  a  grantee,  from 
the  mortgagor,  as  to  whom  the 
foreclosure  is  a  nullity,  for  the 
reason  that  he  was  not  made  a 
party  thereto,  is  barred  after  the 
possession  of  the  purchaser  or  his 
grantee  has  continued  for  ten 
years.  Id, 

6.  The  provisions  of  the  Code  limit- 
ing the  time  for  the  commence- 
ment of  actions  for  the  recovery 
of  the  possession  of  real  property 
(Code,§  78),  and  that  within  which 
a  cause  of  action  or  defence  found- 


740 
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ed  upon  a  title  to  real  property 
may  be  maintained  or  interposed 
(g  79),  apply  only  to  those  actions 
where  tlfb  remedies  souglit  were 
prior  to  the  Code  administered  by 
courts  of  law.  They  have  no  re- 
ference to  actions  where  the  de- 
sired remedies  were  administered 
exclusively  by  courts  of  equit 
JIubbeU  Y.  SiMey, 


iiy 
468 
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7.  An  action  by  a  mortgagor  against 
a  mortgagee  in  possession  lor  an 
accouDting,  and  for  the  recovery 
of  possession  of  the  mortgaged 
premises  upon  payment  of  what 
shall  be  found  due,  seeks  a  purely 
equitable  remedy,  and  comes  with- 
in the  provision  of  section  07  of 
the  Code  limiting  the  time  for  the 
commencement  of  actions  not 
otherwise  specified  to  ten  years. 
The  cause  of  action  accrues  at  the 
time  of  entrv  of  the  mortgage  under 
claim  of  title,  and  the  statute  then 
begins.  Id. 

8.  The  short  statute  of  limitations 
(2  R  B.,  89,  §  38),  by  which  one 
having  a  claim  against  the  estate 
of  a  deceased  person  may  be 
barred  of  his  action  and  his  claim 
forfeited,  is  penal  in  its  character, 
and  is  to  be  strictly  construed. 
To  entitle  an  executor  or  adminis- 
trator to  the  benefit  thereof,  the 
statute  must  in  all  essentials  be 
coDj^plied  with.  His  act  in  disput- 
ing or  rejecting  the  claim  must  be 
decided,  unequivocal  and  absolute. 
Whatever  ma^  be  the  language  or 
declaration,  if  in  the  same  notice 
or  declaration,  or  at  the  same  time, 
he  does  or  says  anything  from 
which  the  claimant  may  reason- 
ably infer  that  the  determination 
to  dispute  or  reject  is  not  final, 
the  claim  is  npt  "  disputed  or  re- 
jected **  within  the  meaning  of  the 
statute.    Bayt  v.  Bonnett,         538 

9.  Plaintiffs  presented  to  defend- 
ants, as  executors  of  W.,  certain 
claims  against  the  latter^s  estate. 
The  latter  caused  to  be  served 
upon  the  former  a  written  notice, 
stating  in  substance  that  as  at 
present  advised  they  declined  to 
pay  the  claims,  and  stating  that 
as  they  had  no  otner  means  of  in- 
formation they  would  be  greatly 
obliged  if  appellants  would  fur- 


nish them  with  a  bill  of  particu- 
lars. The  claims  so  presented 
were  claims  against  two  firms,  in 
which  defendants*  testator  had 
been  a  partner.  At  the  time  of  the 
presentation  no  steps  had  been 
taken  to  coUect  these  claims  of  the 
surviving  partners  or  out  of  the 
partnership  property.  No  action 
was  commenced  by  plaintiffs  with- 
in six  months  after  the  service  of 
notice,  nor  did  they  make  any 
offer  to  refer.  In  the  account 
presented  by  defendants,  upon 
their  &ial  accounting,  plainliffs* 
claims  were  omitted.  They  ap- 
peared and  objected  to  the  ac- 
count upon  that  ground.  The 
surrogate  overruled  the  objec- 
tions, passed  the  accounts,  and 
decreed  distribution  without  refer- 
ence to  plaintiff^s  claims,  ffdd, 
error;  that  defendants  had  not 
disputed  or  rejected  the  claims  so 
as  to  put  the  statute  in  opera- 
tion, and  the  action  was  not  bar- 
,red ;  also,  hdd,  that  there  was  no 
'absolute  or  certain  debt  due  either 
at  law  or  in  equity  from  the  estate 
of  the  decedent  to  plaintiff^  at  the 
time  they  exhibited  their  claims ; 
that  such  claims  did  not  constitute 
debts  against  the  estate  until  the 
liability  had  become  fixed  by  an 
inability  to  collect  the  same  against 
the  surviving  partners,  and  that 
even  if  the  claims  had  been  re- 
jected or  disputed  by  the  notice 
served,  the  statute  did  not  then 
begin  to  run,  and  that  the  surro- 
gate, instead  of  making  a  final  dis- 
tribution of  the  estate,  to  the  ex- 
clusion of  plaintiffs,  should  have 
made  a  reasonable  provision  for 
their  claims  by  directing  a  sum 
sufficient  to  satisfy  the  claims  to 
be  ret^ned,  to  be  applied  to  the 
payment  thereof  when  due.      IdL 


10.  A  foreign  railway  corporation 
cannot  claim  the  benefit  of  the 
statute  of  limitations  of  this  State 
in  an  action  of  which  the  courts 
of  this  State  have  jurisdiction, 
although  it  has  before  the  com- 
mencement of  the  action  for  the 
time  specified  in  the  statute  con 
tinuously  operated  and  carried  on 
a  railroad  in  this  State,  having  a 
large  amount  of  property  for  all 
that   time  within  the  State  and 
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haying  a  man 

therein. 

(Mem.). 


ng  agent  resident 

•n  V.  N,  C.  B,  Co. 

656 


MAIMma. 

iSstfMAYHEH. 


MALPRACTICE, 

1.  In  an  action  against  a  surgeon  for 
malpractice,  the  question  as  to 
whether  or  not  he  is  skillful  in  his 
profession  is  one  of  the  material 
issues.  If  he  has  not  competent 
skill,  he  is  censurable  for  holding 
himself  out  as  possessing  it,  and 
is  strictly  accountable  for  the  con- 
sequences of  his  acts;  and  having 
adopted  a  process  which  was  not 
successful,  to  the  exclusion  of  one 
which  might  and  probably  would 
have  proved  so,  he  Ib  not  entitled 
to  the  benefits  which  would  inure 
to  the  skillful  surgeon  from  an 
error  of  judgment,  or  mistake  in 
the  appliances  and  means  at  com- 
mand of  the   expert    Ca^rpenter 

*v.  Blake  (Mem.).  696 

2.  Accordingly,  held  (Church,  Ch. 
J.,  Peckham  and  Grovsr,  JJ., 
dissenting),  that  a  charge  to  the 
jury  that  it  was  immateri^d  whether 
defendant  was  or  was  not  reputed 
to  be,  or  was  or  was  not  a  skUlfdl 


surgeon,  was  error 


Id, 


MANUFACTURING  CORPORA- 
TIONS. 

1.  The  trustees  of  a  manufacturing 
corporation  organized  under  the 
act  to  authorize  the  formation  of 
corporations  for  manufacturing 
and  other  purposes  (chapter  40, 
Laws  of  1848)  are  neither  parties 
nor  privies  to  a  judgment  against 
the  company ;  and  where,  in  con- 
sequence of  a  fiiilure  to  make  and 
file  an  aimual  r^ort  as  required 
by  section  12  of  that  act,  they 
have  become  liable  to  pay  the 
debts  of  the  company,  and  an 
action  is  brought  agydnst  them  to 
enforce  that  liability  and  collect  a 
debt  due  from  the  company,  proof 


of  the  recovery  of  such  a  judg- 
ment thereon  is  neither  conclusive 
nor  prima  fo/de  evidence  of  the 
debt    JftBffr  V.  TTAite.  187 

2.  The  right  of  a  creditor  of  a  manu- 
facturing corporation,  organized 
under  the  act  of  1848,  authorizing 
the  formation  of  corporations  for 
manufacturing  and  other  purposes 
(Laws  of  1848,  chap.  40),  to  main- 
tain an  action  against  one  or 
more  of  the  stockholders  of  such 
corporation  to  enforce  the  liability 
imposed  upon  them  by  said  act 
(section  10),  is  a  several  and  dis- 
tinct right  and  not  a  joint  right 
in  the  creditors  generally.  Weeks 
V.  Zow.  {568 

8.  He  can,  therefore,  sue  alone  to 
enf ore  this  liability,  although  there 
may  be  other  creditors  simUarlv 
situated.  Id, 


MAYHEM. 

1.  Section  86  of  the  article  of  the 
Revised  Statutes  entitled  "  Of  rape, 
maiming,"  etc.  (2  R.  S.,  665,^34), 
was  intended  as  a  statute  definition 
of  the  crime  of  mayhem,  and  the 
term  now  includes  only  those 
injuries  therein  enumerated.  A 
blow,  aimed  at  and  delivered  upon 
the  head,  cannot  constitute  the 
crime  of  assault  and  batteiy,  with 
intent  to  maim.  Foster  V.  The 
People,  598 

2.  The  prisoner  intentionally  aimed 
a  blow,  with  an  iron  rod,  at  the 
head  of  the  deceased,  with  a  force 
likely  to  fracture  the  skull,  and 
which  did  in  fact  crush  it.  The 
prisoner's  counsel,  upon  the  trial, 
requested  the  court  to  char^  that, 
upon  the  indictment  and  evidence, 
the  jury  could  conVict  the  prisoner 
of  murder  in  the  second  decree, 
and  that  if  the  prisoner  killed  the 
deceased  by  an  assault  upon  him 
with  a  dangerous  weapon,  with 
intent  to  maim  but  without  any  in- 
tent to  effect  death,  such  killing 
was  murder  in  the  second  degree. 
The  courl^  refused  so  to  charge. 
Hdd^  no  error ;  that  there  was  no 
evidence  in  the  case  which  would 
justify  the  finding  that  the  prison- 
er, when  he  innicted  the  blow, 
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intended  to  maim,  or  was  engaged 
in  the  commission  of,  or  intended 
to  commit  any  felony  other  than 
the  homicide  with  which  he  was 
charged ;  that  fracturing  the  skull 
was  not  maiming,  and  even  if  it 
should  be  so  assumed,  as  death  was 
likely  to  result  therefrom,  an  in- 
tent to  fracture  the  skull,  without 
killing,  could  not  be  predicated 
of  the  act;  that  the  requests  to 
char^  were  therefore  irrelevant 
and  mapplicable  to  the  facts,  and 
the  court  was  justified  in  refus- 
ing. Id, 


MECHANICS'  LEEN. 

1.  An  act  authorizing  property  to  be 
encumbered  without  or  against 
the  consent  of  the  owner,  and  with- 
out resort  to  legal  process  or  judi- 
cial action,  is  an  innovation  upon 
the  common  law,  and  will  not  be 
extended  in  its  operation  beyond 
the  fair  and  reasonable  import  of 
the  words  used.  MutihUU  v.  BQmt- 
man.  860 

2.  One  assertinj^  alien  by  virtue  of  a 
mechanics'  hen  law  must  bring 
himself  within  its  terms,  and  the 
lien  must  be  shown  not  only  to 
have  been  regular  and  valid  in  its 
inception,  but  to  be  a  continuing 
and  subsisting  one.  Id, 

8.  Plaintiffs  sought  to  enforce  a  lien 
under  the  act  giving  mechanics 
and  others  liens  for  labor  and 
materi&ls  furnished  in  the  con- 
struction of  buildings  in  the  county 
of  Kings.  (Laws  1862,  chap.  478.) 
Defen(£uit  proved  the  service  of  a 
notice  upon  plaintiffs,  in  pursu- 
ance of  subdivision  4  of  section  7 
of  said  act,  which  declares  that 
the  lien  shall  be  discharged  by  the 
omission  of  the  lienor  to  file  an 
affidavit  of  the  issuing  or  service  of 
a  summons  and  complaint  in  an 
action  to  enforce  the  lien  within 
thirty  days  after  the  time  specified 
in  a  notice  by  the  o?mer,  requir- 
ing the  commencement  of  an 
action  for  the  enforcement  of  the 
lien  on  or  before  a  specified  day 
and  hour.  The  action  was  com- 
menced within  thirty  days  after 
the  specified  time,  but  no  affidavit 


of  the  knning  or  service  of  the 
summons  and  oomplamt  was  filed 
within  that  period.  BOi,  that  the 
lien  was  discharged.  Id, 


MERGER. 


See  Bakebuftct. 


MILITARY  LAW. 
See  Coubts-Majutial,  3. 


MORTGAGE. 

1.  One  who  takes  an  assignment  of 
a  mortgage,  takes  it  subject  not 
only  to  any  latent  equities  that  ex- 
ist m  favor  of  the  mortgagor,  but 
also  subject  to  the  like  equities  in 
favor  of  tiurd  persons.  Schqfer  t. 
BeiUtf,      /  61 

2.  A  mortgage  executed  for  the  pur- 
pose of  raising  money  thereon  for 
the  mortgagor,  and  without  any 
delivery  to  or  consideration  hexng 
paid  therefor  by  the  mortgagee, 
only  has  life  and  validity  from  the 
time  of  its  assignment  and  deltvei^ 
to  an  assignee  for  value ;  and  this 
transaction  cannot  have  a  retro- 
active operation  so  as  to  give  effect 
to  the  mortgaj^  at  an  earlier  day, 
to  the  prejudice  of  others  having 
rights,  l^gal  or  equitable,  existing 
at  that  time.  Nor  can  these  rights 
be  affected  or  destroyed  by  any  act 
or  representation  of  the  mortgagor. 

IcL 

8.  Accordingly  A^,  that  where  such 
a  mortgage  was  executed  and 
recorded  and  subsequently  nego- 
tiated, but  before  its  assignment 
and  delivery  another  person  ac- 
quired a  lien  upon  the  mortgaged 
premises,  the  latter  lien  had  the 
priority ;  and  this  was  so,  although 
the  assignee,  before  taking  the  aa- 
sigument,  required  and  obtained 
from  the  mortgagor  an  affidavit 
that  the  mortga^  advanced  the 
whole  sum  of  prmcipal  secured  by 
the  mortgage  without  abatement, 
and  that  there  was  no  ofiBwt,  de- 
fence or  counter-claim  thereto.  Id. 
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4.  The  lien  of  a  mortgage  cannot  be 
discharged,  in  whole  or  in  part,  by 
a  tender  of  less  than  the  whole 
amount  due  thereon.  This  rule  is 
not  affected  bv  the  fiict  that  only 
a  portion  of  the  amount  due  be- 
longs to  the  holder,  aod  the  balance 
to  some  other  person  for  whom  he 
holds  the  mortgage  hi  trust  Qr<j^ 
Tiom  y.  Linden.  547 

fiwEquiTT,  1. 
fobbclosubb. 

Limitation  of  Actions,  8, 4,  5. 
Usury,  6. 

KaUp  V.  M&U&n  (Mem),  658. 
FUehugh  ▼.  SackeU  (Mem.),  699. 


MOTIONS  AND  ORDERS. 

Bee  Appbal,  1,  4,  10, 11, 15. 
Bankbuptct. 
Commissions,  8. 
Costs,  2. 
F,  Nat,  Bank  y.  LtHand  (Mem.), 

673. 
Eriekaon  y.  Qutnn  (Mem.),  697. 


MUNICIPAL    CORPORATIONS. 

1.  Where  the  power  is  conferred 
upon  public  omcers  or  a  municipal 
corporation  to  make  improve- 
ments, such  as  streets  and  sewers, 
and  keep  them  in  repair,  the  duty 
to  make  them  is  miaei  judicial  or 
discretionary,  and  for  a  failure  to 
exercise  the  power  or  an  erroneous 
estimate  of  the  public  needs,  no 
civil  action  can  be  maintained. 
But  when  the  discretion  has  been 
exercised  and  the  improyement 
made,  the  duty  of  keeping  it  in 
repair  so  as  to  prevent  its  being 
dangerous  to  the  public  is  minis- 
terial, and  for  a  negligent  omission 
to  perform  it  an  action  by  theparty 
mjured  will  Ue.  Bines  y.  (fity  of 
Loekpart,  336 

2.  The  absence  of  necessary  funds 
and  of  legal  means  to  procure  them 
wUl  excuse  the  neglect,  but  must 
be  shown  as  a  defence.  Id. 

8.  Where  by  the  charter  of  a  city  its 
common  council  are  constituted 
commissioners  of  highways,  and 


ihey  are  authorized  to  use  oer- 
tain  funds  in  delrayinff  the  ex- 
penses of  repairing  and  keeping 
m  order  the  streets,  highways,  etc., 
this  is  sufficient  to  cast  upon  the 
city  the  duty  of  keeping  the  cross- 
walks in  safe  condition  which  have 
been  constructed  in  streets  or  high- 
ways under  the  direction  of  the 
city,  and  the  fact  that  provisions 
are  made  in  the  charter  authorizing 
assessments  for  local  improye- 
ments,  including  such  repairs,  does 
not  reUeve  the  city  from  that  duty. 

Id. 


MURDER. 

1,  To  constitute  murder  in  the  sec- 
ond degree,  under  the  act  of  1863 
(chap.  197,  Laws  of  1862),  the  kiU- 
ing  must  be  by  a  person  engaged 
at  the  time  in  the  commission  of  a 
felony,  other  than  arson  in  the  first 
degree.   Foster  ^i,  T?ie  People,   598 

3.  The  prisoner  intentionally  aimed 
a  blow,  with  an  iron  rod,  at  the 
head  of  the  deceased,  with  a  force 
likely  to  fracture  the  skull,  and 
which  did  in  fiict  crush  it.  The 
prisoner's  counsel,  upon  the  trial, 
requested  the  court  to  char^  that, 
upon  the  indictment  and  evidence, 
the  Jury  could  convict  the  prisoner 
of  murder  in  tlie  second  degree, 
and  that  if  the  prisoner  killea  the 
deceased  by  an  assault  upon  him 
with  a  dangerous  weapon,  with  in- 
tent to  maim  but  without  any  in- 
tent to  effect  death,  such  killing 
was  murder  in  the  second  degree. 
The  court  refused  so  to  charge. 
Beldy  no  error ;  that  there  was  no 
evidence  in  the  case  which  would 
Justify  the  finding  that  tbe  prison- 
er, when  he  inflicted  the  blow,  in- 
tended to  maim,  or  was  engaged  in 
the  commission  of,  or  intended  to 
commit  any  felony  other  than  the 
homicide  with  which  he  was 
diarged ;  that  fracturing  the  skull 
was  not  maiming,  and  even  if  it 
should  be  so  assumed,  as  death 
was  likely  to  result  therefrom,  an 
intent  to  fracture  the  skull,  with- 
out killing,  could  not  be  predicated 
of  the  act;  that  Uie  requests  to 
charge  were  therefore  irrelevant 
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and  inapplicable  to  the  facts,  and 
t^e  court  was  justified  in  refusing. 


NATIONAL  BANKS. 

1.  No  privilege  of  Immunity  from 
the  usuiy  laws  of  the  States  is  con- 
ferred upon  national  banks  by  the 
act  of  congress  of  1864  (18  Stat,  at 
Large,  09),  and  a  contract  for  a 
loan,  made  in  this  State,  with  one 
of  these  organizations,  by  which  it 
reserves  a  greater  rate  of  interest 
than  seven  per  cent,  is  void.  First 
Nat.  Bank  Y,' Lamb.  95 

2.  The  provision  of  section  80  of 
said  act,  limiting  the  forfeiture  to 
the  interest,  has  reference  only  to 
the  preceding  sentence,  which  pre- 
scribes a  rate  of  interest  in  those 
States  and  Territories  where  no 
rate  is  fixed  by  law.  A  construc- 
tion of  this  provision  which  would 
make  it  applicable  to  contracts 
made  in  Stat^  where  the  rate  of 
interest  is  regulated,  and  which 
would  bring  it  in  conflict  with 
State  laws,  would  render  it  uncon- 
stitutional. Id, 

8.  The  power  to  create  a  corpora- 
tion as  an  appropriate  instrument 
for  the  execution  of  a  constitu- 
tional power  vested  in  the  federal 
government,  only  carries  with  it 
authority  to  confer  upon  that  cor- 
poration such  privileges  or  immu- 
nities from  State  laws  as  are  ne- 
cessary to  enable  it  to  effect  the 
legitimate  national  object  for 
which  it  is  created.  No  such  na- 
tional object  requires  that  national 
banks  should  exceed  the  rates  of 
interest  fixed  by  the  States,  and  no 
immunity  from  State  usury  laws 
is,  therefore,  necessary.  Id, 


NEGLIGENCE. 

1.  On  the  20th  February,  1869,  plain- 
tiffs shipped  by  defeildimt's  line 
a  quantity  of  butter  to  be  carried 
from  New  York  to  Georgetown, 
consigned  to  plaintiff's  order;  the 

gacld^es  were  unmarked.     One 
.    presented  to  defendant's  de- 
livery clerk  a  letter  written  by 


plaintiffs  to  him,  containing  this 
clause  :  *^  The  roll  sent  you  to- 
day (the  twentieth)  you  will  find 
of  very  good  quality,"  and  upon 
this  the  clerk  delivered  the  butter 
to  S.  In  an  action  for  the  con- 
version plaintiffs  were  nonsuited. 
Eeld,  that,  as  a  question  of  law, 
the  letter  was  not  a  sufficient  au- 
thority to  justify  a  delivery  of 
the  butter  to  S. ;  nor  was  the 
writing  of  it  negligence  p0r«0,  but 
it  was  a  question  of  fact  for  the 
jury  to  determine,  from  the  letter 
and  the  other  facts  of  the  case, 
whether  from  plaintiffs'  negligence 
or  otherwise  the  defendant  was 
excused  or  justified  in  the  delivery 
of  the  property.  The  nonsuit  was 
therefore  error.  Viner  v.  If,  T. 
A.  G,  db  W,  B.  Co,  23 

2.  The  undisputed  existence  of  a 
fact  sometimes  constitutes  negli- 
gence at  law ;  but  where  inferences 
are  to  be  drawn,  or  it  depends 
upon  circumstances,  it  is  a  ques- 
tion of  fact  to  be  determined  by  a 
jury.  Id, 

8.  It  is  the  duty  of  a  ferry  company 
not  only  to  carry  its  passengers 
safely,  but  not  to  injure  them  by 
any  act  of  carelessness  or  negh- 
gence.  It  is  negligence  for  its 
employes  to  order  teams  to  pass 
off  its  boat  before  the  bridge,  pre- 
pared for  that  purpose,  is  properly 
adjusted.  Hasman  r,  H,  L,  d  J. 
Co,  63 

4.  Phiintiff  was  passing  on  to  one 
of  defendant's  ferry-boats.  In 
consequence  of  the  crowd  moving 
off  the  boat  he  was  obliged  to 
step  upon  the  stringer,  separating 
the  passage  from  the  carriageway. 
Plaintifi^s  witnesses  testified  that 
before  the  bridge  was  adjusted  to 
the  level  of  the  boat,  and  while  it 
was  some  eight  or  nine  inches 
above  it,  defendant's  employes 
dropped  the  chain  and  ordered  the 
teams  to  pass  off.  A  horse, 
attached  to  a  heavy  laden  cart,  in 
attempting  to  do  so,  struck  his 
foot  against  the  bridge  and  fell ; 
the  sh^t  of  the  cart  struck  plain- 
tiff and  broke  his  leg.  The  jury 
found  a  verdict  for  plaintiff. 

ffeld^  that  ordering  the  teams  from 
the  boat  before  the  bridge  was 
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properly  adjusted  was  a  negligent 
act,  likely  to  produce  the  result 
which  followed  to  the  horse ;  that 
it  was  not  negligence,  as  matter 
of  law,  for  the  plaintiff  to  be 
going  upon  the  boat,  according  to 
tUe  usual  custom,  before  those 
disembarkinff  had  all  passed  off, 
*nor,  under  Uie  circumstances,  to 
be  standing  upon  the  stringer; 
and  that  the  evidence  was,  there- 
fore, sufficient  to  go  to  the  juir 
and  sustain  their  finding.  IcL 

• 

6.  The  right  of  a  railroad  company 
to  lay  its  tracks  in  a  street  or  pub- 
lic highway  carries  with  it  the 
obligation  to  lay  them  in  a  proper 
manner,  and  to  keep  them  in 
repair;  and  if  an  injury  occurs, 
by  reason  of  a  neglect  in  either  of 
these  respects,  it  is  liable.  Wbr- 
$ter  V.  Forty-aeoond  Street  d>  G.  8t. 
F,  R  Co.  208 

0.  No  notice  to  it  of  a  patent  defect 
is  necessary ;  but  when  it  appears 
that  the  defect  exiBted  and  an 
injury,  was  caused  thereby,  the 
presumption  of  negligence  is  com- 
plete. If  circumstances  exist 
showing  absence  of  negligence,  as 
that  the  defect  had  not  existed  for 
a  sufficient  length  of  time  to  create 
a  presumption  of  knowledge,  or 
to  enable  it  to  repair,  it  is  for  the 
company  to  prove.  Id. 

7.  Where  one,  under  a  contract  with 
a  municipal  corporation,  has  made 
an  excavation  in  a  public  street 
or  highway,  and  refilled  the  same, 
it  is  his  duty  to  know  the  natural 
qualities  of  earth  thus  thrown  out 
and  replaced  {i.  e.^  that  it  will  shrink 
and  settle  when  soaked  with  water), 
to  anticipate  the  result  upon  it  of  a 
rain-fall,  and  to  see  that  during 
and  after  a  rain  it  is  in  a  proper 
and  safe  condition,  or  to  take  such 
measures  of  prudent  forethouf^ht 
as  will  protect  the  public  passmg 
by  from  damage,  and  for  neglect 
of  this  duty  he  is  liable  to  the  party 
injured.    Johneon  y.  Friel  (Mem.). 

679 


NEW  TRIAL. 

See  Appeal,  31. 

Campbell  v.  Page  (Mem.),  658. 

SicKKLS — Vol.  V.  94 


NEW  YORK  CITY. 

1.  The  owners  of  property  adjoining 
a  street  in  the  city  of  New  York, 
laid  out  under  the  act  of  1813,  have 
an  easement  in  the  street,  in  com- 
mon with  the  whole  people,  to  pass 
and  repass,  and  also  to  have  free 
access  to  their  premises;  but  the 
mere  inconvenience  of  such  access 
occasioned  by  the  lawful  use  of 
the  street  by  a  railroad  is  not  the 
subject  of  an  action.  KelliTiger  v. 
4ad  St.  and  O,  St,  F,  R.  Co.      206 

2.  A  newspaper,  appointed  by  the 
common  council  of  the  city  of 
New  York  as  an  official  paper 
prior  to  the  passage  of  the  amend- 
ed charter  of  18o7  (chapter  446, 
Laws  of  1857),  in  the  absence  of 
any  subsequent  action  of  that 
body,  continued  in  that  position, 
and  the  presumption  is,  in  the 
absence  of  proof  of  such  action, 
that  it  did  so  continue.  In  re 
Astor.  363 

8.  The  provisions  of  the  acts  known 
as  the  tax  levies  for  the  city  of 
New  York  for  the  years  1868  (chap- 
ter 227,  Laws  of  1863),  1867  (chap- 
ter 686,  Laws  of  1867)  and  1868 
(chapter  853,  Laws  of  1868),  limit- 
ing the  number  of  official  papers 
to  DC  employed,  and  selecting  the 
officers  of  the  corporation  to  des- 
ignate them,  fall  within  the  general 
subject  indicated  by  the  title  to 
those  acts,  that  is,  the  raising  of 
money  for  the  support  and  gov- 
ernment of  that  city  and  regulating 
the  expenditure  thereof,  as  their 
effect  is  to  limit  the  expenditure ; 
they  are,  therefore,  not  repugnant 
to  the  sixteenth  section  of  article 
three  of  the  Constitution,  provid- 
ing that  no  local  or  private  bill 
shall  embrace  more  than  one  sub- 
ject, and  that  shaU  be  expressed  in 
the  titla  Id, 

4.  These  provisions  being  general 
in  their  nature,  and  not  being 
restricted  in  their  operations  by 
the  terms  of  the  acts,  remained  in 
force  until  changed  by  the  legisla- 
ture. Id. 

6.  Under  the  act  of  1868  the  New 
York  Leader  was  selected  aa  an 
official  newspaper.    There  was  no 
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change  made  in  1869  either  hi  the 
power  to  appomt  or  the  appoint- 
nient.  A  resolution  and  ordinance 
was  adopted  by  the  common  comi- 
oil  in  1860  for  the  paving  of  a  por- 
tion of  Fourteenth  street  with 
Nicolson  pavement.  This  was  not 
published  in  the  Leader.  Esld, 
that  the  appointment  of  that 
paper,  as  an  official  newspaper, 
continued ;  and  the  proceedings 
not  having  been  published  as  re- 
quired by  section  7  of  the  amended 
(barter  of  1857  (chapter  446,  Laws 
of  1857X  the  assessment  for  the 
purposes  of  the  work  was  void. 

Jd, 

6.  The  provision  of  the  act  regulat- 
ing the  opening  and  laying  out  of 
streets,  etc,  in  the  city  of  Kew 
York,  which  declares  that  the  re- 
ports of  commissioners  of  estimate 
and  assessment,  appointed  under 
it,  when  confirmed,  shall  be  "  final 
and  conclusive  "  (S  178,  chap.  86, 
Laws  of  1818 ;  2  R.  S.,  408),  was 
not  repealed  or  affected  by  the 
general  provisions  of  the  Code  pre- 
scribing the  iurisdiction  of  this 
court  (Ck)de,  §  11),  and  an  order 
confirming  the  report  of  commis- 
sioners of  estimate  and  assessment 
appointed  in  proceedings  by  the 
commissioners  of  the  Central  park 
under  the  act  for  the  laying  out 
and  improvement  of  certain  por- 
tions of  the  city  of  New  York 
(chap.  697,  Laws  of  1867),  which 
proceedings  were  governed  by  the 
act  of  1818,  is  not  appealable  to 
this  court.  In  re  Oom,  of  Central 
Park.  498 

7.  An  assessment  for  local  improve- 
ments under  the  act  of  1871,  amend- 
ing the  act  reorganizing  the  local 
government  of  Sew  York  (chap. 
574,  Laws  of  1871),  is  invalid 
unless  the  commissioner  of  public 
works  has  certified  to  the  board  of 
assessors  the  amount  of  expenses 
paid  or  actually  incurred  by  the 
city,  as  required  by  section  5  of 
said  act  No  other  evidence  can 
be  substituted.     In  re  Cameron, 

502 

8.  An  assessment  was  made  for  pav- 
ing a  portion  of  Madison  avenue. 
The  certificate  of  the  commissioner 
only  stated  the  prices  fixed  by  the 


contract  for  the  work.  It  was 
accompanied  by  an  affidavit  of  the 
surveyor  stating  the  amount  of 
work  done,  but  the  affidavit  was 
not  referred  to  in  the  certificate  or 
made  part  thereof,  ifiaid,  that  the 
provision  oi  the  act  was  not  com- 
plied with,  and  the  asseannent  was 
void.  £eL 

9.  In  an  application  to  vacate  an  as- 
sessment under  the  act  in  relation 
to  frauds  in  assessments  for  local 
improvements  in  the  city  of  New 
York  (chap.  388,  Laws  of  1858),  the 
onus  of  establishing  the  alleged 
frauds  or  irregularity  is  upon  the 
applicant,  and  he  must  make  it 
appear  that  such  fraud  or  irrem- 
laritv  exists  before  he  is  entitied 
to  tne  relief  sought  In  re  Ban- 
ford,  509 

10.  A  single  publication  of  a  resolu- 
tion authorizing  a  specific  improve- 
ment in  the  city  of  New  York,  two 
days  before  its  adoption,  is  a  suffi- 
cient compliance  with  the  provi- 
sion of  the  city  charter  of  1857 
(§  7,  chap.  446,  Laws  of  1857), 
which  prohibits  the  passage  or 
adoption  of  such  resolution  until 
it  has  been  published  in  all  the 
newspapers  employed  by  the  cor- 
poration at  least  two  days.  (Opin- 
ion of  Ingraham,  J.,  note.)     A 

11.  The  grant  of  power  to  the  com- 
mon council  01  the  city  of  New 
York  by  the  "Montgomerie  char- 
ter," so  called  (Davies*  Laws  of  N. 
Y.,  p.  177,  g  16 ;  Valentine's  Laws, 
228),  to  make  and  lay  out  streets, 
etc.,  in  said  city,  and  the  authority 
conferred  upon  the  municip^  cor- 
poration to  direct  the  pitching  and 
paving  of  streets,  and  to  assess  the 
expense  upon  property  benefited 
(Laws  of  1818,  chap.  86,  §  175;  2 
R  L.,  407),  gives  the  common  coun- 
cil full  discretion,  save  as  curtailed 
or  controlled  by  legislative  action, 
They  are  the  sole  and  exclusive 
judges  as  to  the  time,  mode  and 
manner  of  laying  out,  making, 
grading  and  paving  streets,  ana 
also  as  to  the  material  of  which 
the  streets  shall  be  made,  or  with 
which  they  shall  be  paved.  This 
discretion  and  choice  being  an  im- 
portant and  valuable  constituent 
of  the  power  conferred,  and  being 
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in  the  interests  of  the  public,  will 
not  be  deemed  revoked  by  impli- 
cation or  donbtfol  inference.  In 
re  DugrQ.  518 

12.  Accordinj^ly  hM^  that  the  com- 
mon council  was  not  prohibited 
from  making  or  paving  a  street  in 
a  manner  or  with  a  materiid  not 
admitting  of  competitive  bids  or 
proposals  by  the  provision  of  the 
**  act  to  reorganize  the  local  gov- 
ernment of  New  York,"  which  re- 
quires all  work  to  be  done  and  sap- 
plies  to  be  furnished  to  be  by  con- 
tract, where  the  expenditures  will 
exceed  |1,000;  and  directs  all  con- 
tracts to  be  made  or  let,  after  ad- 
vertisement, to  the  lowest  bidder. 
(Laws  of  1870,  chap.  187,  §  104.) 

See  Constitutional  Law,  9. 


NOTICE. 

See  CoNerTRUCTiVE  Noticb. 
Nbglioence,  6. 

Wills,  7. 


OFFICE  AJST>  OFFICERa 

See  Elections. 

Municipal  Cobpobationb,  1. 


PARTIES. 

1.  The  right  of  a  creditor  of  a  manu- 
&cturing  corporation,  organized 
under  the  act  of  1848,  authorizing 
the  formation  of  corporations  for 
manufacturing  and  other  purposes 
(Laws  of  1848,  chap.  40),  to  main- 
tain an  action  against  one  or  more 
of  the  stocl^Jiolaers  of  such  corpo- 
ration to  enforce  the  liability  im- 
posed upon  them  by  said  act  (sec- 
tion 10),  is  a  several  and  distinct 
right,  and  not  a  joint  right  in  the 
creditors  generally.    Weeke  v.  Low. 

568 

2.  He  can,  therefore,  sue  alone  to  en- 
force this  liability,  although  there 
may  be  other  creditors  sunilarly 
situated.  Jo. 


See  Attachmientb,  7, 9. 
Injunction,  1. 


PARTNERSHIP. 

1.  One  who  has  been  engaged  in 
canying  on  business  in  the  name 
and  ostensibly  as  a  member  of  a 
firm,  will  not  be  permitted  to  urge 
against  his  own  acts,  in  dealing 
with  third  persons,  the  non-exist- 
ence of  the  firm  by  reason  of  a 
want  of  consent  of  one  of  the  in- 
tended members,  although  by  the 
articles  of  partnership  such  con- 
sent was  necessary  to  its  existence. 
McStea  v.  Matthews,  166 

2.  By  the  implied  and  express  per- 
mission of  the  federal  govern- 
ment, evidenced  by  the  proclama- 
tions of  the  president  at  the  outset 
of  the  war  of  the  rebellion  (procla- 
mations of  Apnl  15  and  April  19, 
1861),  and  by  the  act  of  congress 
of  July  18, 1861,  conunercial  inter- 
course between  citizens  of  the 
insurrectionary  States  and  of  the 
loyal  States  was  permitted  and 
was  lawful,  until  the  issuing  of 
the  president's  proclamation  of 
August  16th,  1861,  declaring  such 
intercourse  unlawful;  a  copart- 
nership therefore  existing  between 
citizens  of  the  two  sections  was 
not  terminated,  by  reason  of  the 
war,  until  that  date.  Id, 

See  Insubancb  (Life),  8. 
Limitation  of  Actions,  9. 


PARTY  WALL 

Adjoining  proprietors  have  each 
an  easement  in  the  land  of  the 
other  covered  by  a  party  wall,  and 
the  title  of  each  owner  is  qualified 
by  the  easement  to  which  the  other 
is  entitled.  This  easement  in- 
cludes the  right  to  increase  the 
height  of  the  wall,  provided  such 
increase  can  be  made  without 
detriment  to  the  strength  of  the 
wall,  or  to  the  property  of  the 
adjacent  owner.  The  party  mak- 
ing the  addition,  however,  doe^ 
it  at  his  peril ;  he  must  insure  the 
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safety  of  the  work,  and  if  injury 
results  he  is  liable.  Brooli  v. 
Ouriia.  4  639 

2.  8.,  owning  two  adjoining  lots, 
erected  a  house  on  each,  with  a 
party  wall  between  them.  He 
conveyed  one  lot  to  plaintiff's  and 
one  to  defendant's  grantor,  by 
deeds  Recorded  the  same  day. 
The  description  in  the  former 
deed  conveyed  the  party  wall  and 
two  inches  beyond.  Plaintiff 
brought  action  Ui  recover  posses- 
sion of  the  strip  from  the  center 
of  the  party  wall  to  the  boundarjr 
line.  Heldy  that  plaintiff's  premi- 
ses were  charged  with  a  servitude 
of  having  the  wall  stand  as  an 
exterior  wall  to  defendant's  house 
and  as  a  support  to  its  beams  so 
long  at  least  as  the  buildings 
should  endui'e;  that  the  risht  to 
use  the  party  wall  necessarily  car- 
ried with  it  the  right  to  occupy 
the  two-inch  space  with  the  tim- 
bers which  were  to  find  support 
in  Uie  wall,  and  to  have  the  build- 
ings and  wall  remain  as  they  were 
at  the  time  of  the  conveyances 
from  8.,  while  they  endure;  that 
actual  possession,  therefore,  could 
not  be  given  to  plaintiff.  Rogers 
V.  SiTU&imer,   v  646 


PATENT8. 

Bee  Collins  v.  ffaU  TMem.),  687. 
Bawley  t.  Fo^di-w/ (Mem.),  700. 


PENALTY. 
See  SuMHONts. 

PERSONAL  PROPERTY. 

8ee  Claim  andDbliyeby  of  Pbb- 
soKAL  Property. 

HUSBAIYD  AND  WiFE,  2,  4. 

Wills,  5,  6,  7. 

PLANK-ROAD  COMPANY. 

1.  The  rule  of  the  common  law,  that 
real  estate  held  by  a  corporation 


at  the  time  of  its  dissolution 
reverts  to  the  grantor,  does  not 
prevail  in  this  State  in  respect  to 
stock  corporations.  Where  lands 
are  conveyed  absolutely  to  a 
corporation  having  stockholders, 
no  reversion  or  possibility  of  a 
reverter  remains  m  the  grantor. 
Hisath  V.  Barmore.  802 

2.  A  corporation  organized  under 
the  plank-road  laws  of  this  State  is 
authorized  to  take,  by  purchase, 
the  entire  fee  of  lands  needed  for 
its  road,  and  no  condition  or  quali- 
fication of  the  grant  will  be  im- 
plied in  an  absolute  conveyance  to 
It  in  fee.  The  grantor  retains  no 
property  therein  which  will  pre- 
vent a  division  of  the  property 
among  its  stockholders  or  whid^ 
will  preclude  the  State,  with  the 
assent  of  the  company,  from  di- 
verting the  land  to  other  public 
uses,  or  from  declaring  by  law 
that  a  surrender  of  any  part  of 
the  road  by  the  company  shall 
operate  to  transfer  the  title  of  the 
company  to  the  town  in  which 
the  land  is  so  located.  Id, 

8.  The  provisions  of  the  act  of  1854 
in  relation  to  plank-roads,  eta 
(chap.  87,  Laws  of  1854),  which 
authorize  a  plank-road  company 
to  surrender  all  or  any  portion  of 
its  road,  and  provide  that  in  such 
case  a  portion  surrendered  shall 
cease  to  belong  to  the  company, 
and  shall  revert  and  belong  to 
the  several  towns,  etc,  make  such 
surrender  equivalent  to  an  aliena- 
tion by  the  company,  and  em- 
brace as  well  land  which  nev^ 
before  belonged  to  the  towns  as 
those  which  were  public  high- 
ways when  acquired  by  the  com- 
pany, and  the  act  cannot  be 
assailed  upon  the  ground  that  it 
takes  the  property  of  the  erantor 
to  the  company  for  public  use 
without  just  compensation.       Id 


PLEADma. 

1.  PlaintifiTs  complaint  alleged  in 
substance  that  he  was  induced  by 
fraudulent  representations  on  the 
part  of  defendant  to  purchase  and 
pay  for  certain  stocks ;  that  upon 
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discovery  of  the  fraud,  he  elected 
to  rescind  the  contract,  tendering 
back  the  stocks  purchased,  and 
demanded  the  money  paid  there- 
for, which  defendant  refused  to 
pay,  etc.  He  claimed  to  recover 
the  alleged  purchase-money  paid. 
Upon  the  trial  it  appeared  that 
plamtiff  paid  no  money  for  the 
stocks,  but  onlv  credited  defendant 
the  amount  of  the  purchase-price 
upon  a  prior  indebtedness.  Hdd 
(Pbckham,  J.,  dissenting),  that  the 
rescinding  the  contract  restored 
plaintiff  to  his  original  right  as  to 
the  prior  indebtedness  and  made 
the  credit  a  nullity;  that  the  credit 
could  not  be  regarded  for  the 
purposes  of  the  action  as  so  much 
money  paid,  and  thus  a  judgment 
be  recovered  which  could  be 
enforced  by  imprisonment,  and 
that  plaintiff  was  not  entitled  to 
recover.    Degraw  v.  Elmore.        1 

2.  The  Code  does  not  authorize  a 
recovery  when  the  complaint 
alleges  facts  showing  a  caus^  of 
action  in  tort  by  proving  upon 
the  trial  the  cause  of  acuon  in 
contract  ^"i- 

8.  Where,  in  an  action  upon  a 
promissory  note,  the  answer 
alleges  facts  sufficient  to  constitute 
a  defence  for  want  of  considera- 
tion or  for  a  recoupment  of  dama- 
ges, it  is  not  necessary  for  defend- 
ant  to  state  which  he   Will  relv 

•  upon ;  and  if  he  so  states,  he  will 
not  be  precluded  from  insisting 
upon  any  defence  which  the  facta 
alleged  will  justify.  It  is  the  facts 
alleged  which  constitute  the 
defence,  and  whether  or  not  It  is 
called  by  the  right  name  is 
inunaterial.     Springer  y.  Dwyer, 

See  AiiiHONY,  1,  4. 


PLEDGE. 
See  Demand. 


POWER  OP  ATTORNEY. 

See  Ouiwr  v.  W.  U,  T.  0).  (Mem.), 
601. 


PRACTICE. 

1.  A  defendant  has  no  absolute 
right  to  a  preliminary  order  setr 
tlmg  issues  in  an  action  for  equi- 
table relief  to  be  tried  by  a  jury. 
A  refusal  to  grant  such  an  order 
does  not  necessarily  deprive  the 
defendant  of  his  right  to  such 
trial.  If  he  has  that  rieht,  and  the 
cause  is  brought  to  trial  before  the 
court  without  a  jury,  the  defend- 
ant may  then  object,  and  it  will  be 
the  duty  of  the  court  to  order  the 
cause  to  be  tried  by  a  jury.  If 
the  court  refuse  so  to  do,  defend- 
ant's remedy  is  by  appeal  from 
judgment.     Colman  y,  Dixon,  572 

2.  Where,  upon  appeal  to  this  court 
from  an  order  granting  anew  trial 
in  an  equity  case,  the  order  is  affirm- 
ed and  judgment  absolute  ordered 
against  appellant  "  without  costs 
to  either  party,"  this  disposes  of 
all  the  costs  in  the  action,  and  an 
insertion  by  respondent  of  costs 
in  the  judgment  entered  upon  the 
remittitur  is  irregular.  Patten  v. 
StUt,  591 

8.  A  motion  to  correct  theludgment 
is  the  proper  remedy.  Whether  an 
appeal  from  the  judgment  is  pro- 
per in  such  case,  quere.  Id. 

4.  A  judgment  should  not  be  set 
aside  on  account  of  an  improper 
taxation  of  costs,  or  a  taxation 
without  notice.  A  readjustment 
should  be  ordered,  and  the  amount 
of  reduction,  if  any,  be  deducted 
from  the  judgment  Waiean  v. 
Gardiner  (MeuL).  671 


i8s0  Appeal,  18. 
Bankbuptct. 
Jurisdiction. 
PusADmaa. 
Morgan  v.  MuBigan^  665. 


PRECEDENTS. 

Precedents  drawn  from  the  action  of 
legislative  committees  are  not  satis- 
factory. (PerFoLQKBjJ.)  People 
ex  rd,  V.  Cinite,  451 
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PRESUMPTIONS. 

1.  Where  one  indorseB  a  promissory 
note  payable  to  another  or  order^ 
prior  to  its  delivery  to  the  payee, 
in  Uie  absence  of  proof  that  he  in- 
dorsed with  intent  to  become 
surety  for  the  maker  to  the  payee, 
the  legal  presumption  is  that  he 
stands  in  the  position  of  subse- 
quent indorser ;  and  the  payee  can 
neither  maintain  an  action  upon 
the  indorsement,  nor  can  he  trans- 
fer a  right  of  action  thereon  to  a 
purchaser  with  notice,  except  upon 
assuming  the  responsibility  of  first 
indorser.    Phelps  v.  Vucher.       69 

2.  The  presumption  arising  from  the 
fact  of  possession  of  a  bill  of  ex- 
change by  the  drawee  and  accep- 
tor, is  that  it  is  in  his  possession 
for  acceptance  or  after  payment; 
such  possession  gives  no  apparent 
ownership  or  presumptive  right  to 
transfer  the  same.  (rBCEHAM,  J., 
dissenting.)  Central  Bank  of  Brook- 
lyn  y.  HammeU,  158 

8.  A  newspaper,  appointed  by  the 
common  council  of  the  city  of 
New  York  as  an  official  paper 
prior  to  the  passage  of  the  amended 
charter  of  1857  (cnapter  446,  Laws 
of  1857),  in  the  absence  of  any  sub- 
sequent action  of  that  body,  con- 
tinued in  that  position,  and  the 
presumption  is,  in  the  absence  of 
proof  of  such  action,  that  it  did  so 
continue.    In  re  Astor,  863 

4.  The  presumption  arising  from  the 
giving  of  a  satisfaction  piece  is 
that  it  was  given  upon  payment  of 
the  jud^ent,  and  in  the  absence 
of  proof  to  the  contrary,  it  is  suffi- 
cient to  charge  the  party  giving  it 
with  the  receipt  of  the  amount  of 
the  judgment.  Booth  v.  F.  and  M. 
Nat.  Bank.  896 

6.  Every  presumption  is  in  favor  ot 
the  validity  of  legislative  acts,  and 
they  are  to  be  upheld  unless  there 
is  a  substantial  departure  ftom  the 
organic  law.  Fiopk  ex  rd.  v. 
Briggs.  553 

6.  No  presumptions  will  be  indulged 
in,  in  favor  of  exemptions  from 
common  law  liability.  Bdaall  v. 
O.  and  A.  E.  and  T.  Oo.  (Mem.)  661 


7.  While  it  Is  competent  for  oom- 
mom  canierB  to  piovide  bj  con- 
tract for  soch  exemptioDa,  tt  most 
be  done  in  dear  and  ooambiguoua 
terms,  and  the  rule  that  the  lan- 
guage of  contracts  if  ambiguous 
IS  to  be  construed  against  the  party 
using  it  should  be  rigidly  applied 
to  such  contract&  H, 

See  BAiLicBirro,  1. 

FOBECLOStnUB,  8. 
NEaUGEHCB,  6. 

Morgan  v.  MtdUffan  (Mem.),  I6S. 


PRINCIPAL  AND  AGSNT. 

1.  Where  an  aj^t  converts  property 
of  his  principal  in  his  hands,  and 
which  he  has  agreed  to  account 
for  and  pay  over,  the  principal 
has  his  election  to  sue  for  the 
breach  of  the  contract  or  for  the 
conversion;   and  if  he  elects  to 

Eroceed  for  a  breach  of  the  contract, 
e  may  interpose  it  as  a  counter- 
claim in  an  action  upon  contract 
brought  against  him  by  the  agent. 
OoitY.  StewaH.  17 

2.  It  is  not  necessary  to  show  fraud, 
upon  the  part  of  an  agent,  in  order 
to  mamtain  an  action  against  him 
for  neglecting  to  perform  a  duty 
which  he  has  undertaken.  An 
a^nt  is  bound,  not  only  to  good 
fiskith,  but  to  reasonable  diligence, 
and  to  such  skill  as  is  ordinarily 
possessed  by  persons  of  common 
capacity  en^i^ged  in  the  same 
business.  Hnn^emann  ▼.  Heofrd.  2fl 

8.  Plaintili&  sent  to  defendants,  their 
correspondents  in  China,  an  order 
to  invest  £5,000  in  silk,  of  one  or 
the  other  of  several  specified  de- 
scriptions, at  prices  named,  and 
in  accordance  with  the  terms  of 
a  letter  of  credit  which  required 
bills  to  be  drawn  prior  to  July  Ist. 
Defendants  did  not  comply  with 
the  order;  and  in  answer  to  plain- 
tiff's complaints  wrote,  admitting 
that  the  silk  could  have  been  pur- 
chased within  the  prescribed  pnces, 
but  stating,  as  an  excuse  for  not 
purchasing,  that  they  expected 
prices  to  be  lower,  and,  therefore, 
waited  until  the  prices  advanced 
beyond  their  limits,  and  express- 
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ing  regret  at  thdr  erroneous  Jndg- 
xnent-  EM^  that  the  order  gaye 
defendants  no  discretion,  save  as 
to  the  selection  of  the  silk.  That 
it  was  their  duty  to  have  selected 
some  of  the  descriptions  specified, 
if  they  were  to  be  obtained,  in 
time  to  ship  nnder  the  letter  of 
credit  That  defendants*  letter 
was  an  admission  of  their  ability 
to  have  executed  the  order,  which, 
although  it  did  not  preclude  them 
from',  showing  any  impediment 
preventing  performance,  yet  was 
sufficient  to  require  the  submission 
of  that  question  to  a  juiy.         Id. 


4.  The  possession  by  an  assumed 
agent  of  a  promissory  note  pay- 
able to  the  order  of  the  i>ayee, 
and  not  indorsed  by  him,  is  not 
alone  sufficient  evidence  of  his 
authority  to  authorize  a  payment 
thereof  to  him.  JDtnibl^day  v.  Kress. 

410. 


6.  The  payee  of  such  a  note 
delivered  it  to  an  agent  with 
authority  to  receive  the  interest 
thereon,  and  to  take  a  new  note 
with  an  indorser.  The  maker 
paid  principal  and  Interest  to  the 
agent  In  an  action  bv  the  payee 
upon  the  note, — Heid  (Church,  Ch. 
J.,  and  Grovsr,  J.,  dissenting), 
that  the  agent  was  not  authorized 
to  receive  payment  of  the  princi- 

«  pal  in  money  and  that  plaintiff 
was  entitled  to  recover.  Id. 


6.  An  agent  employed  by  a  trustee 
to  collect  a  claim,  the  subject  of 
the  trust,  has  no  right  to  under- 
take the  discharge  of  the  trust, 
and  in  an  action  against  him  by 
his  principal  for  reftisal  to  pay 
upon  demand  the  moneys  collect- 
ea,  it  is  no  defence  that  he  has 
paid  it  to  one  claiming  to  be  the 
cestui  que  trust.  Hancock  v.  Oomez 
(Mem.).  668 

See  Insttrancb  (Firb),  5, 6. 
Insurance  (Lifb),  7. 
Whitin  V.  Pend^ast(}lLem.),  674. 
Culver  V.  W.  U.  T.  Co,  (Mem.), 

691. 
FOehugh  v.  SaekeU  (Mem.),  699. 


PRINCIPAL  AND  SURETY. 

1.  When  a  principal  and  surety  are 
sued  together,  a  successful  recoup- 
ment by  the  former  will  inure  to 
the  benefit  of  the  latter,  although 
the  surety  could  not,  if  sued  alone, 
avail  himself  of  the  defence. 
Bpriik/ger  v.  Dwytr,  19 

2.  A  sale  by  a  creditor  of  collAtera^ 
securities,  placed  in  his  hands  by 
the  principal  debtor,  in  violation 
of  a  stipulation  for  a  particular 
notice  of  sale  contained  in  the 
contract  under  which  they  were 
pledged,  does  not,  per  se,  discharge 
a  surety  in  ioto  who  is  liable  for 
the  deot,  but  by  such  sale  the 
creditor  makes  tne  securities  his 
own  to  the  extent  of  discharging 
the  surety  to  an  amount  equal  to 
their  value.  VoseY.F.RRCo.  869 

8ee  Bills,  Notes,  Checks,  9. 


PRIVILEGED  COMMUNICA- 
TIONS. 

1.  In  proceedines  by  one  C.  for  his 
discharge  in  bankruptcy,  defend- 
ant, R,  a  creditor,  opposed  his 
discharge  upon  the  ground  that 
he  was  a  partner  in  the  firm  of  M. 
&  Co.,  and  had  fraudulently  omit- 
ted from  his  inventorv  his  mterest 
in  the  property  of  said  firm.  Plain- 
tiff, a  member  of  said  firm,  was 
called  as  a  witness  by  the  defend- 
ants upon  the  hearing  before  the 
register.  Plaintiff's  testimony  tend- 
ed to  show  that  C.  was  not  a 
member  of  the  firm.  Defendant, 
C,  as  attorney  for  E.,  filed  objec- 
tions to  the  discharge;  among 
others,  one  charging  the  bankrupt 
with  procuring  plaintiff  to  testier 
falsely  as  to  who  were  the  part- 

.  ners  in  the  firm,  and  as  to  the 
connection  of  the  bankrupt  there- 
with. In  an  action  of  libel, — Eddy 
that  the  question  as  to  whether 
the  evidence  of  plaintiff  was  true 
or  false  was  material  and  perti- 
nent; that  defendants  were  not 
precluded  by  the  fact  that  plaintiff 
was  called  as  a  witness  by  defend- 
ant, E.,  from  insisting  that  his 
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testimony  was  false ;  and  that  the 
publication  was  privil^ed.  Marth 
EUsuxnih,  309 


V. 


PROCESS. 
Bee  Claim  and  Demveby  of  Pbb- 

BONAIi  PbOPEBTT,   1. 


QUESTIONS     OP     LAW    AND 
FACT. 

1.  On  the  20th  of  February,  1869, 
plaintiffs  shipped  by  defendant's 
line  a  quantity  of  butter  to  be  car- 
ried from  New  York  to  (George- 
town, consigned  to  plaintiffs*  or- 
der ;  the  packages  were  unmarked. 
One  S.  presented  to  defendant's 
delivery  clerk  a  letter  written  by 
plaintiffs  to  him,  containing  this 
clause  :  **  The  roll  sent  you  to- 
day (the  twentieth)  you  will  find 
of  very  good  quality,"  and  upon 
this  the  clerk  delivered  the  butter 
to  8.  In  an  action  for  conversion 
plaintiffs  were  nonsuited.  Heldy 
that,  as  a  question  of  law,  the  letter 
was  not  a  sufficient  authority  to 
justify  a  delivery  of  the  butter  to 
8. ;  nor  was  the  writing  of  it 
negligence,  per  «c,  but  it  was  a 
question  of  fact  for  the  jurv  to 
determine,  from  the  letter  and  the 
other  facts  of  the  case,  whether 
from  plaintiffs*  negligence  or 
otherwise  the  defendant  was  ex- 
cused or  justified  in  the  delivery 
of  the  property.  The  nonsuit  was 
therefore  error.  Viner  v.  N.  T. 
A.  O.  &  W,  8.  Co,  28 

2.  The  undisputed  existence  of  a 
fact  sometimes  constitutes  negli- 
gence at  law;  but  where  intcr- 
ences  are  to  be  drawn,  or  it  de- 
pends upon  circumstances,  it  is  a 
question  of  fact  to  be  determined 
by  a  jury. 


Bee  Bailmehts,  2. 
Contracts,  8. 
Negligence,  1, 2, 4. 
pRiNCiPAii  AND  Agent,  8. 
Johnson  v.  De  Peyster  (Mem.), 
666. 


RAILROAD  CORPORATION. 

1.  The  right  of  a  railroad  company 
to  lav  its  tracks  in  a  street  or  pub- 
lic highway  carries  with  it  the  ob- 
ligation to  lay  them  in  a  proper 
manner,  and  to  keep  them  in  re- 
pair ;  and  if  an  injury  occurs,  by 
reason  of  a  neglect  m  either  of 
these  respects,  it  is  liable.  Wonier 
V.  42d  St.  and  0  Si,  F,  R  Co,   208 

2.  No  notice  to  it  of  a  patent  defect 
is  necessary ;  but  when  it  appears 
that  tiie  defect  existed  and  an  in- 
jury was  caused  thereby,  the  pre- 
sumption of  negligence  is  com- 
plete. If  circumstances  exist 
showing  absence  of  negli^enoe,  as 
that  the  defect  had  not  existed  for 
a  sufficient  len^h  of  time  to  cre- 
ate a  presumption  of  knowledge, 
or  to  enable  it  to  repair,  it  is  for 
tiie  company  to  prove.  Id, 

Bee  Common  Casbiebs. 


RATIFICATION. 
FiUhugh  v.  BackeU  (Mem.),  699. 


REAL  PROPERTY. 

Bee  Infants,  1,  2. 
Tttlb. 

Vendor  and  Ysndsb. 
WiiiLS,  5,  6,  7, 


RECOUPMENT. 

Bee  Pleadings,  8. 

Pmncipal  and  Surety,  1. 


RECOVERY    OF    POSSESSION 
OF  REAL  PROPERTY, 

Bee  Easement,  4 

USUBT,  6. 


REFEREE. 

Bes  Costs,  8. 

FiNDmGB  op  Fact  and  Law. 
Morgan  r,  MuOiganQilLeai.),  665. 
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RBMEDIE8. 
See  Appeal,  18.  • 

HlGHWATB. 

Practice,  8. 

Morgan  V.  MuUignnOILem.\  665. 

Ehickeonr.  C«*;iw  (if  em.),  697. 


BEMITTITUR 


See  JuDOiiEKT,  5. 


REPLEVIN. 

See  Cladc  Ain>  Dblttert  of  Per- 
soNAii  Property. 


RESCISSION. 

1.  PlaintifTs  complaint  alleged  in 
Bubetance  that  he  was  induced  by 
fraudulent  representations  on  the 
part  of  defendant  to  purchase  and 
pay  for  certain  stocks ;  that  upon 
discovery  of  the  fraud,  he  elected 
to  rescind  the  contract,  tendering 
back  the  stocks  purchased,  and  de- 
manded the  money  paid  therefor, 
which  defendant  renised  to  pay, 
etc.  He  claimed  to  recover  the 
alleged  purchase-money  paid. 
Upon  the  trial  it  appeared  that 
plaintiff  paid  no  money  for  the 
stocks,  but  only  credited  defendant 
the  amount  of  the  purchase-price 
upon  a  prior  indebtedness.  Held 
(Peckuam,  J.,  dissenting),  that  the 
rescinding  the  contract  restor^ 
plaintiff  U>  his  original  right  as  to 
the  prior  indebtedness  and  made 
the  credit  a  nullity ;  that  the  credit 
could  not  be  regarded  for  the  pur- 
poses of  the  action  as  so  much 
money  paid,  and  thus  a  judgment 
be  recovered  which  could  be  en- 
forced by  imprisonment,  and  that 
plaintiff  was  not  entitled  to  recover. 
Degraw  v.  Elmore,  1 

2.  The  rule  that  he  who  seeks  to 
rescind  an  agreement  upon  the 
ground  of  fhiud  must  place  the 
other  party  in  as  good  a  situation 
as  that  in  which  he  was  when  the 
agreement  was  made,  is  satisfied  if 
the  judgment  asked  for  will  accom- 

S|CKsi3 — Vol,  V,      95 


plish  that  result,  and  in  such  a 
case  no  offer  to  return  that  which 
was  received  is  necessary.  AUer- 
ton  V.  AUerUni  (Mem.)  670 

8.  Accordingly,  hdd^  that  where 
plaintiffs  were  induced  by  the 
nnudulent  representations  of  de- 
fendant, their  partner,  to  sell  out 
their  interest  in  the  partnership 
property  for  a  sum  paid  in  cash, 
and  where  the  complaint  alleged 
and  it  appeared  that  defendant 
had  received  more  than  the  amount 
paid  out  of  the  avails  of  the  pro- 
perty, and  the  iudgment  asked  for 
was  that  defendant  account  for  the 
moneys  received  and  pay  over  the 
surplus  afler  deducting  the  sum 
paid,  that  it^  was  not  necessary  to 
allege  or  show  an  offer  to  return 
the  money  received  on  the  sale. 

Id. 

Bee  Vendor  and  Vendee,  4. 


ROCHESTER  (CITY  OF). 

Seie  CoNBTiTUTioNAL  Law,  11,  12. 
18,19,20. 


SATISFACTION. 
See  Judgment,  8, 4. 

SEAL. 
See  "Wills,  2. 

SENATE. 

See   Justices  ov    the    Supbehb 
Court,  1. 

SERVICE. 

1.  The  service  of  summons  by  pub- 
lication in  an  action  for  foreclosure 
under  the  provisions  of  subdivision 
6  of  section  136  of  the  Code,  which 
provides  for  service  upon  unknown 
parties  having  interest  in  the  mort- 
gaged premises,  is  valid  and  bmd- 
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inff,  although  it  appears  that  the 
nnknown  party  is  an  infant. 
WhitdBT  T.  BcuJOiy  (Mem.)  667 


SCHENECTADY  (CITY  OF). 

1.  By  the  provision  of  the  charter  of 
the  city  of  Schenectady,  which 
enacts  that  supervisors  of  wards 
elected  thereunder  shall  be  subject 
to  all  the  provisions  applicable  to 
supervisors  in  the  towns  (§  8,  chap. 
885,  Laws  of  1862),  a  supervisor 
of  a  ward  of  that  city  is  brought 
within  the  prohibition  of  the  stat- 
ute declaring  that  no  supervisor  of 
any  town  shall  be  elected  or  ap- 
pointed to  hold  the  office  of  ^wy^t- 
intendent  of  the  poor.  (Chap.  80, 
Laws  of  1853.)  By  this  prohibi- 
tion a  supervisor  is  not  merely 
made  inehgible  to  hold  the  office 
of  superintendent,  but  he  is  ineli- 
gible to  an  election  or  appointment 
thereto. «  People  ex  ret.  v.   Clute. 

451 

2.  This  statutory  provision  does  not 
infringe  uptm  the  constitutional 
rights  of  an  elector  to  vote  for  all 
elective  officers  (§  1,  art  3,  State 
Constitution),  nor  npon  his  right 
to  be  elected  to  any  office.         Id. 


SHERIFFa 

See  ATTACHiffENTS,  5,  6,  7, 9. 

Clahc  aio)  Delivery  of  Per- 
sonal Propbbtt. 


STATUTES. 

1.  By  the  provisions  of  section  8  of 
the  usury  laws  of  this  State  (1  R 
S.,  772,  %  8),  the  right  of  action  of 
a  borrower,  who  has  paid  usurious 
interest,  for  the  recovery  of  the 
excess  is  terminated  at  the  end  of 
one  year,  and  is  then  transferred 
to  the  officers  named  in  section  4. 
(Allen  and  Foloer,  JJ.,  dissent- 
ing.)   Palen  v.  Johnson.  40 

2.  The  provisions  of  the  Revised 
Statutes,  authorizing  the  next  of 
](in  within  one  year  after  probate 


of  a  will  of  personal  property  to 
contest  the  probate  (2  R  8.,  61, 
^  80-89),  are  not  confined  to  wills 
relating  solely  to  personal  pro- 
perty, out  are  applicable  to  thoee 
proved  as  wills  of  both  real  and 
personal  property.    In  re  KdLum. 

298 

5.  These  provisions  are  not  abro- 
gated by  the  provisions  of  the  act 
of  1887  (chap.  460,  Laws  of  1887). 
which  require  the  same  proof  sna 
proceedings  for  the  probate  of 
wills  of  personal  as  of  real  pro- 
perty, and  which  dispense  with  the 
separate  recording  of  the  instru- 
ment as  a  will  of  personal  property 
after  it  has  been  recorded  as  a  will 
of  real  property.  Id. 

4.  The  provisions  of  the  act  of  1854 
in  relation  to  planls-roads,  etc. 
(chap.  87,  Laws  of  1854),  which 
authorize  a  plank-road  company 
to  surrender  all  or  any  portion  of 
its  road,  and  provide  that  in  such 
case  the  portion  surrendered  shall 
cease  to  belong  to  the  company, 
and  shall  revert  and  belong  to  the 
several  towns,  etc.,  make  such 
surrender  equivalent  U)  an  aliena- 
tion by  the  company,  and  embrace 
as  well  lands  which  never  before 
belonged  to  the  towns  as  those 
which  were  public  highways  when 
acquired  by  the  company,  and  the 
act  cannot  be  assailed  upon  the 
ground  that  It  takes  the  property  of 
the  grantor  to  the  company  for  pub- 
lic use  without  Just  compensation. 
Heath  v.  Barmore.  802 

5.  By  the  Constitution  of  the  United 
States  the  whole  subject  of  foreign 
intercourse  is  committed  to  the 
federal  government,  and  upon  all 
questions  relating  thereto  it  alone 
can  speak  and  act.  It  has  the  ex- 
clusive power  to  regulate,  provide 
for  and  control  the  surrender  of 
fugitives  from  justice  from  foreign 
countries.  The  provision,  there- 
fore, of  the  Revised  Statutes  (1  R 
S.,  164,  §§  a-11)  providmg  for 
such  surrender  is  unconstitutional, 
and  a  warrant  issued  by  the  gov- 
ernor in  pursuance  thereof  is  void. 
People  ex  rd.  v.  Curtis.  321 

6.  An  act  authorizing  property  to  be 
|ocuiQb0re4  without  pr  againat  the 
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conBeiit  ot  the  owner,  and  without 
resort  to  legal  process  or  judicial 
action,  is  an  innovation  upon  the 
common  law,  and  will  not  be  ex- 
tended in  its  operation  beyond  the 
fair  and  reasonable  import  of  the 
words  used.  MushUttr,  BUverman. 

860 

7.  An  act  was  passed  by  the  legisla- 
ture in  1858  (chap.  80,  Laws  of 
1858),  purporting  to  amend  **  sec- 
tion 23  of  chapter  20  of  title  1  of 
the  first  part  of  the  Revised  Stat- 
utes, fourth  edition."  The  provi- 
sion incorporated  and  thus  desig- 
nated in  the  compilation  of  statutes 
referred  to  was  not  a  part  of  the 
Revised  Statutes,  but  was  a  statu- 
tory enactment  existing  prior  to 
the  revision  and  not  repealed  there- 
by. (Chap.  852,  Laws  of  1829.) 
Meld,  that  the  intent  of  the  l^sla- 
ture  was  to  amend  that  portion  of 
the  statute  law  which  was  to  be 
found  in  printed  form  in  the  com- 
pilation referred  to,  and  the  act 
was  effectual  to  make  such  amend- 

'  ment.    PwpU  ex  rel.  V.  Olute,    451 

8.  By  the  provision  of  the  charter  of 
the  city  of  Schenectady,  which 
enacts  that  supervisors  of  wards 
elected  thereunder  shall  be  subject 
to  all  the  provisions  applicable  to 
supervisors  in  the  towns  ( §  8,  chap. 
885,  Laws  of  1862),  a  supervisor  of 
a  ward  of  that  city  is  brought 
within  the  prohibition  of  the  sta- 
tute declaring  that  no  supervisor 
of  any  town  shall  be  elected  or 
appointed  to  hold  the  office  of 
superintendent  of  the  poor.  (Chap . 
80,  Laws  of  1858.)  By  this  pro- 
hibition a  supervisbr  is  not  merely 
made  ineligible  to  hold  the  office 
of  superintendent,  but  he  is  ineligi- 
ble to  an  election  or  appointment 
thereto.  Id. 

9.  This  statutory  provision  does  not 
infringe  upon  the  constitutional 
rights  of  an  elector  to  vote  for  all 
elective  officers  (§1,  art.  2,  State 
Constitution),  nor  upon  his  ri^t 
to  be  elected  to  any  office.         Id. 

10.  The  provision  of  the  act  of  1867 
amending  the  act  to  prevent  ani- 
mals from  running  at  large  upon 
the  highways  (Laws  of  1867,  chap. 
814,  §  2),  which  gives  a  remedy 


for  injuries  by  cattle  trespassing, 
applies  only  to  cattle  trespassing 
upon  premises  from  the  highway ; 
it  has  no  application  to  the  case  of 
a  trespass  by  the  cattle  of  one 
saining  access  through  a  division 
fence  to  the  lands  of  an  adjoining 
owner.    Janes  v.  Sheldon.  477 

11.  Although  the  title  is  no  part  of 
a  public  act,  yet  it  is  of  some  force 
in  showing  the  purpose  of  the 
act.  Id. 

12.  A  special  and  local  Statute,  pro- 
viding for  a  particular  case  or  class 
of  cases,  is  not  repealed,  or 
amended  as  to  some  of  its  pro- 
visions, by  a  statute  seneral  in  its 
terms,  provisions  and  application, 
unless  the  intent  to  repeal  or  alter 
is  manifest,  although  the  terms  of 
the  fi^eneral  act  would,  but  for  the 
special  law,  include  the  cases  pro- 
vided for  by  the  latter.  In  re  (hm. 
Gf  Central  Park,  488 

18.  Accordingly,  KM,  that  the  pro- 
vision ot  the  act  regulating  the 
opening  and  laving  out  of  streets, 
etc,  in  the  city  of  New  York, 
which  declares  that  the  reports  of 
commissioners  of  estimate  and 
assessment,  appointed  under  it, 
when  confirmed,  shall  be  "final 
and  conclusive"  (§  178,  chap.  86, 
Laws  of  1818 ;  2  R.  S.,  408),  was 
not  repealed  or  affected  by  the 
general  provisions  of  the  Code 
prescribing  the  jurisdiction  of  this 
court  (Code,  1 11),  and  that  an 
order  confirming  the  report  of 
commissioners  of  estimate  and 
assessment  appointed  in  proceed- 
ings by  the  commissioners  of  the 
Central  park  under  the  act  for  the 
layine  out  and  improvement  of 
certam  portions  of  the  city  of 
New  York  (chap.  697,  Laws  of 
1867),  which  proceedings  were 
governed  by  the  act  of  1818,  is  not 
appealable  to  this  court  Id. 

14.  The  grant  of  power  to  the  com- 
mon council  of  the  city  of  New 
York  by  the  *'  Montgomerie  char- 
ter," so  called  (Davies'  Laws  of 
N.  Y.,  p.  177,  §  16 ;  Valentine's 
Laws,  228),  to  make  and  lay  out 
streets,  etc,  in  said  city,  and  the 
authority  conferred  upon  the 
municipal  coi'poration  to  direct 
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the  pitching  and  paving  of  streets, 
and  to  assess  the  expense  upon 
property  benefited  (Laws  of  1813, 
chap.  86,  §175;  2  R.  L.,  407), 
gives  the  common  council  full  dis- 
cretion, save  as  curtailed  or  con- 
trolled by  legislative  action.  They 
arc  the  sole  and  exclusive  Judges 
as  to  the  time,  mode  and  manner 
of  laying  out,  making  grading 
and  pavmg  streets,  and  also  as 
to  the  material  of  which  the 
streets  shall  be  made,  or  with 
which  they  shall  be  paved.  This 
discretion  and  choice  being  an 
important  and  valuable  constituent 
of  the  power  conferred,  and  bein^ 
in  the  interests  of  the  public,  wiU 
not  be  deemed  revoked  by  impli- 
cation or  doubtful  inference.  In 
re  Vugro.  513 

15.  Accordingly,  Jieldf  that  the  com- 
mon council  was  not  prohibited 
from  making  or  paving  a  street  in 
a  manner  or  with  a  material  not 
admitting  of  competitive  bids  or 
proposals  by  the  provision  of  the 
**  act  to  reorganize  the  local  eov^- 
emment  of  New  York,"  which 
requires  all  work  to  bo  done  and 
supplies  to  be  furnished  to  be  by 
contract,  where  the  expenditures 
will  exceed  $1,000;  and  directs 
fdl  contracts  to  be  made  or  let, 
after  advertisement,  to  the  lowest 
bidder.  (Laws  of  1870,  chap.  137, 
%  104.)  Id, 

16.  It  is  unnecessary  that  a  law,  in 
order  to  operate  as  an  amendment 
to  a  municipal  corporation, 
should  specify  that  it  is  an  amend- 
ment to  the  charter  or  to  any 
specific  act.  It  is  suflScient  if  the 
provisions  affect  the  corporation 
in  its  governmental  capacity. 
Feople  exreLy.  Briggs,         •    553 

17.  The  words, "  the  city  of  Roches- 
ter," in  the  title  to  the  act  entitled 
**  An  act  to  amend  the  several  acts 
in  relation  to  the  city  of  Rochester  " 
(Laws  of  1872,  chap.  771),  signify 
the  corporation  of  the  city;  the 
title  expresses  a  subject,  and  that 
one  comprehensive  enough  to 
embrace  all  the  details  of  the  city 
charter  and  government.  la, 

18.  The  provisions  of  the  twentieth 
section  of  said  act,  which  confirms 


the  proceedings  of  the  common 
council  and  authonzes  a  city  rail- 
road to  lay  ita  tracks  upon  Ihe 
sides  instead  of  the  center  of  an 
avenue,  are  connected  with  the 
regulation  of  the  streets  of  the 
city  and  are  embraced  in  the  sub- 
ject expressed  in  the  title,  as  are 
also  the  provisions  of  the  twenty- 
fifth  section  conferring  upon  the 
water  commissioners  authority 
to  contract  with  the  trustees  of  the 
villages,  through  which  the  water 
to  the  city  may  be  conducted,  to 
supply  the  villages  with  water,  and 
authorizing  such  trustees  to  lev^ 
the  annual  expense  with  theur 
annual  tax.  The  power  to  supply 
villages  by  contract  is  incidental 
to  the  main  purpose  of  furnishing 
the  city  with  water,  and  inay 
serve  as  the  means  of  attaining  it; 
and  the  authority  conferred  upon 
the  trustees  to  levy  the«tax  is  indis- 
pensable to  render  such  a  contract 
effectual.  (Chubch,  Ch.  J., 
Allen  and  Akdbswb,  JJ.,  con- 
curring.) Id, 

10.  The  sections  of  said  act,  also, 
which  are  not  specified  as  amend- 
ments in  the  act  itself,  are  valid, 
and  effectual  as  if  thus  specified. 

Id. 

See  AssESBHENTs  AND  Taxation,  4,6. 
Brooklyn  (City  of),  7. 
Commission,  2. 
Constitutional  Law,  9, 11. 
Courts-Mabtial,  2. 
Jury,  1. 
Manufacturing  Corporations, 

1,  2. 
Mechanic's  Lien,  3. 
New  York  Citt,  1, 2, 8, 5, 7, 9,  la 
Wills,  1. 
Witness,  1. 
Writ  of  Error,  2. 
JV.  JS.  Co.  V.  McNamara  (Mem.), 

653. 
BaOey  v.  Buell  (Mem.),  662. 


STATUTE  OP  LIMITATIONa 


See  Limitation  of  Actions. 


STAY  OF  PBOOEEDINQa 
jSm  Bankruptcy. 
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STOCKBROKERS. 

Defendants,  Btockbrokers  in  New 
York,  received  from  one  Van  A., 
residing  at  Lyons,  orders  by  tele- 
graph to  bny  3,100  shares  of  Erie 
stock,  he  agreeing  to  send  margin. 
On  the  day  of  sending  and  receipt 
of  telegrams  defendants  contract- 
ed for  the  stock  ordered,  to  be 
delivered  three  days  thereafter,  at 
which  time  they  were  delivered  to 
and  paid  for  by  defendants.  On 
the  day  of  the  sending  of  the  tele- 
grams, but  whether  before  or  after 
does  not  appear.  Van  A.  stole 
$6,500  of  U.  S.  coapon  bonds 
belonging  to  plaintiff,  which  he 
forward^  to  defendants  as  a 
"margin."  The  bonds  were  re- 
ceived by  the  defendants  before 
the  delivery  of  and  payment  for 
the  stock.  In  an  action  for  the 
conversion  of  the  stock, — Heldy 
that  defendants  gave  credit  to  the 
promises  of  Van  A.,  and  not  to 
the  bonds ;  that  the  receipt  of  the 
bonds  and  the  falflllment  of  the 
contract  for  the  purchase  of  the 
stock  after  such  receipt  did  not 
make  them  bona  fids  holders,  and 
that  they  were  therefore  liable; 
also,  that  if  defendants,  after  re- 
ceipt of  the  bonds,  purchased  upon 
the  credit  thereof  any  stocks  for 
Van  A.,  they  were  entitled  to  hold 
them  as  security  for  any  loss  aris- 
ing in  that  transaction,  but  the 
sale  of  bonds  beyond  the  amount 
necessary  for  such  indemnity  was 
a  conversion,  for  which  an  action 
would  lie.    Tqft  v.  Chapman,   445 


STOCKHOLDERa 


See  EviDEKCB,  7. 

MANTTFACTUBIRa 
TI0K8,  2. 


STREETS. 


COBPOSA- 


See  HiGHTTATa. 


SURROGATE. 


See  LnoTATioii  ov  Actions,  0. 


SUHMONa 

An  action  to  recover  a  statute  pen- 
alty is  not  an  action  upon  a  con- 
tract within  the  menning  of  section 
129  of  the  Code,  and  the  summons 
in  such  an  action  should  be  in  the 
form  prescril)ed  by  the  second 
subdivision  of  that  section.  Mo- 
Ooun  V.  2f.  T.  C.  R.  B.  Co,       176 

See  Sekvicb. 


SUPERIOR    COURT    OF    THE 
CITY  OF  BUFFALO. 

1.  Upon  the  trial  of  an  indictment 
before  the  Superior  Court  of  the 
city  of  Buffalo,  in  case  the  r^lar 
panel  of  jurors  is  exhausted  and 
It  becomes  necessary  to  summon 
talesmen,  the  court  is  not  limited 
to  the  method  prescribed  by  the 
twenty-ninth  section  of  the  act 
creating  said  court  (g  29,  chap.  96, 
Laws  of  1864,  as  amended  by  chap. 
754,  Laws  of  1857),  but  it  has  power 
to  order  talesmen  to  be  summoned 
in  pursuance  of  the  provisions  of 
the  Revised  Statutes  (2  R.  S.  738, 
§  3).     Qaffney  v.  I'^opU,  416 

2.  A  writ  of  error  from  this  court  to 
review  a  conviction  and  iudgment 
in  a  criminal  case  only  brings  up 
the  record  and  matters  in  the  na- 
ture of  a  record,  together  with  the 
bill  of  exceptions,  if  any,  settled 
in  the  case.  Only  legal  errors 
appearing  in  the  recom  or  by 
exceptions  taken  upon  the  trial 
can  be  considered.  This  couit 
has  no  power  to  review  an  irregu- 
larity complained  of,  not  appear- 
ing by  the  record,  but  occurring 
out  of  court,  and  presented  by 
affidavits  attached  to  the  record 
and  contained  in  the  return.     Id. 

8.  Its  jurisdiction  is  not  extended  in 
.  this  respect  in  cases  coming  here 
on  writs  of  error  to  the  Su^)prior 
Court  of  Buffalo,  by  the  provisions 
of  section  35  of  the  act  amending 
the  act  establishing  that'  court 
(§  85,  chap.  861,  Laws  of  1857). 
By  tlie  terms  of  that  section  the 
decisions  of  the  General  Term  of 
that  court  are  only  to  be  reviewed 
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here  **  in  the  same  caseB  and  in  the 
same  manner  as  if  made  by  the 
Supreme  Court."  Id. 


SUPERINTENDENTS   OP  THE 
POOR 

See  ScHsmsoTADT  (Gitt  of),  1. 


SUPERVISORS. 


Bee  ScHSNiSGTADT  (Cmr  of),  1. 


SURGEON. 


58tf  Malfracticb. 


SURROGATE'S  COURT. 

See  FoBBCLOsuBB,  4. 

Limitation  of  Actions,  9. 


TENDER. 

See  MoBTGAOES,  4. 

Ybndor  and  Ybndbe,  8. 


TITLE, 

1.  The  rule  of  the  common  law,  that 
real  estate  held  by  a  corporation 
at  the  time  of  its  dissolution  re- 
verts to  the  grantor,  does  not  pre- 
vail in  this  State  in  respect  to 
stock  corporations.  Where  lands 
are  conveyed  absolutely  to  a  cor- 
poration having  stockholders,  no 
reversion  or  possibility  of  a  revert- 
er remains  in  the  grantor.  ffecUh 
V.  Barmore.    ^  802 

2.  A  corporation  organized  under 
the  plank-road  laws  of  this  State 
is  authorized  to  take,  by  purchase, 
the  entire  fee  of  lands  needed  for 
its  road,  and  no  condition  or  quali- 
fication of  the  grant  will  be  im- 
plied in  an  absolute  conveyance  to 
it  in  fee.  The  grantor  retains  no 
property  therein  which  will  pre- 
vent a  division  of  the  property 


among  its  stockholders  or  which 
will  preclude  the  State,  with  the 
assent  of  the  company,  from 
diverting  the  land  to  other  public 
uses,  or  from  declaring  by  law 
that  a  surrender  of  any  part  of  the 
road  by  the  company  shall  operate 
to  transfer  the  title  of  the  com- 

{)anv  to  the  town  in  which  the 
and  is  so  located.  Id, 

See  Bills,  Notes,  Checks,  3. 
Husband  and  Wifb,  2,  4. 
Infants,  1, 2. 
Vendob  and  Yendeb,  1,  2. 


TRESPASS. 

The  provision  of  the  act  of  1867 
amending  the  act  to  prevent  ani- 
mals from  running  at  large  upon 
the  highways  (Laws  of*  1867,  chap. 
814,  ^2),  which  gives  a  remedy 
for  injuries  by  cattle  trespassing, 
applies  only  to  cattle  trespassing 
upon  premises  from  the  highway ; 
it  has  no  application  to  the  case 
of  a  trespass  by  the  cattle  of  one 
eaining  access  through  a  division 
fence  to  the  lands  of  an  adjoining 
owner.    Jonee  v.  Sheldon.         iTi 


TRIAL. 

1.  It  is  not  indispensable  that  the 
particular  circumstances  relied  up- 
on to  prove  a  fact  should  be  con- 
tradicted* in  order  to  dispute  the 
fact  itself.  If  other  circumstances 
appear  in  the  case  in  antagonism 
with  the  alleged  fact,  it  is  the  pro- 
vince of  a  jury  to  determine 
whether  the  fact  is  proved.  Hath 
man  v.  H.  L.  dt  I.  Cfo.  53 

2.  In  an  action  upon  a  promissory 
note,  tried  by  the  court,  where  the 
defence  is  one  not  available  as 
against  a  bona  fide  holder,  in  which 
position  plaintiff  claims  to  stand, 
after  the  receipt  of  all  the  evidence 
as  to  the  btma  fides  of  the  transfer 
to  plaintiff,  and  an  announcement 
upon  the  part  of  the  defendant 
that  he  has  no  more  to  offer  upon 
that  subject,  if  in  the  opinion  of 
the  court  the  testimony  established 
the  fact  that  plaintiff  is  s.  bona  fide 
holder,  it  is  not  bound  to  recdv«( 
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the  evidence  offered  to  sustain  the 
defence,  and  the  decision  cannot 
be  reviewed  by  this  court,  although 
enouffh  was  shown  to  have  re- 
quired the  submission  of  the  ques- 
tion thus  determined  to  a  jury,  had 
the  case  been  tried  by  a  jury. 
Brookman  v.  MUbank.  878 

8.  Where  a  general  objection  to  proof 
offered  is  sustained,  error  will  not 
lie  if  any  true  ground  of  objec- 
tion exists.  But  if  the  proof  is 
objectionable  simply  upon  a 
ground  which  might  be  obviated, 
if  specified,  and  such  objection  is 
not  made,  but  is  purposely  sup- 
pressed, while  others  not  tenable 
are  stated,  the  former  will  be 
deemed  to  have  been  waived,  and 
cannot  be  urged  to  sustain  the 
ruling  upon  appeal.  Height  v. 
The  People,  393 

4.  Defendants*  counsel  offered  proof 
that  two  of  the  witnesses  for  the 
prosecution  had  made  statements 
in  conflict  with  their  testimony 
upon  a  material  point.  This  was 
objected  to  bv  the  counsel  for  the 
prosecution  '^as  improper,  imma- 
terial and  hearsay. "  No  objection 
was  made  that  the  attention  of  the 
witnesses  had  not  been  called  to 
the  conversation.  The  evidence 
was  excluded.    Held,  error.       Id. 

5.  C.&  Co.  delivered  to  R.  certain  gold 
checks  and  certificates,  receiving 
therefor  R  's  check  upon  plaintiffs^ 
bank,  purporting  to  be  certified  by 
its  teller.  C.  &  Co.  immediately 
sent  a  messenger  with  the  check 
to  plaintiffs'  bank,  who  handed  it 
to  the  teller,  asking  if  it  was  all 
right.  The  teller  replied  that  it 
was.  The  messenger  immediately 
returned  and  reported  this  to  C. 
&  Co.  The  certification  was  in 
fact  forced.  Relying  upon  the 
declaration  of  the  teller,  C.  &  Co. 
refrained  from  taking  such  meas- 
ures as  might  and  probably  would 
have  stopped  the  payment  of  the 
ffcld  checks,  or  a  portion  of  them. 
C.  &  Co.  deposited  the  check  with 
defendant.  Plaintiff  brought  suit 
to  recover  back  the  money  paid 
thereon.  Upon  the  trial  the 
judge,  after  charging,  in  sub- 
stance, that  if  C.  (one  of  the  firm 
of  C.  &  Co.)  had  done  all  that 


could  be  done  on  his  part  at  the 
time  of  making  the  declaration, 
and  had  put  himself  in  such  a  po- 
sition that  the  declaration  could 
not  affect  his  action,  then  the  prin- 
ciple of  estoppel  would  not  apply, 
charged  as  follows :  "  The  de- 
livery of  these  gold  checks  on  the 
part  of  Mr.  C,  it  is  insisted  upon, 
is  in  law  a  delivery  of  the  gold. 
I  think  it  was  not." 
Held,  that  although  the  charge,  if 
constnied  as  a  statement  of  law 
applicable  to  all  cases,  might  be 
technically  inaccurate,  yet,  'as 
used,  it  simply  conveyed  the  idea 
that  there  was  not  such  a  delivery 
as  prevented  the  intercepiion  of 
the  checks  and  stoppage  of  pay- 
ment, and  so  considered  it  did  not 
mislead  the  jury,  and  was  not 
error.  Also  held,  that  plaintiff 
was  estopped  by  the  declaration 
of  its  teller  from  questioning  the 
genuineness  of  the  certification, 
a  Hat.  Bk.  V.  Nat.  Bk.  of  C.    675 

See  Bailment,  2. 
Criminal  Trial. 
Damaoes,  4. 
Evidence,  1,  8, 4,  5. 
Malpractice,  2. 


TRUSTS  AND  TRUSTEES. 

See  Husband  and  Wife,  2,  8. 
Manufactureno  Corfora- 

TION8,  1. 

Principal  and  Aobnt,  6. 


UNDERTAKINGS. 


See  Injunctions. 


USAGE. 

Where  it  has  been  the  long  con- 
tinued practice  of  a  manufacturing 
company  to  ship  its  goods  daily  by 
a  regular  line  of  steamboats,  con- 
signed to  its  agent  for  sale, 
and  it  has  been  part  of  the  regular 
routine  of  business  of  the  agent, 
without  notice,  to  call  for  and 
receive  the  goods  upon  their  arri- 
val each  day  at  the  carrier^s  wharf 
at  the  place  of  destination,  and  to 
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remove  them,  a  specille  notice 
from  the  carrier  of  the  arrival  of 
each  parcel  is  not  necessary.  The 
duty  of  the  carrier,  as  such,  is 
performed  when  the  goods  are 
landed  at  the  accustomed  place 
and  the  consignee  has  had  a  rea- 
sonable time  to  remove  them. 
But  if  the  goods  are  received  upon 
a  holiday,  and  it  has  been  the 
usage  fur  the  consignee  not  to 
receive  goods  upon  those  days,  he 
is  entitled  to  a  reasonable  time 
after  that  day  to  remove  them. 
'J.  B,  M.  Co.  V.  K  K  3.  Go.      121 

See  Johnson  v.  Be  Peyster  (Mem.),  666. 


USUKY. 

1.  By  the  provisions  of  section  8  of 
the  usuiT  laws  of  this  State  (1  R. 
8. ,  772,  §  8),  the  right  of  action  of 
a  borrower,  who  has  paid  usurious 
interest  for  the  recovery  of  the 
excess,  is  terminated  at  the  end 
of  one  year,  and  is  then  transferred 
to  the  officers  named  in  section  4. 
(Allbn  and  Folgbk,  JJ.,  dissent- 
ing.)   PaleuY,  Johnson,  49 

2.  No  privilege  of  immunity  from 
the  usury  laws  of  the  States  is  con- 
ferred upon  national  banks  by  the 
act  of  Congress  of  WMl  (18  Stat. 
at  Large,  99),  and  a  contract  for  a 
loan,  made  in  this  State,  with  one 
of  these  organizations,  by  which 
it  reserves  a  greater  rate  of  interest 
than  seven  per  cent,  is  void.  Fii^st 
National  Bank -v.  Lamb,  95 

S.  The  provision  of  section  30  of  said 
act,  limiting  the  forfeiture  to  the 
interest,  has  reference  only  to  the 
preceding  sentence,  which  pre- 
scribes a  rate  of  interest  in  those 
States  and  Territories  where  no 
rate  is  fixed  by  law.  A  construc- 
tion of  this  provision  which  would 
make  it  applicable  to  contracts 
made  in  States  where  the  rate  of 
interest  is  regulated,  and  which 
would  bring  it  in  conflict  with 
State  laws,  would  lender  it  un- 
constitutional. Id. 

4.  The  power  to  create  a  corporation 
as  an  appropriate  mstrument  for 
the  execution  ot  a  constitutional 


power  vested  in  the  federal  gov- 
ernment, only  carries  with  it  au- 
thority to  confer  upon  that  corpo- 
ration such  privileges  or  immuni- 
ties from  State  laws  as  are  neces- 
sary to  enable  it  to  effect  the  legiti- 
mate national  object  for  which  it 
is  created.  No  such  national  ob- 
ject requires  that  national  banks 
should  exceed  the  rales  of  interest 
fixed  by  the  States,  and  no  immu- 
nity from  State  usury  laws  is, 
therefore,  necessary.  /d 

5.  Defendant,  M.  M.  D.,  was  the 
owner  of  certain  real  estate,  upon 
which  was  a  mortgage  in  process 
of  foreclosure.  Under  an  arrange- 
ment with  her,  W.  purchased  ihe 
mortgage,  proceeded  to  a  sale  of 
the  premises,  became  the  pur- 
chaser, and  took  title  thereto.  He 
conveyed  to  F.,  who  executed  to 
W.  a  bond  for  the  amount  ad- 
vanced by  W.,  secured  by  mort- 
gage upon  the  premises.  F.  at  the 
same  time  executed  to  M.  M.  D.  a 
deed  subject  to  the  mortgage,  with 
the  name  of  the  grantee  in  blank, 
with  authority  to  her  to  fill  the 
blank.  W.  transferred  F.*8  bond 
and  mortgage  to  plaintiff  at  ten 

Ser  cent  discount,  which  was  paid 
y  defendant  H.  A.  D. ,  husband 
of  M.  M-  D.  Soon  after  defend- 
ants applied  to  plaintiff  for  a  loan 
of  $1,500  for  four  months  upon 
security  of  the  property,  and  pro- 
posed to  pay  $150  for  the  use  of 
tlie  money.  An  arrangement  was 
made  by  which  plaintiffs  name 
was  inserted  in  the  deed  iVom  F., 
which  deed  was  acknowledged  by 
F.  and  delivered  to  plaintiff,  who 
gave  checks  to  F.'s  order,  but  for 
defendant's  benefit,  for  the  $1,500. 
At  the  same  time,  and  as  part  of 
the  same  transaction,  plaintiff  con- 
tracted to  sell  the  premises  to  M. 
M.  D.  for  $5,650,  of  which  the 
$1,500,  and  the  premium  of  $150 
formed  part,  the  sale  to  be  con- 
summated four  months  from  date. 
Defendants  remained  in  posses- 
sion. Upon  the  feilure  of  M.  M. 
D.  to  perform  the  contract,  the 
plaintiff  brought  this  action  to 
recover  possesion.  HddL^  that  the 
transaction  was  in  fact  a  loan  of 
monev,  and  not  a  purchase  of  the 
premises  by  plaintiff;  that  the 
deed  was  in  effect  a  mortgage. 
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that  the  transactioB  was  usurious 
and  the  security  Toid.  Fiedler  v. 
Darrin,  487 

6.  Altnou^h  the  intent  is  essential 
to  constitute  the  offence  of  usury, 
the  intent  must  be  deduced  from, 
and  determined  by  the  facts.  The 
knowingly  and  voluntarily  taking 
or  reserving  a  greater  interest  or 
compensat&n  for  a  loan  than  that 
allowed  by  law  is  per  ee  usurious. 
The  offence  is  not  condoned  by 
want  of  intent  to  violate  the 
statute  or  bv  giving  to  the  trans- 
action anotner  name  than  that  of 
a  loan.  Id. 

7.  Accordingly,  AeW,  that  evidence 
of  plaintiff  as  to  his  intent  to  take 
more  than  seven  per  cent  per 
annum  for  a  loan  was  properly 
excluded.  Id. 


VENDOR  AND  VENDEE. 

1.  In  an  action  against  a  vendor  to 
recover  back  a  payment  made 
upon  an  ezecutoir  contract  for  the 
s^e  of  land,  an  aostract  of  title  of 
the  land  agreed  to  be  conveyed, 
furnished  by  him  to  the  vendee,  to 
aid  in  making  a  search,  is  compe- 
tent evidence  agamst  the  defend- 
ant as  showing  nis  claim  of  title, 
and  this  followed  by  proper  evi- 
dence, diowing  that  the  title  thus 
claimed  is  defective,  makes  out  a 
prima  fade  case,  putting  defend- 
ant to  proof  of  anv  other  and 
better  tiUe,  if  any  he  has.  Hartley 
V.  James,  88 

2.  Under  such  a  contract  the  vendee 
is  not  bound  to  accept  a  title  rest- 
ing upon  adverse'possession.    Id, 

8.  Where  the  vendor's  title  is  de- 
fective, and  the  vendee,  upon  as- 
certaining it,  refbses  to  take  such 
title,  and  demands  the  return  of 
the  payments  made  upon  the  con- 
tract, and  the  vendor,  instead  of 
ascertaining  the  objections  and 
taking  measures  to  cure  the  defects, 
rimply  holds  himself  ready  to  con- 
vey such  title  as  he  has,  and  re- 
quests the  vendee  to  accept  it, 
giving  him  notice  that  he  will  be 
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held  for  any  loss;  the  vendee  is 
not  called  upon  to  make  any  oUier 
01*  further  tender,  or  offer  of  pay- 
ment, in  order  to  entitle  him  to 
recover  back  the  money  paid.   Id. 

4.  Where  a  contract  for  the  sale  of 
]ands  contains  restrictions  respect- 
ing the  use  to  which  the  premises 
are  to  be  applied  by  the  vendee, 
the  vendor  has  the  ri^ht  to  insert 
in  the  deed  tendered  m  perform- 
ance of  the  contract  suitable  pro- 
visions either  in  the  form  of  a  con- 
dition or  a  covenant  to  preserve 
and  effectuate  these  provisions  of 
the  contract.  If  he  inserts  them 
iii  the  form  of  a  covenant  and  the 
grantee  is  entitled  to  a  change  in 
the  form,  or  if  he  has  the  rig^t  to 
elect  that  a  condition  be  substi- 
tuted for  a  covenant,  it  is  his  duty 
to  make  his  election  or  to  provi(ie 
the  modification  required  before 
he  can  rescind  the  contract  and 
sue  to  recover  back  the  purchase- 
money  paid.  A  mere  general  ob- 
jection and  refusal  to  accept  the 
deed  tendered  is  insumcient. 
(Chuboh,  Ch.  J.,  and  Peckhak, 
J^  dissenting.)  (Jonffreoalitm  8. 
K  M,  V.  HMaday  (Mem.).        664 


WARRANTY. 


See  IKSUBA.NGB  (FtBB),  1. 


WAIVER 

The  prohibition  of  the  Constitution 
of  the  State  against  compelling  an 
accused  person  to  be  a  witness 
against  himself  TGonst. ,  art  1 ,  §  6), 
ma^  be  waived  by  him,  and  is 
waived  by  his  consenting  to  be  a 
witness  in  his  own  behalf  under 
the  act  of  1869,  in  relation  to  evi- 
dence in  criminal  prosecutions 
(chap.  678,  Laws  of  1869},  and  he 
.thereby  subjects  himseli  to  the 
same  rules  and  tests  applicable  to 
other  witnesses.  Chnnors  v.  Ths 
People,  240 

SeeTBiAjt^  8. 
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WAR. 

The  policy  of  the  law  is  to  mitieate 
the  severity  of  war,  and  to  reueve 
citizeDS,  as  far  as  consistent  with 
the  interests  of  the  government, 
from  the  hardships  incident  there- 
to. Chhen  v  K  T,  Mut,  Life  Ins. 
Co.  610 

8e6  iNBimAKCB  (Ldtb). 
Pabtnkbship,  3. 


WARRANT. 
Bee  OoirsTiTimoNAL  Law,  8. 


WILLS. 

1.  Upon  an  application  made  to  the 
Supreme  Court  under  the  provis- 
ions of  the  act  of  1840  (chap.  884, 
Laws  of  1840),  to  prove  an  exem- 
plified copy  of  a  forei^  will,  an 
order  was  made  adiudffing  that 
the  instrument  so  offered  was  not 
the  last  will  and  testament  of  the 
deceased,  and  denving  the  appli- 
cation, which  order  was  made 
upon  the  ground  that  the  case  was 
not  brought  within  that  statute. 
In  proceedings  before  a  surrogate 
for  the  probate  of  the  wiU  itself, 
— HMj^  that  such  order  was  no 
bar.    In  re  DiM.  88 

2.  A  seal  is  not  requisite  to  a  will  of 
real  or  personal  estate.  Id. 

8.  An  instrament  which  is  not  to 
have  anv  operation  until  after  the 
death  of  hun  who  executes  it,  is  a 
will,  notwithstanding  that  it  may 
have  been  executed  in  pursuance 
of  a  previous  promise  or  obliga- 
tion appearing  on  the  face  of  the 
instrument  Id. 

4.  A  mutual  will,  executed  by  hus- 
band and  wife,  devising  recipro- 
ceXLy  to  each  other,  is  valid.  Such 
an  instrument  operates  as  the 
separate  will  of  whichsoever  dies 
first  Id, 

5  The  provisions  of  the  Revised 
Statutes,  authorizing  the  next  of 
kin  within  one  year  alter  probate 


of  a  will  of  personal  property  to 
contest  the  probate  (2  R.  S.,  61, 
§§80-89),  are  not  confined  to  wills 
relating  solely  to  personal  pro- 
perty, but  are  applicable  to  those 
proved  as  wills  of  both  real  and 
personal  property.    In  re  KsUum. 

298 


6.  These  provisions  are  not  abroga- 
ted by  the  provisions  of  the  act 
of  1887  (chap.  460,  Laws  of  1887), 
which  require  the  same  proof 
and  proceedings  forthemx>bate  of 
wills  of  personal  as  of  real  pro- 
perty, and  which  dispense  with 
the  separate  recording  of  the  in- 
strument as  a  will  of  personal 
property  after  it  has  been  recorded 
as  a  win  of  real  property.        Id, 


7.  In  case  the  probate  of  a  will  as  a 
will  of  personal  property  is  re- 
voked, if  it  has  also  been  proved 
as  a  will  of  real  estate,  the  eroct  of 
that  probate  is  not  impaired.  No- 
tice to  devisees  is,  therefore,  un- 
necessaiy.  Id. 


8.  M.  by  his  will  devised  the  net 
income  arising  from  his  real  estate 
to  his  mother  during  her  life,  and 
upon  her  death  dire^ed  his  execu- 
tor to  sell  all  his  real  estate  with  the 
exception  of  one  piece,  and  out 
of  the  proceeds  to  pay  his  sister  J. 
f30,000,  and  the  residue  to  his 
sister  A.  The  mother  died  during 
the  lifetime  of  the  testator.  The 
testator  died,  leaving  plaintiff  (his 
brother)  ana  the  two  sisters  his 
only  heirs.  After  his  death  the 
executor  received  the  rents  of  the 
real  estate.  Plaintiff  claimed  one- 
third  thereof,  Vnd  asked  for  an 
accounting.  Hdd,  that  the  will 
gave  the  executor  no  title  to  the 
real  estate,  or  right  to  receive  the 
rents  and  profits ;  but  as  the  sale 
was  directed  to  be  made  imme- 
diately after  the  death  of  the 
mother,  and  the  direction  was  ab- 
solute, by  this  power  the  land  was 
equitably  converted  into  money, 
and  would  be  so  regarded,  ana 
that  the  enUre  proceeds  belonged 
to  the  sisters.    Monori^Y,  mm. 
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WITNS88. 

The  prc^bition  of  the  Constitution 
of  the  State  against  compelling 
an  accused  person  to  be  a  witness 
against  himself  (Const,  art.  1,  §  6) 
ma^  be  waived  by  him,  and  is 
waived  by  his  consenting  to  be  a 
witness  in  his  own  behalf  mider 
the  act  of  1869,  in  relation  to  evi- 
dence in  criminal  prosecutions 
(chap.  678,  Laws  of  1869),  and  he 
thereby  eubjecta  himself  to  the 
same  rules  and  tests  applicable  to 
other  witnesses.  OotmorB  v.  The 
PoopU,  d40 

8e6  CoMioasiOKBy  8. 


WRIT  OP  ERROJEt 

1.  A  writ  of  error  from  this  court  to 
review  a  conviction  and  judgment 
in  a  criminal  case  only  brings  up 
the  record  and  matters  in  the 
nature  of  a  record,  together  with 


the  bill  of  exceptions,  if  any, 
settled  in  the  case.  Only  legal 
errors  appearing  in  the  record  or 
hj  exceptions  taken  upon  the 
trial  can  be  considered.  This 
court  has  no  power  to  review  an 
irregularity  complained  of,  not 
appearing  by  the  record,  but 
occurring  out  of  court,  and 'pre- 
sented by  affidavits  attached  to  the 
record  and  contained  in  the 
return.    Chffney   v.   Ths   People, 

416 


2.  Its  jurisdiction  is  not  extended  in 
this  respect  in  cases  coming  here 
on  writs  of  error  to  the  Superior 
Ck)urt  of  Buffalo,  by  tiie  pro- 
visions of  section  85  of  the  act 
amending  the  act  establishing  that 
court  (§85,  chap.  861,  Laws  of 
1857).  By  Uie  terms  of  that  sec- 
tion the  decisions  of  the  General 
Term  of  that  court  are  only  to  be 
reviewed  here  **  in  the  same  cases 
and  in  the  same  manner  as  if 
made  by  the  Supreme  Court"    Id, 
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